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Q.
Please state your name and business address.


A.
My name is Edward J. Cadieux.  My business address is 16090 Swingley 

Ridge Road, Suite 450, Chesterfield, Missouri 63017.  


Q.
By whom are you employed?


A.
By NuVox, Inc on behalf of it and its wholly-owned subsidiary operating 



companies, including NuVox Communications of Missouri, Inc., 



(“NuVox”).  


Q.
Please describe NuVox, its business and its regulatory status in Missouri.
A. NuVox is a facilities-based competitive local exchange company (CLEC) and is 

certificated in Missouri as a provider of basic local exchange, local exchange and 

interexchange services.  NuVox offers voice, data (including broadband internet) and 

bundled voice/data services to small and medium-sized business customers in the 

St. Louis, Kansas City and Springfield metropolitan areas in Missouri and, in total, 

throughout forty-eight (48) cities across sixteen (16) states in the Midwestern and 

Southeastern United States.  NuVox provides these services through a combination of its 

own facilities (customer premises integrated access equipment, collocated transmission 

equipment, and digital and ATM switches) and leased loop and transport facilities.  

UNE DS1 loops
 and UNE DS1 loop/transport combinations, otherwise 

known as Enhanced Extended Loops (“EELs”)
, that NuVox leases from the incumbent

local exchange carriers (ILECs) are particularly important to its ability to provide service. 
Q.
Please describe your position and responsibilities with NuVox.


A.
I hold the position of Senior Regulatory Counsel.  In that position I am responsible for 

directing NuVox’s state regulatory matters and for advising the company with respect 

thereto.  I also have regional responsibility for directing the evaluation, negotiation, 



interpretation and enforcement of interconnection agreements for NuVox 

with ILECs and related matters.  Additionally, I provide NuVox management advice with 

respect to federal regulatory decisions and developments, particularly with respect to 

matters that are inter-related with state regulatory activities and with interconnection 

agreements. 


Q.
Please describe your education and prior work experience.

A.
I hold a Bachelor of Arts degree in Political Science from Saint Louis 



University and a Juris Doctor degree from Saint Louis University 



School of Law.  I am licensed and in good standing to practice law in the 



State of Missouri.  I have approximately twenty-five years’ of experience in the 


field of utility regulation, with the last twenty years predominantly or exclusively in the 

field of telecommunications regulatory law and policy.  


Q.
Could you please identify Schedule EJC-1 which is attached to your 



Rebuttal Testimony?

A. Yes.  Schedule EJC-1 contains a more detailed description of my educational background 

and work experience.

.


Q.
Please state the purpose of your Rebuttal Testimony.

A. The purpose of my Rebuttal Testimony is to provide information relevant to SBC’s request 

for competitive classification of its services in this case and to respond to various portions 

of the Direct Testimonies filed by SBC.  My rebuttal testimony makes the following 

points, based in part on NuVox’s five years of experience competing in the small/medium 

business customer market in the St. Louis, Kansas City and Springfield metropolitan areas:

1.
SBC is protected by substantial entry barriers in the small/medium business customer market which limits the extent and level of competition.
2.
The only meaningful competition that SBC currently faces in the small/medium business customer market is from UNE-based CLECs such as NuVox.  (So called “intermodal” competition – such as cable companies or wireless carriers providing service via their own customer-connecting facilities – do not compete in any material way in this segment of the market in the State’s major metropolitan areas).

3.
The FCC is in the process of implementing substantial reductions in the unbundling obligations of SBC and other ILECs which will reduce the level of competition SBC faces for its services in Missouri and elsewhere.

PART ONE  

ENTRY BARRIERS RELATED TO COMPETITION 

FOR SMALL AND MEDIUM-SIZE BUSINESS CUSTOMERS

Q. Are entry barriers relevant to the consideration of SBC’s request for competitive 

classification of services?

A. Yes, pursuant to Section 386.020(14)(d), barriers to entry are factors to be considered 

by the Commission in ruling on a request for competitive classification of services.

Q.
What do you mean when you refer to an “entry barrier”?

A.
Dr. Aron testifies, "a barrier to entry can be defined as an attribute of a market 'that 

make[s[ entry unprofitable while permitting established firms to set prices above marginal 

cost, and to persistently earn monopoly revenues."  (Aron Direct, p. 49).  I believe that 

definition is generally consistent with the FCC’s analysis of entry barriers in the context of 

its evaluations of impairment and, therefore, with how I use the term in this testimony.  

Q.
Did the FCC considered in its 2003 Triennial Review Order
 the question of whether 

various economic and operational factors present barriers to entry with respect to 

competition in the local exchange market? 

A. Yes.  The FCC considered that subject extensively in the context of its impairment analysis 

in the TRO.

Q. Has the FCC recently revisited its TRO impairment analysis?

A. Yes.  Just this week (on December 15, 2004) the FCC voted on revised UNE availability 

rules in its WC Docket No. 04-313, CC Docket No. 01-338.  This latest UNE rulemaking 

proceeding was an outgrowth of the decision of the USTA II decision. 

Q. If the FCC has just voted on new UNE availability rules in its TRO Remand 
rulemaking, are the FCC’s TRO entry barrier findings relevant to the 

question of SBC’s request for competitive classification of its services in this case?

A. Yes, I believe those TRO findings are relevant.  It should be noted that at the time of 

preparation of this testimony, the FCC’s TRO Remand Order is not yet available – at this 

point only a press release and FCC Commissioner statements have been issued which 

provide the general outlines of the decision.  Until the TRO Remand Order is issued, we 

will not know to what extent – if at all -- the FCC may have changed its assessment 

regarding entry barriers to competitive loop deployment, the subject I discuss in some 

detail in the testimony that follows.  So at this point the FCC’s TRO assessment of 

entry barriers is the most current and extensive exploration of the subject that is available 

in terms of actual findings by the regulatory agency that has nationwide responsibility

 in the area of telecommunications services.

Q. What approach did the FCC take in assessing entry barriers (and impairment) in the TRO?

A. The FCC considered the question with respect to various types of network elements (i. e., 

(local switching, and high capacity loop and interoffice transport facilities, etc.) and  for 

loops and transport facilities – of different types/capacity levels.  Specifically, for high 

capacity loops the FCC gave separate consideration to standard loops, versus DS1 loops, 

versus DS3 loops
, versus OCn loops
 versus dark fiber loops
.  The FCC stressed its belief 

that actual evidence of CLEC facility deployment (with respect to particular network 

elements) is the most persuasive evidence of non-impairment without unbundled access to 

the network element.
 

Q. What general findings did the FCC make regarding economic barriers relating to the 

deployment of loop facilities?

A. The FCC found that “[c]onstructing loop plant is both costly and time consuming, 

regardless of the type of loop being deployed,” citing evidence in its record indicating, 

among other things, that on average fiber loop deployment costs per mile range from 

$100,000 to $300,000 for underground construction and are approximately $50,000 per 

mile for aerial construction.
   The FCC also made a couple of important corollary 

determinations.  First, it recognized that these very high loop construction costs are sunk 

costs.
  Additionally, the FCC noted that the high costs of loop 

deployment do not vary significantly with different loop capacities – i.e., 

regardless of whether the loop is a standard loop (i.e., 2-wire analog or DS0 loop), a DS1 

loop, a DS3 loop or an OCn level loop
 -- whereas there is a direct relationship between 

the revenue a CLEC expects to derive from the customer served by the loop and the loop 

capacity level. More generally, the FCC observed that, “facilities-based entry into the 

telecommunications market requires a great deal of capital for equipment, network 

construction, and operating costs while customers are gradually added to an entrant’s 

network.”  Those substantial capital requirements “are exacerbated by the length of time – 

months or years – that it can take before investments start to turn a profit owing to the pace 

of construction, the difficulties of luring customers away from incumbent LECs and the 

need to invest in a great deal of equipment before serving the first customer.” [footnotes 

omitted].
  

Q. What is the significance of the FCC’s recognition that loop deployment costs 

constitute sunk costs?

A. Sunk costs, as described by the FCC in the loop deployment context, are costs that are of a 

nature that once incurred the facility or equipment that is associated with that 

cost cannot be moved even if customer demand patterns change.
  In other words, if a 

CLEC were to incur the cost of deploying a loop to a particular customer premises and the 

customer moves to another location, or switches carriers, or goes out of business, the cost 

associated with deploying that loop is sunk.  The FCC noted that sunk costs “increase risk 

as well as an entrant’s cost of failure, which in turn can increase the cost of capital and 

discourage entry,” concluding that sunk costs – particularly when combined with scale 

economies,
 “can pose a formidable barrier to entry”
.  


Q.
According to the FCC, why is there little variation in loop deployment costs relative 

to the loop’s capacity?


A.
The reason for this is pretty straightforward.  As the FCC found, the most significant 

portion of loop costs are associated “with deploying the physical fiber infrastructure in the 

ground, rather from lighting the fiber optical cable.”
  It is the “lighting” of the fiber optic 

cable – i.e., attaching electronics to the fiber cable – that determines the capacity of the 

loop.  So irrespective of whether the customer in question is – at one extreme -- a 

residential or very small business customer, requiring only one or a few DS0 level loops
, 

or – at the other extreme – is an extremely large business customer (or large multi-unit 

commercial building complex) requiring multiple DS3 loops or an OCn-level loop, the 

costs of loop deployment will be substantial and will not vary significantly.

Q. Why do expected revenues vary by loop capacity levels?

A. Generally, residential and very small business customers only require DS0 capacity loops, 

whereas when you move up into the small and medium-sized business customer market 

segment those customers tend to be served more efficiently via a DS1 loop.  As you move 

further up the scale to larger business customers, they may require multiple DS1s or even 

DS3 or OCn-level loop capacity to meet their needs.  Obviously, the amount of revenues 

a carrier can expect to receive from a residential customer or a two or three line business 

customer are much less than what will be generated when serving a large business 

customer with fifty, one hundred, or several hundred lines. 

Q.
What are the relevant implications from the FCC’s determination that loop 

construction costs do not vary significantly by loop capacity level, whereas expected 

revenues do vary with capacity?

A. The key implication is that as a general matter the substantial economic barriers to loop 

deployment can only be overcome with respect to loops connecting to customer premises 

of extremely large business customers or large, multi-tenant commercial complexes.  In the 

TRO the FCC came to the conclusion that competitive carrier self-deployment of loop 

facilities only becomes economically viable when the customer location being served 

has demand in excess of two DS3s, which equates to the capacity of more than 1344

POTs lines.

Q. Did the FCC identify other types of entry barriers beyond the economic barriers you 

have discussed?

A. Yes.  The FCC emphasized the importance of “first mover advantages,” which in this 

context are advantages held  by the incumbent LEC due to its pre-existing status as 

monopoly local exchange service provider.  More specifically, the FCC described the 

incumbent LEC’s first mover advantages as potentially including:  (a) preferential access 

to buildings; (b) access to rights of way; (c) the higher risk of new entrant failure 

(exacerbated by high sunk costs); (d) the incumbent’s substantial sunk capacity; (e) 

operational difficulties faced by a new entrant that have already been resolved by the 

incumbent LEC during its operations in a monopoly environment; (f) customer reluctance 

to switch carriers; and (g) advertising and brand name preference.  The FCC noted that 

“[f]irst mover advantages often create an absolute cost disadvantage for entrants, which, if 

large enough, can be a barrier to entry.  Some of these factors interact with other factors, 

such as scale economies, to create barriers to entry.”  [footnotes omitted].

Q. In the TRO, did the FCC make specific findings regarding entry barriers and 

impairment relating to deployment of DS1 loops?

A. Yes, it did.  The FCC found that CLECs are impaired without access to unbundled DS1 

loops, noting that its record contained “little evidence of competitive LECs’ ability to self-

deploy single DS1 capacity loops and scant evidence of wholesale alternatives for serving 

customers at the DS1 level.”  The FCC also held that its record “shows that requesting 

carriers seeking to serve DS1 enterprise customers face extremely high economic and 

operational barriers in deploying DS1 loops to serve these customers.”  The FCC also 

recognized that small and medium-sized business customers served via DS1 loops 

“provide much lower revenue opportunities” (than large business customers) and exhibit 

higher degrees of churn.  Taken together, the FCC held that these factors “make it 

economically infeasible for competitive LECs to deploy DS1 loops, which require the 

same significant sunk and fixed construction costs as higher capacity loops.  [footnotes 

omitted].

Q. You noted previously in this testimony that NuVox serves customers via both stand-

alone DS1 loops and by DS1 EELs.  Do the same or similar revenue and cost 

characteristics apply to both types of serving arrangements?

A. Yes.  The expected revenue is the same because both types of serving arrangements 

involve a DS1 facility connecting a small or medium size business customer to NuVox’s 

network.  With respect to costs of competitive facility deployment, the high capital costs of 

loop deployment DS1 EELs are even greater than those described above since DS1 EELs 

involve not  only a DS1 facility connection between the customer’s premises and the 

incumbent LEC serving end office, but also an extending DS1 transport link between that 

serving end office and a neighboring ILEC central office where NuVox has a 

collocation.  Thus, irrespective of whether a customer is served via a DS1 stand-alone loop 

or via a DS1 EEL arrangement, the same conclusion applies – there are extreme entry 

barriers to competitive loop deployment.

Q. Did the FCC make findings regarding economic barriers to competitive loop 

deployment at capacity levels higher than DS1?

A. Yes.  The FCC found that at a certain capacity level – due to the high level of expected 

associated revenues – the economic barriers to competitive loop deployment could be 

overcome.  Based on the evidence in its record, the FCC found that capacity level to be 

greater than two DS3s at the same location.
  It is important to understand the extremely 

high level of capacity this represents – a DS3 is equivalent in bandwidth to 28 DS1s, and a 

DS1 is, in turn, equivalent to the bandwidth of 24 standard POTs lines.  In other words, the 

FCC found that only at locations where the CLEC’s expected customer demand would be 

greater than 56 DS1s (equivalent to 1344 POTS lines) can competitive deployment of loop 

facilities be economically justified.

Q. Are loops below the DS1 capacity level used to serve business customers?

A. Yes, very small business customers use standard loops with a 64 kpbs capacity – either 

two-wire analog loops or DS0 digital loops.  Likewise, residential customers typically are 

served via standard loops (what the FCC refers to as “mass market” loops).  

Q. Do the same economic barriers exist with respect to these standard loops as with 

higher capacity loops?

A. Yes.  As noted above, the substantial fixed, sunk costs of loop deployment do not vary 

in any material manner with differences in the loop’s capacity.  At the same time, the 

expected revenue flows from residential and very small business customers – the customer 

classes that use standard loops – is at the low end of the spectrum.  Thus, as a general 

matter, the economic barriers to competitive loop deployment are most severe with respect 

to standard loops.
 


Q.
Did the FCC give special consideration to certain types of mass market loops?

A. Yes.  In the TRO the FCC made the determination to treat what it refers to as “next-

generation" network facilities and equipment differently.  Based in large part on Section 

706 of the Telecommunications Act and a belief that reduced unbundling obligations 

would provide additional incentives for incumbent LEC investment in broadband facilities, 

the FCC ordered unbundling exemptions for mass market Fiber-to-the-home (“FTTH”) 

loops
 and the packetized functionality of mass market copper/fiber hybrid loops.

Q. In connection with its decision to remove unbundling obligations for 

incumbent LECs related to copper/fiber hybrid loops, did the FCC make any 

findings or policy statements regarding the continued availability of DS1 loops?

A. Yes.  The FCC emphasized that its decision to exempt certain ILEC next-generation loop 

facilities from unbundling requirements “does not eliminate the existing rights competitive 

LECs have to obtain unbundled access to hybrid loops capable of providing DS1 and DS3 

service to customers,” noting that “[T]hese TDM-based services – which are generally 

provided to enterprise customers rather than mass market customers – are non-packetized, 

high-capacity capabilities provided over the circuit switched networks of incumbent 

LECs.” [footnotes omitted]

Q.
Subsequent to issuance of the TRO decision in August, 2003, has the FCC granted 

incumbent LEC requests for further reduction in their unbundling obligations?

A. Yes.  In separate, subsequent  decisions the FCC extended the TRO’s FTTH 

unbundling exemptions to multi-unit developments that are primarily residential in 

nature,
 and to “fiber-to-the-curb” (“FTTC”) situations.

PART TWO 

THE ONLY MEANINGFUL COMPETITION TO SBC IN THE MARKET FOR 

SMALL AND MEDIUM SIZE BUSINESS CUSTOMERS IS FROM UNE-BASED CLECS

Q. In the TRO did the FCC evaluate that level and nature of competition that non-

wireline technologies present in the telecommunications marketplace?

A. Yes.  In the course of its impairment analysis the FCC evaluated the nature and extent of

competition from non-wireline technologies – what the FCC refers to as intermodal 

competition.

Q.
How did the FCC structure its analysis of intermodal competition?

A. As with its overall evaluation of impairment issues, the FCC assessed intermodal 

competition separately with respect to the mass market versus the enterprise market.

Q. What were the FCC’s findings regarding intermodal competition in the context of 

mass market loop impairment?

A. The FCC observed that while the evidence indicated minimal deployment of alternative (to 

the ILECs’) local loop facilities in the mass market strictly for telecommunications 

services, its record did contain evidence “that other types of network facilities deployed 

primarily for other purposes (e.g., cable television systems, satellite technologies) can and 

are increasingly being modified to support the delivery of narrowband and broadband 

services, particularly telephony and high-speed Internet access services, to the mass 

market.“
  

Q. Did the FCC assess specifically telecommunications competition in the mass market 

from cable companies? 

A. Yes.  The FCC noted evidence in its record that cable companies have widely deployed 

broadband service in the form of high speed Internet access service offered via cable 

modem.  Specifically, the FCC found that as of mid-2002 cable companies were providing 

more than 9.1 million high speed lines for Internet access to consumers nationwide and 

that such service was available to 70 million of the nation’s homes.
  However, at the 

same time the FCC found that cable company deployment of voice telephony service was 

significantly lagging behind those companies' broadband high speed modem service.  

According to information supplied to the FCC by the Bell companies, at that point cable 

companies were providing voice telephony service to less than two percent of the nation’s 

homes.
  The evidence indicated that circuit switched cable telephony was then available 

to approximately 10 million of 108 million homes nationwide, and that a number of cable 

operators were awaiting their ability to deploy telephony via packet-switched platforms.
  

Q. Similarly, did the FCC evaluate the state of competition in the mass market from 

wireless carriers?

A. Yes.  The FCC noted the wide availability of narrowband services available from CMRS 

(wireless) carriers, estimating that over 64 million households (61 percent) use wireless 

phones in some manner.  The FCC found that while wireless service continues “to be 

primarily a complimentary technology to wireline narrowband service,” it is growing as a 

substitute for wireline service in the mass market – with an estimated 3 to 5 percent of 

wireless subscribers using it as a replacement for primary fixed wireline service.
  On the 

other hand, the FCC acknowledged evidence that wireless service is not generally equal to 

traditional landline local loop service in quality, in its ability to handle data traffic and its 

ubiquity, and that wireless service was not yet capable of providing broadband services to 

the mass market.
  The FCC concluded that [n]either wireless nor cable has blossomed 

into a full substitute for wireline telephony.
  

Q. Did the FCC consider the status of other alternative technologies in mass market 

telecommunications competition?

A. The FCC also considered fixed wireless and satellite services and other even newer 

approaches such as voice service over power lines.  It concluded that these technologies 

are nascent or serving relatively few subscribers, and so do not serve as a current substitute 

for narrowband or broadband services in the mass market.

Q. Did the FCC make any findings regarding cable, wireless or other alternative loop 

technologies with respect to the enterprise market? 

A. The FCC made some very limited findings in this area.  It noted that in the enterprise 

market – unlike the mass market – there is a potential for carriers to focus on individual 

buildings and customers and “determine which technology is the optimal means of 

reaching each customer.”  The FCC observed that “creating mechanisms to identify 

intermodal alternatives on an individual customer basis in the mass market is impractical, 

whereas it is feasible, in certain cases, in the enterprise market.”  (emphasis supplied).
  

Q. In making these observations, did the FCC cite to any specific record evidence 

regarding the extent of alternative technology loop utilization in the enterprise 

market?

A. No, it did not.

Q. In making its impairment findings regarding enterprise market loop deployment, did 

the FCC base those findings on the availability of alternative loop technologies?

A.
No, it did not.

Q.
What is NuVox’s experience in Missouri regarding the extent to which cable 

companies, wireless providers or other alternative loop technologies offer competition 

in the market for providing voice, bundled voice/high speed internet or stand-alone 

high speed internet to small and medium size business customers in the cities NuVox 

serves?

A. NuVox’s experience is that such competition in the market for small and 

medium size business customers in its Missouri cities – St. Louis, Kansas City and 

Springfield metro areas - is quite limited.  Voice and broadband Internet access service via 

cable modem and coaxial cable plant continues to be primarily a residential service, since 

those services overlay the digital cable TV system.  CMRS (cellular wireless) services are 

complimentary to, not substitutes for, traditional wireline voice and broadband services for 

small and medium size business customers – i.e., the customers NuVox calls on are not 

abandoning their wireline services in favor wireless cellular services, and only in limited 

situations has NuVox encountered fixed wireless arrangements as a competitor.  In the vast 

majority of NuVox sales contacts with business customers, the competition is SBC or, to 

a more limited extent, another CLEC such as Birch, McLeod or MCI.      

PART THREE

NEW REDUCTIONS IN UNE AVAILABILITY 

WILL REDUCE THE LEVEL OF COMPETITION SBC FACES

Q. Do you anticipate reductions in UNE availability from that described in the TRO?

A. Yes.  First, as noted above the FCC has already trimmed back the unbundling 

obligations of the TRO by its more recent decisions extending the TRO’s FTTH 

unbundling exemptions to include primarily residential multiple dwelling unit locations 

and to and to cover ILEC FTTC serving arrangements.  Second, as the Commission and 

the parties are well aware and as I have noted above, the FCC is in the process of re-

writing the UNE rules in response to the USTA II decision and just prior to the filing of this 

testimony -- on December 15, 2004 – the FCC  voted (by a 3-2 majority) on new rules that 

will, in fact, further reduce the availability of UNEs.  As I have also noted, the actual text 

of the FCC’s order and of the new UNE rules is not yet available, and is not expected to 

become available for at least several weeks.  What is available currently are an FCC press 

release and statements by the Commissioners. A copy of these materials is attached hereto 

as Schedule EJC-2.

Q. Based on the information that is currently available, can you provide a general 

description of how UNE availability under this most recent decision compares with 

what the FCC’s TRO rules permitted?

A. Pursuant to this TRO Remand decision, it appears that unbundled local switching is 

eliminated as a UNE, which eliminates the UNE-P serving method.  It appears that no new 

orders for UNE-P will be permitted prospectively and that a 12-month transition period is 

established during which time a CLEC with UNE-P circuits must determine whether to 

attempt to transition the embedded UNE-P customer base to another serving method (i.e., 

UNE-L) if feasible, or to disconnect those circuits and discontinue service to those 

customers.  Also, it appears that during that 12 month transition those UNE-P circuits that 

remain in service will be subject to a one dollar per line/per month rate increase.
  For 

high capacity facilities (DS1 and higher, loops and transport), the availability of those 

facilities will be rolled-back to varying extents based on wire center criteria – i.e., wire 

center access line counts and the existence of fiber-based collocators.  The trigger 

thresholds for eliminating high capacity loop and transport availability in or between 

particular wire centers varies somewhat depending on the specific type and capacity of the 

facility.  For example, DS1 loops will no longer be available as UNEs for service to 

customers located in those wire centers which have 60,000 or more access lines AND four 

or more fiber-based collocators.  DS1 transport will no longer be available as a UNE on 

routes where the wire centers on both ends have 38,000 or more access lines, OR where the 

wire centers on both ends have at least four fiber-based collocators.

Q. Will the elimination of UNE-P affect the level of competition faced by SBC 

in Missouri?

A. The elimination of UNE-P will clearly reduce the amount of competition SBC encounters 

in Missouri.  As the Commission is aware, the large IXC/CLECs – AT&T and MCI – 

between them have millions of residential customers nationwide that are served via 

UNE-P.  Although I am not privy to the internal business decisions of AT&T and MCI, I 

seriously doubt that they will find it feasible to convert substantial portions of their 

embedded UNE-P customer bases to UNE-L, since that serving arrangement requires a 

collocation in the customer’s serving end office.  Instead, I believe there is a substantial 

likelihood that those carriers will be forced to abandon significant numbers of their 

UNE-P customers.  It is likely that a significant portion of those customers will end up 

back with SBC as their service provider. 

Q. Do you know how many lines in SBC’s Missouri territory are served via UNE-P?

A. SBC witness Unruh states that as of June 2004 there were 230,137 UNE-P lines.  (Unruh Direct, p. 21).

Q. Would it be relevant in your opinion for the Commission to have some 

information from the CLECs that are the significant users of UNE-P regarding to 

what extent, if any, they will attempt to migrate their UNE-P customers to a UNE-L 

platform? 

A. Yes.  To the extent those CLECs may make an assessment that it is economically or  

operationally infeasible to migrate their UNE-P customers to UNE-L service, that would 

reduce the level of competition SBC currently faces.  But absent contrary information from 

such companies, the Commission should presume that such lines will soon revert back to 

SBC.  

Q. You have discussed UNE-P in the context of residential service.  Do some CLECs use 

UNE-P to provide service to business customers?

A. Yes, some CLECs do serve small business customers via UNE-P, although I do not have 

any information available to me that would identify the number of business customer lines 

served by CLECs in SBC’s Missouri territory via UNE-P.  SBC may have that data, 

although I am not certain whether they have identified a residential versus business split of 

UNE-P lines.  Whatever that number may be, those UNE-P lines will also be affected by 

this most recent FCC decision and, similar to the discussion above regarding UNE-P for 

residential service, CLECs using UNE-P to provide service to business customers will also 

have to make an evaluation of whether there is an economically and operationally viable 

alternative method to serve those lines.  To the extent those lines are not migrated to an 

alternative provisioning method, the result will be to reduce the level of competition that 

SBC faces.  

Q. Does NuVox have any UNE-P lines in Missouri serving business customers?

A. NuVox has a very small number of UNE-P lines in service in Missouri.  NuVox uses 

UNE-P only in limited, ancillary situations, e.g., when a multi-location customer has a 

primary office served by a DS1, but also has one or more satellite locations that do not 

have sufficient demand to justify deploying separate DS1 loops to those premises and 

where the satellite locations are in end offices where NuVox does not have a collocation.

Q. Has NuVox determined a course of action regarding its UNE-P lines in light of this 

most recent FCC decision?

A. No, not at this time. 

Q. Turning your attention to high capacity loops and transport facilities, at the time this 

testimony is being filed has NuVox had a chance to assess the impact of the FCC’s 

TRO-Remand decision on its business?

A. We have only been able to make a limited, tentative assessment.  This is due in part to the 

fact that the FCC decision was issued two days prior to the filing of this testimony, and 

because there is no list that is immediately available to NuVox’s business planners that 

clearly identifies the specific ILEC wire centers nationwide that meet the various access 

line and fiber-based collocation criteria that are the triggers for the elimination of DS1 

loops and DS1 EELs.  I would anticipate that prior to the hearing in this case NuVox and 

other CLECs will have a better picture of which wire centers and which transport routes 

are affected, but a complete and definitive list may not be available until some time after 

the FCC issues its written decision.  One reason for that potential delay is the possibility 

that the FCC’s order might not provide explanation regarding what constitutes a “fiber-

based collocator” for purposes of these triggers.  How that term is defined could affect how 

many and which central offices qualify for UNE delisting.   

PART FOUR - RECOMMENDATIONS

Q. Based on the foregoing, do you have a recommendation regarding what the 

Commission should do in this case?

A.
My recommendation would be that the Commission suspend the proceedings for at least 12 months and then allow additional evidence and hearings.  The information supplied by SBC regarding competition as of June 2004 or any time up to the date of hearing does not accurately reflect what is going to happen in the market in the immediate future.  Changes in FCC regulations, and the possibility of additional court challenges regarding such changes, create new barriers to entry and uncertainty.  What is certain is that there will be significant, near-term changes in the market due to the new FCC UNE decision.  Preferably, because of this regulatory tumult, the Commission would simply deny SBC's requests to be released from price cap regulation and instruct SBC not to refile such requests for at least 12 months.  But if the Commission nonetheless chooses to address the merits of SBC's requests based on current information, then I would recommend that the Commission reject SBC’s request for additional competitive classification of services based on the considerations I have described in this testimony.

Q.
Does this conclude your testimony at this time?

A. Yes.

� DS1 loops are 4-wire digital transmission facilities connecting between a customer’s premises and a NuVox collocation in the customer’s serving ILEC end office.  DS1 facilities have a capacity of 1.544 mbps , or 24 times the bandwidth of a standard 2-wire loop.


� A DS1 EEL is a combination of a DS1 loop and a DS1 transport facility, connecting a customer’s premises to a NuVox collocation in an ILEC central office other than the customer’s serving end office.


�  Report and order and Order on Remand and Further Notice of Proposed Rulemaking, In the Matter of Review of Section 251 Unbundling Obligations of Incumbent Local Eschange Carriers, CC Docket No. 01-338(August 21, 2003).


� Portions of the TRO.were reversed or vacated, and remanded by United States Court of Appeals for the District of Columbia in U.S. Telecom Ass’n v.FCC, 359 F. 3d 554 (D.C. Cir. 2004) (“USTA II”).  However, the FCC’s core factual findings regarding barriers to entry to competitive loop deployment were not disturbed by that decision.


� An DS3 loop is the equivalent of 28 DS1 loops.


� OCn refers to systems using optical signaling.  Without getting into too much detail, a level of OC-3, the lowest OCn level, would be equivalent to three DS3 loops).


� Dark fiber refers to fiber optic cabling with no electronics or optronics.


� See, Id. at ¶¶ 92-96.


� Id. at ¶ 205 and n. 644.


� Id.


� Id. at ¶ 206.


� Id. at ¶86.


� Id. 


� Id.  at ¶ 87.  The FCC noted that to the extent CLECs are likely to achieve substantially smaller levels of sales that the incumbent LEC, then with scale economies the CLECs average costs will be higher, “putting them at a potentially significant cost disadvantage”.


� Id. at ¶88.


� Id. at ¶ 206.


� A DS0 loop is a regular POTS line.


� Id. at ¶ 89.


� Id. at ¶¶ 325-326.  While recognizing that retail business customer rates are typically higher than residential rates, the FCC found that its record reflected that “the revenues generated from small and medium enterprise customers are not sufficient to make self-deploying DS1 loops economically feasible from a cost recovery perspective,” and that CLECs “do not have the ability to recover sunk costs in self-deploying DS1 loops.”  [footnotes omitted].   The FCC also held that there was “scant evidence” of wholesale alternatives to incumbent LEC DS1 loops.


� Id., at ¶¶ 320-324.


� Id. at ¶¶ 237-239.


� Id. at ¶¶ 273  and n. 802.  The FCC defined FTTH loop as “a local loop consisting entirely of fiber optic cable (and attached electronics), whether lit or dark fiber, that connects a customer’s premises with a wire center (i.e., from the demarcation point at the customer’s premises to the central office ).”  


� Id. at ¶ 288.


� Id., at ¶ 294.


� See, generally, Order on Reconsideration, CC Docket No. 01-338, (released August 9,2004).


� See, generally, Order on Reconsideration, CC Docket No. 01-338, (released October 18, 2004).


� Id. at ¶ 222.  The FCC observed that these intermodal systems are generally not made available on a wholesale basis in a manner that might substitute for ILEC loop facilities.


� Id. at ¶ 229, citing to its High Speed Services December 2002 Repart at Table 1.


� Id. and n. 695


� Id.


� Id. at ¶ 230.


� Id.


� Id. at ¶ 245.


� Id. ¶¶ 231-232.


� Id. at ¶ 309.


� See Schedule EJC-2


� Id.
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