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JUDGE CLARK: Good norning. Today is

April 12, 2024, and the current tine is 9:03 a.m

This proceeding is being held electronically via

Webex as the Commission is taking one wi tness out of

order today due to the w tness being unavail abl e

during the rest of the hearing, which is April 15th

t hrough the 19t h.

Now, the Conmm ssion has set aside this tine
today of an evidentiary hearing In the Matter of the
Petition of Union Electric Conpany D/ B/ A Aneren
M ssouri For A Financing Order Authorizing The |ssue
O Securitized Uility Tariff Bonds For Energy
Transition Costs Related To The Rush Island Energy
Center. And that is File No. EF-2024-0021.

My nane is John Cark. | amthe Regul atory
Law Judge overseeing this proceeding today. Chair
Hahn, would you |ike to nake any openi ng renarks
before | ask for the introduction of the parties?

CHAI R HAHN:  Good norning. And thank you

all for being here. | really appreciate everyone's
attendance this norning. | knowthis is going to be a
series of days for us and | | ook forward to | earning

nore on the case. Thank you, Judge. Appreciate it.
JUDGE CLARK: Thank you, Conm ssioner Hahn.

At this tinme |'mgoing to ask counsel for the parties to
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enter their appearance for the record, starting with

Uni on El ectric, doing business as Aneren M ssouri, whom
| wll refer to fromthis point on as Aneren or Aneren
M ssouri .

MR. LOAERY: Good norning, Judge. M nane
is JimLowery. | represent Ameren M ssouri along with
cocounsel Nash Long. [1'll et himmke his own
appear ance.

MADAM REPORTER:  |'m having difficulty
hearing M. Lowery. He sounds like he's in a tunnel or
sonet hi ng.

JUDGE CLARK: M. Lowery, could you enter
your appearance again, one nore tine.

MR. LOAERY: Yes. |'Ill try to speak a
little nore loudly. This is JimLowery, 9020 South
Berry Road, Col unbia, M ssouri 65201, here on behalf of
Ameren M ssouri .

MR. LONG Good norning everyone. M/ nane
Is Nash Long. |'malso here on behalf of Aneren
M ssouri today.

JUDCGE CLARK: What's your | ast nane again?

MR LONG Long. L-ONG

JUDGE CLARK: Ckay. Thank you, M. Long.
On behalf of the Staff of the Comm ssion.

M5. MERS: On behalf of Staff, N cole Mrs,
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200 Madi son Street, P.O Box 316, Jefferson City, raoe®
M ssouri 65102.

JUDGE CLARK: Thank you, Ms. Mers. On
behal f of the O fice of the Public Counsel.

MR. WLLIAVS: Nathan WIlIlians, Chief Deputy
Publ i c Counsel, appearing on behalf of the Ofice of the
Publi ¢ Counsel and the public. Qur address is P.QO Box
2230, Jefferson GCty, Mssouri 65102.

JUDGE CLARK: M. WIlIlianms, any objections
to me referring to the Ofice of the Public Counsel as
ei ther Public Counsel or OPC?

MR WLLIAMS: No.

JUDGE CLARK: Thank you. On behal f of
M dwest Energy Consuners G oup?

MR. OPTlI Z: Good norning, Your Honor. Tim
Qpitz on behalf of M dwest Energy Consuners G oup, or
MECG

JUDGE CLARK: Thank you, M. Opitz. On
behal f of M ssouri Industrial Energy Consunmers? Anyone
here from M ssouri Industrial Energy Consunmers, or M EC?
kay. Well, they may show up later. On behalf of Renew
M ssouri ?

MR. LI NHARES. Yes. Good norning, Judge.
This is Andrew Li nhares entering an appearance for Renew

M ssouri. M address is 3115 South G and Boul evard,
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Suite 600, St. Louis, Mssouri. Sorry?

JUDGE CLARK: Go ahead, M. Linhares. | was
I nterrupting you.

MR. LINHARES: St. Louis, Mssouri 63118,
Thank you.

JUDCE CLARK: | apol ogi ze for the
I nterruption. Thank you, M. Linhares. The Natural
Resour ces Defense Council wll not be here today. They
filed a notion to be excused fromthis hearing and that
notion was granted. They indicated that they had
neither witnesses to present nor cross exam nation that
they wanted to do. On behalf of AARP?

MR. COFFMAN:  Good norning, Your Honor.
John B. Coffrman. |'m appearing today on behal f of AARP
as well as on behalf of the Consuners Council of
M ssouri .

JUDGE CLARK: Thank you. Thank you,
M. Coffman. | will say finally we have the Sierra
Club. And Sierra Club also filed a notion to be
excused, simlarly stating that they had neither cross
exam nation nor witness testinony that they w shed to
present. So that request to be excused was granted.
Have | m ssed any parties? Are there any prelimnary
matters that | need to take up at this tine.

MR WLLIAVS: This is Nathan WIlIlians for
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Publ i ¢ Counsel .

JUDGE CLARK: o ahead, M. WIIi arnms.

MR WLLIAMS: W' ve got pending a couple of
notions for |eave to correct some schedules. | don't
know i f you want to take those up now or |ater.

JUDGE CLARK: It is ny intention to grant
t hose notions to correct your schedule. So | don't know
if that's sufficient. | wll grant that notion.

MR. WLLIAMS: Thank you. There are two,
actually, one for M. R ley and then sone schedul es for
M. Mirray.

JUDCGE CLARK: Well, let nme ask. Are there
any objections to granting the correction of those
schedul es? | hear no objections. Both of those notions
wi ||l be granted.

MR. WLLIAMS: Thank you.

JUDGE CLARK: Are there any other
prelimnary matters at this tine?

COW SSI ONER HOLSMAN:  Judge, this is
Comm ssi oner Hol sman. |'ve joined.

JUDGE CLARK: Thank you, Conm ssioner
Hol sman.

MR. LOAERY: Judge, this is JimLowery.

M. Long wll be delivering a mni opening statenent on

this issue this norning. He does have a power poi nt

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179




© 00 N oo o b~ w N Pk

N N N N NN P PR R R R PP,
g A W N P O © W ~N O O » W N P O

Evidentiary Hearing April 12, 2024

Page 9
presentation and | was wondering if |I could send that to

you and you could provide it to the Conm ssioners, and
"Il also send it to the parties, if that's okay? | can
do that now by email.

JUDGE CLARK: Hold on just a second. W're
going to go off the record for just a second so that |
can speak to M. Lanons and see if we need to nmake any
accommodations for that. | was unaware that we were
going to have any powerpoints this norning.

(OFf the record.)
(Back on the record.)

JUDGE CLARK: I'mgoing to go ahead. Chair
Hahn has nmade sonme opening remarks, but |I'mgoing to go
ahead and introduce the rest of the Conm ssion now. The
Conmmi ssion is conposed of five comm ssioners with the
Chair being Chair Kayla Hahn.

And the other Conm ssioners, right now we
have Comm ssioner Scott Rupp. Conmmi ssioner Rupp, are
you on? Did | hear sonebody? Conm ssioner Rupp may be
joining us later. W've also got Conm ssioner Mida

Col eman. Conmi ssioner Col eman, are you present at this

time?
COWMWM SSI ONER COLEMAN: | am  Good nor ni ng.
JUDGE CLARK: Good norning. Thank you,
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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Comm ssi oner Col eman. Comm ssi oner Jason Hol snman has

al ready indicated he's on. Good norning, Conm ssioner
Hol sman.

COMM SSI ONER HOLSMAN:  Good nor ni ng, Judge.

JUDGE CLARK: Thank you. Conmm ssioner G en
Kol kneyer, are you on at this tinme? And Conm ssioner
Kol kmeyer will nost likely joinus inalittle bit.
Wth that, I'mgoing to nove on.

Confidential information. There's a |ot of
confidential information in this case and | am not, off

the top of ny head, going to renmenber what information

is confidential. So | amrelying on the parties to |et

me know if we need to go in canera. |If it occurs to ne

that we may need to go in canera, |'ll ask questions and
do so.

But if you hear something com ng up that
sounds like it's going to be confidential, | would
appreciate it if sonmebody would |l et nme know so that we
don't inadvertently put sonmething out there that is
confidential in nature and not intended for public
consunpti on.

At the sane tinme, there's sone nunbers in
here that |I'm not sure why are confidential, so we may
al so have a discussion in regards to that. Now, |

received an email, as | believe you all did, from
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M. Lowery asking if the parties could do a mni opening

statenent to set the stage for this issue, since we are
taking an issue and a -- we're taking a wtness out of
order. Not an entire issue, but this w tness just
pertains to issue three, which is the prudence of the
retirenment, and | believe just to Section A of that. |Is
that correct, M. Lowery?

MR. LOWNERY: That is correct, Judge. Yes.

JUDGE CLARK: Should | direct nmy questions
on this to M. Nash?

MR. LONERY: M. Long is actually handling
this issue.

JUDGE CLARK: [I'msorry, M. Long.

MR. LONERY: Yes. Thank you.

JUDGE CLARK: Thank you. And as far as the
order for any opening statenents, |I'mgoing to just go
Wi th the order that was put forth for opening statenents
by the parties, unless | hear sonething el se, and that
woul d be Aneren M ssouri followed with the Staff of the
Comm ssion, MEC, who does not have an attorney here,
AARP, MECG Renew, and Public Counsel. So with that,
are there any -- | know | heard froma few people. Are
there any other prelimnary matters | need to take up
beyond what we've covered al ready?

Al right, let's proceed with Aneren

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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M ssouri. M. Long, you can start your mni opening

statenent for this issue.
OPENI NG STATEMENT

MR. LONG Thank you, Judge. Let ne share
ny screen and we will get started. Al right. Can the
parties and the Conm ssioners and the Judge see the
screen just to check?

JUDGE CLARK: | cannot yet.

MR, WLLIAMS: Nor can |.

MR LONG Then | will fix that. How about
now?

JUDGE CLARK: | can see it now. Thank you
very much

MR. LONG Thank you. Sorry for that. Good
norni ng everyone. M/ nane is Nash Long here on behal f
of Ameren Mssouri. W'Il be presenting a short,
10- m nute openi ng on Issue 3(A), which is the prudence
of the Conpany's decisions regarding permtting for the
Rush Island Energy Center in the years leading up to
2007 and 2010. I1'Ill be wal king through this powerpoi nt
presenting an overview of the issues and the
I ntroduction of the w tnesses.

The first issue that we'd like to introduce
I s the reasonabl eness of the Conpany's permtting

deci sions for New Source Review. And that relies upon

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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the follow ng evidence which will be presented at trial.

First, the Conpany, in making these
decisions, relied upon Mssouri |aw and the opinions of
M ssouri regulators, that is, the Mssouri Departnent of
Nat ural Resources. They also relied upon statenents
fromthe EPA programoffice in charge of New Source
Revi ew regul ations. They relied upon the advice of
nati onal New Source Review experts. And they nade
deci sions that were consistent with the rest of the
utility industry, which did simlar work w thout seeking
permts over the course of decades.

And, finally, their decisions at the Conpany
on not seeking permts were consistent with nost court
deci sions that were being entered at that tine. Wat is
New Source Revi ew? New Source Review has been part of
the Clear Air Act for nearly 50 years now.

Under this programand the Cean Air Act, a
new source of emissions will require a permt before it
can be constructed. It does not apply to existing
sources unless that existing source undergoes a
nmodi fi cation,

The Clean Air Act defines nodification as a
change that would cause em ssions to increase, but the
act did not specify how to neasure em ssions. M ssouri

| aw, whi ch has been approved by EPA as inplenenting the

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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Clear Air Act, define nodification as an increase in

potential em ssions, that is, the maxi num anount of
em ssions that could be emtted under the design of the
unit.

Federal regulations in addition, those found
at 40 Code of Federal Regulation 52.21, required a
significant increase in actual annual em ssions for a
maj or nodification. And this is howit works under the
M ssouri SIP at the relevant tine.

A series of questions and answers which tell
one whether permtting is required under the federally
approved State Inplenentation Plan, S-1-P, or SIP, for
short.

First question: Does the project cause any
I ncrease in potential em ssions? That is the definition
of nodification. |If no, then the permtting rule under
the approved SIP is not applicable. A permt is not
required, no permt of any type.

On the other hand, if the project would
cause an increase in potential emssions, that is, be a
nodi fication, the next question is, what is the size of
this potential em ssions increase. And dependi ng upon
the answer to that question, the size of the increase,
different types of permts mght apply.

| f the potential em ssions increase is under

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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40 tons per year, the Mssouri SIP, under the

construction permtting rules, specifies what is called
ade mnims permt to be obtained.

|f, on the other hand, the size of the
potential em ssions increase is 40 tons per year or
greater, then the Mssouri SIP invokes the federal
Prevention of Significant Deterioration, or New Source
Revi ew rul es.

And those rules require that a project nust
al so cause a significant increase in actual em ssions.
And that is an elenent for the definition of major
nmodi fi cati on.

| f the project would not cause actual
em ssions to increase significantly, then no PSD, or New
Source Review permt, is required. If, on the other
hand, the project would cause actual em ssions to
I ncrease by that significant anount, that is, over 40
tons per year, then the New Source Review permt, the
PSD permt, is required.

Many tinmes you wll hear throughout the
course of the presentation of evidence on this issue
folks refer to PSD, Prevention of Significant
Deteri oration, and New Source Revi ew i nterchangeably.
They are functionally the equivalent.

|t depends upon whether the area at issue is

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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in attal nnent of the standards or anbient air or not.

But the fundanental program has been titled and referred
to as New Source Review over the years. And so | and
many witnesses will refer to PSD as part of and included
wi t hin New Source Revi ew.

But the first question and the fundanmental
question under the Mssouri SIP, before you get to any
of those questions, is whether the project causes any
i ncrease in potential em ssions. And if no, under the
established interpretation and application of the
M ssouri |aw that had been approved by EPA as
| npl emrenting the Clean Air Act, no permt is required.

You'l'l hear from Aneren M ssouri W tnesses
about the process they used at the relevant tinefrane,
that is 2005 to 2010, on naking the determ nations of
whet her projects require permts under the M ssouri SIP.

At the conpany at the tinme, the
Envi ronnment al Services Departnent, in particular, it's
air quality group, conducted the pre-project reviews
necessary for conpliance for all existing units. They
did so both for Areren Mssouri, the state of Mssouri,
as well as the sister utilities located in Illinois.

| f the Departnent found that a project would
trigger New Source Review, then the Departnent woul d

initiate permtting. One exanple of that, which you
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w || hear about, is the Duck Creek facility in Illinois

where a project was going to increase the potenti al
em ssi ons.

That project, because it would increase
potentially em ssions, underwent the review, the Conpany
found it require a permt, the Conpany sought the New
Source Review permt and obtained it.

But here, if projects were you found not to
trigger New Source Review, then the Departnent woul d
give the "go ahead" and the project would comence.

There was no docunentation required of those
decisions at the tinme under the existing rules, nor was
It needed because the rules sinply require the Conpany
to use its basic engineering judgnment in making the
determ nation of whether em ssions would increase. No
requi renent existed at the tinme to docunent it, and as a
matter of basic engineering, there was no cal cul ation
that was required to make this judgnent.

Specifically with respect to the decisions
at i1ssue, these were the decisions |eading up to the
Unit 1 work in 2007 and the Unit 2 work in 2010. New
Source Review is a pre-project permtting program The
deci sions are to be nade by the source, the Conpany,
bef ore one actually begi ns worKk.

And it was in that tinefranme, in the years
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| eading up to 2007 and in the years |eading up to 2010,

t hat the Conpany actually nmade the decision these
projects would not trigger the New Source Revi ew

requi rements under the SIP. | did so through the

Envi ronnent al Servi ces Departnment, which you will hear
followed its normal process for naking those

det erm nati ons.

That Departnent al so applied the sane
criteria that had been applied in Mssouri for years.
The Departnment concluded that for this specific work,
for these these units, no permt was required under the
M ssouri State Inplenmentation Plan for the reasons that
we will talk about.

First, there was no increase in potenti al
em ssions for any of the work involved, therefore it did
not neet the definition of nodification. And under the
established interpretation of the Mssouri Construction
Permtting Rule adopted into the State | nplenentation
Pl an and approved by EPA, no permts were required.

The second reason that the Environnental
Servi ces Departnent found New Source Revi ew woul d not
apply is they did not expect projects to cause annual
em ssions to go up, and therefore it would not neet the
definition of a major nodification either.

The third reason that the Conpany, through
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t he Environnental Services Departnent, was because the

wor k i nvolved was just the routine replacenent of parts
and conponents on existing units, so it did not neet the
requi rement or the definition of a change.

The Conpany coul d have stopped with reason
nunber one, no potential em ssions, therefore not a
nodi fication, relying only on the SIP, that is, the
M ssouri State |Inplenentation Plan.

However, it al so eval uated and consi dered
the other two reasons and found themto confirm and

strengt hen the Conpany's concl usions that no permt was

required. |s there a question?
JUDGE CLARK: | don't believe so. | believe
t hat was just some background noise. Again, |'mgoing

to remnd you, if you're not currently speaking, please
mut e your mcrophone. |If you're attending by phone, if
you can nute your phone, | would appreciate it. |If
you'll go ahead, M. Long.

MR. LONG Thank you, Judge. You will also
hear fromthe w tnesses how the permtting decisions
were made and what they were based upon. They were
based upon the know edge and experience of the
professional staff in the Environnmental Services
Departnment, relying upon the text of the Mssouri State

| mpl enentation Plan, which |I've already outlined and
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wal ked t hr ough.

They relied upon gui dance given by the State
through its Departnent of Natural Resources, and by EPA
through it's programoffice. They relied upon the
shared know edge and experience of the utility industry,
not just within Mssouri, but nationw de. And they also
relied upon the input of [awers wth recognized
experience in New Source Review.

The conclusion fromall of the evidence
presented wll be that the permtting decisions were
reasonable. The Conpany held the sane positions as
M ssouri Departnent of Natural Resources at the tine.
The Conpany hel d the sane positions as the EPA program
office at the tine.

The Conpany nmade the sane deci sions as the
rest of the industry on simlar projects, all concluding
that they did not require permts at the tine. And the
Conpany made the same decisions as nost courts at the
time and even since.

Al'l of these facts, which wll be presented
t hrough the witnesses by Aneren M ssouri, we submt wll
support the reasonabl eness of the decisions the Conpany
made at the tine, in that period, '05 to 2010, that no
permts were required.

There's been nuch tal k about the subsequent
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case decided years later, seven to 10 years later after

t hese deci sions were nmade, and whet her that sonehow
makes the reasonabl e decisions the Conpany reached in
Its conpliance process sonehow unreasonable. That is
not the case.

The Clean Air Act, as you wll hear, has a
strict liability standard. It does not turn on
negl i gence, reasonabl eness, exercise of due care, or
prudence.

In addition, you will hear fromthe
W t nesses pointing out how the district court inits
| at er decisions relied upon facts, data, and case | aw
t hat was devel oped after the fact; in other words, it
was not conducting a prudence inquiry, could not have
made a prudence inquiry because of the incorporation of
t hose decisions, facts, case |aw, et cetera, which came
after the fact.

Certainly the District Court disagreed with
Anmeren M ssouri on the law, but it did not find -- never
found that Aneren M ssouri had an unreasonabl e
under st andi ng of what the | aw was.

And, finally, Ameren M ssouri's decisions
were wel | -supported and reasonabl e based upon what was
known or available at the tine. That wll be presented

t hrough the foll owi ng w tnesses.
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First, M. Mark Birk. He was an el ectri cal

engi neer by training. He's now the President of Ameren
Mssouri. But at the relevant tinme, '05 to 2010, he was
the Vice President of Power QOperations.

And he wi Il explain the Conpany's
operations, it's desire to maintain systemreliability,
its obligation to maintain unit availability, the
practices of conponent replacenents designed to do such,
and how that was all constant with routine industry
practice.

He'l | describe the conpliance process that
existed at the tinme at Areren M ssouri and the role of
t he Environnental Services Departnent, and he'll touch
on the decisions concerning Rush Island that were nade
by the Environnental Services Departnent and supported
by the rest of the Conpany.

The next witness is M. Steven Wi tworth,
who retired fairly recently. At the relevant tinme, 2005
to 2010, he was the head of the Air Quality G oup and
t hen becane the manager/director of the Environnental
Services Departnent in which the Air Quality G oup sets.

He will explain the process that was applied
by the Conpany in order to ensure conpliance, the
criteria that it used in general and with respect to

Rush Island. He'll explain where those criteria cane
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from in other words, the due diligence perforned by the

Conpany in devel oping its understanding of the |aw.

He'l|l describe in detail the decisions the
Depart nent made on Rush |sland and why he concl uded t hat
under the established criteria, no permts of any Kkind,

I ncl udi ng New Source Review permts, would have been
required. And he'll also describe how these deci sions
wer e subsequently confirnmed by the actions and
statenents of the M ssouri Departnent of Natura

Resour ces.

Next is M. Hol nstead, whomwe'l| be taking
out of order and you'll hear fromtoday. He is ranked
as one of the country's leading Cean Air Act |awyers.
Significantly, he was the fornmer Assistant Adm nistrator
for EPA for the Air and Radiation Ofice, which is the
office that had responsibility for the New Source Review
program at EPA

Since he left EPA in 2005, he's been working
on these and other issues as head of an environnental
group at his lawfirm He's been working with utilities
on New Source Review throughout this relevant tinefrane.

And his topics will include explaining how
the Clean Air Act works, with the states in the |ead,
subject to EPA oversight. He'll explain the

I npl enmentati on and application of the |aw through the
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State I nplenentation Plans approved by EPA

He w il explain the application by EPA at
the rel evant period of tine, 2005 to 2010, and how
utilities conplied with the |aw then and now. And based
on this, he will offer the opinion that the Conpany nade
reasonabl e deci si ons based upon the known and knowabl e
facts available at the tine.

The final witness that you'll hear from
fromthe Conpany on this issue, is M. Karl Mor, who is
al so an expert in environnental law, recently retired
from EPA, where he too served in the air programoffice,
the sane office as M. Holnstead in an earlier
timeframe, that sane office that had responsibility for
New Source Review at the EPA | evel.

But at the relevant tinme, 2005 to 2010, he
wor ked at Sout hern Conpany, a large electric utility,
where he focused on New Source Revi ew and provided
advi ce and counsel on New Source Review to his client,
Sout hern Conpany, throughout this relevant tinefrane.

He w il explain also the application of the
Clean Air Act through the State | nplenentation Plan, the
role of the State Inplenentation Plan as a state
regul ator, New Source Review, industry know edge of New
Source Review, and the case |aw that was devel opi ng on

New Source Review at the tine. And he concl udes, based
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on all of those facts, that the Conpany nade reasonabl e

deci si ons based on what was known and knowabl e at the
tine.

Let nme al so tal k about the other w tnesses
who touch on these issues. The first, a Staff w tness,
Cl aire Eubanks, who is an environnental engineer. Her
testinony does not contend that the Conpany was
| nprudent. The issue she raises is lack of a
docunent ati on.

However, we point out through our w tnesses
that the Conpany followed its standard practice, did not
requi re docunentation of these positions at the tine.

It did not require anything nore than the sinple

engi neering judgnent that if you're not changing the
design of the facility and its nmaxi mum achi evabl e desi gn
rate, you' re not going to change potential em ssions.

You' || hear how nobody di sputes that sinple
engi neering judgnent can be reached w thout doing
docunentation or cal culations. And nothing nore was
required under the law that existed at the tine.

The other staff witness is an accountant,
M. Keith Majors. He does say that the Conpany was
| nprudent, but he rests that opinion solely on three
court opinions, two by the District Court, one by the

Eighth Grcuit.
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The problem which M. Mjors acknow edges,

Is that these courts were not applying the test for
prudence. The courts | ooked through the project data
and i ncorporated anal yses that were devel oped after the
project and relied upon case | aw that was devel oped
after the project. None of these opinions can possibly
represent a prudence determ nation because each

I ncorporated and relied upon those itens which are

hi ndsi ght .

Now, yes, the District Court did wite in
that renmedy opinion in 2019 that it had found in the
earlier opinion in 2017 that the decisions nmade not to
seek permts were not reasonable, but if you actually go
back to the liability decision and read that, which you
shoul d, you'll conclude that that is not what the
liability opinion actually says.

VWhat that liability opinion actually says is
that the em ssions case presented by Ameren M ssouri at
trial did not follow the requirenents of the New Source
Review rules as the District Court had laid themout in
2016.

The District Court there says that the
em ssions analysis that Ameren M ssouri provided to the
court did not followthe law, as the D strict Court

found in its 2016 determ nation, and therefore were not
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reasonabl e em ssion anal yses under the |law. That's what

t he opi ni on says.

Nowher e does the opinion say that Aneren
M ssouri failed to consider permtting requirenents.
Nowher e does an opi nion say that Aneren M ssouri acted
in bad faith or tried to skirt its obligations under the
| aw.

What it actually says is that the Conpany
acted based upon a m sunderstanding of the law, but it
nowhere says, either in the 2017, 2019, or even in the
2021 opinion, that Anmeren had sonme unreasonabl e
under st andi ng of the | aw.

The final witness you'll hear fromis from
the O fice of Public Counsel, M. Seaver. He has not
testified on prudence before. He does not rely on any
of the District Court opinions, instead he relies on one
case from 1988 regarding WEPCo. |'musing the acronym
VWEPCo, or Wsconsin Electric Power Conpany.

That one case relied upon by M. Seaver is
an instance where potential em ssions were increasing
and therefore permtting was required. The problemthat
M. Seaver has is that he did not know the particulars
of that 1988 determ nation and, at his deposition, was
forced to admt that it was reasonably distinguishable

from Rush | sl and.
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The ot her problem M. Seaver has is that the

WEPCo case actually supported Ameren M ssouri's
permtting decisions because of what EPA said about it
in the years between 1988 and the Rush I|sland projects.

In courts across the country, including this
Al abama Power court in 2008, have rejected M. Seaver's
attenpt to use this one isolated WEPCo deci sion as
sonehow neaning all projects required permtting. In
fact, that court in 2008 said the same approach that
M. Seaver's was using in his testinony here was sinply
superficial and sufficient.

In summary, the Conpany nmade reasonabl e
permtting decisions. This is illustrated by the fact
that the state, through the Departnent of Natura
Resources, held the sane position. EPA s programoffice
hel d the sane position. The rest of industry nmade the
sane decisions on very simlar projects. Mst courts
across the country were naking the sane decisions as the
Conpany nade here.

None of these facts are disputed or wll be
di sputed and hi ndsi ght and second guessi ng cannot
overcone this evidence. Therefore, the conclusion at
the end of the day will be, we submt, that the Conpany
made reasonable permtting decisions. Thank you.

JUDGE CLARK: Thank you, M. Long. Are
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t here any Commi ssion questions for Ameren's attorney? |

hear none at this tinme. M. Long, M. Lowery, | have a
few questions for you that I'd like to go over.

You had indicated, M. Long, that you | unped
t he New Source Review and the PSD permtting together.
Wul d you explain to ne -- because | didn't really
understand that, can you explain to ne while you're
| umpi ng those two together?

MR. WLLIAMS: Judge, excuse ne. Could he
unshare his screen? Could he stop sharing his screen
and we coul d see you guys on canera?

JUDGE CLARK: Thank you, M. WIIians.

MR LONG Let ne attenpt to do that. One
second. |'mnot very technical.

MR WLLIAMS: It should just say "stop
sharing."

(O f the record discussion.)

JUDGE CLARK: Back to ny question. Wy are
you | unpi ng the New Source Review and the PSD permtting
t oget her ?

MR. LONG Judge, it is a common ver bal
shorthand. There are technically two types of New
Source Review that woul d apply dependi ng upon whet her
the area, the geographic area, is in conpliance wth the

Nati onal Ambient Air Quality Standards.
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One of those types of New Source Reviewis

t he nonattai nment New Source Review, sonetines referred
to by the acronym NSR. What that neans is New Source
Review for the nonattainnent areas, that is, where the
air is dirtier than that which would be allowed by the
Nati onal Anmbient Air Quality Standards set by EPA
There are a set of New Source Review regul ations that
apply to those areas, the nonattai nnent New Source

Revi ew Regul ati ons.

Now, on the other hand, what about areas
that are in attainment of the Anbient Air Quality
St andards. Those attai nment areas, the New Source
Revi ew Program is called Prevention of Significant
Det eri orati on.

And as the acronymor the title inplies, you
don't want the overall quality of the air, the anbient
standards to degrade into nonattai nnent. And so that
type of New Source Review applies to the area where the
-- the geographic area where the anbi ent standards are
bei ng net.

The applicability, whether sonething is a
project that requires permtting under either of those
two prograns, it's the sane. And so it's generally
referred together under the headi ng of New Source

Review. And this is explained in direct testinony of
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M. Holnstead that he has prefiled in this case.

It's generally how practitioners in the area
refer to the program the New Source Revi ew Program as
a whol e, rather than speaking individually about
attai nnment areas or nonattainnment areas. | hope that
hel ps.

JUDGE CLARK: It does. Thank you for
clarifying that for ne. One of your early slides said
that this was a conmon practice across the utility
i ndustry and indicated that other utilities did simlar
work w thout seeking permts. 1Is M. Holnstead going to
be able to elaborate on what utilities with
particularity?

MR. LONG Yes, he can talk about utilities
that he has experience with that did simlar work. He
can tal k about the utilities that he's aware of, w thout
necessarily working directly wwth them that did simlar
work. And you can al so ask that question, too, of
M. Mor. And you can also feel free to ask that
question of M. Birk and M. Wiitworth at the
appropriate tinme. | think all the w tnesses could
provide you information on that. And M. Hol nstead
woul d be prepared to start that process today.

JUDGE CLARK: Thank you very nmuch. Now,

this issue, just to recap the issue real quick, is it
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reasonabl e and prudent for Anmeren M ssouri to retire or

abandon Rush Island Septenber 1st through Cctober 15th
of 2024, and then Sub A of that, which we're addressing
today, at least in regard to M. Holnstead is, did
Ameren M ssouri make reasonabl e and prudent deci sions
respecting whether to obtain New Source Review, NSR
permts, prior to either or both of the 2007 and 2010
Rush I sl and pl anned outage projects and afterwards
including its conduct of NSR Ilitigation. |If any of its
decisions in this regard were unreasonabl e and

| nprudent, did such inprudent decisions harm custoners
and, if so, what anount.

That's interesting to ne because |I'm kind of
wondering why exactly we're tal king about the New Source
Review. So what | want to ask you is, what decisions do
you believe that the Comm ssion needs to nake in this
case regardi ng reasonabl eness and prudence?

MR. LONG The first decision is whether the
retirenment decision is reasonable and prudent, but
guestions have al so been rai sed about the factual
predi cate, the underpinning of those -- that retirenent
deci si on, which does get back to the permtting
deci si ons made many, nany years ago.

| believe at | east one party has raised the

| ssue of whether those decisions were prudent. So we
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are here to present the evidence that we think would

show t hat the Conpany nade reasonabl e and prudent

decisions at the tine.

And there would al so be a witness -- not
M. Holnstead -- but |ater to present the issue of how
even if there was -- even if the Conpany had obtai ned

permts at the tine and applied scrubbers, that would
have put the custoners, the consuners, in a worse
posi tion.

So we're prepared to address all of these
| ssues and answer all of those questions fromthe
Conmm ssion and yourself and fromany party in the case
shoul d they desire.

JUDGE CLARK: Ckay. And | appreciate that
answer and | appreciate that you' re here to answer all
t hose questions. Wat |'masking is, what reasonable
and prudence deci sion does Aneren believe the Conm ssion
needs to make in this case? Not what are the issues
that the parties have put forth, what decisions
concer ni ng reasonabl eness and prudence does Aneren
bel i eve the Conm ssion needs to nake in this case?

MR. LOAERY: Judge, Jim Lowery.

JUDGE CLARK: Hold on a second. M. Lowery,
did you want to field that?

MR. LOAERY: Maybe | can hel p answer that

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N N N N NN P PR R R R PP,
g A W N P O © W ~N O O » W N P O

Evidentiary Hearing April 12, 2024

. Page 34
guestion. So as M. Long addressed, at |east one party

in the case -- and the party | think he's referring to
Is OPC -- has specifically indicated that the Conpany,
based on the WEPCo decision that M. Long referred to,
which was a pre-NSR permitting, you know, decision that
t he Conpany was aware of, and |I'msure OPC w il say the
Conpany shoul d have been aware of if it wasn't, but by
failing -- what OPC s contention is, is that the Conpany
knew about the WEPCo deci si on.

The Conpany knew WEPCo didn't get permts,
but should have, and they contend that the Rush I sl and
projects were simlar, the circunstances were simlar,
and that therefore told the Conpany it should have got
NSR permts. |In other words, the Conpany was
unreasonabl e for not getting NSR permts because of the
VWEPCo deci si on.

And then based on that, OPC proposes a $34
mllion disallowance in this case. Well, | think to
rule on OPC s contention that we were unreasonabl e for
not getting the pernmts because of WEPCo and that $34
mllion should be disallowed, you' ve got to nake the
deci si on about whether we were reasonable in our
permtting decisions made in 2007 and 2010.

The other thing you obviously have to do, |

think, as well is, you have to find that the retirenent
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deci sion that was nade i n Decenber of 2021 was

reasonable, that it was reasonable for us not to scrub
the plant and to retire it instead when faced with the
court's decision that had been upheld by the Court of
Appeal s that we had to install scrubbers, and our
conclusion it was not in the best interest of our
custoners to spend hundreds of mllions of dollars on
scrubbers and it was better for custonmers to retire it
instead. So | think those are the two prudence-rel ated
deci sions that the Conmm ssion needs to nmake in this
case.

JUDGE CLARK: Ckay. M. Lowery, |'m going
to expound on that for just a second. 1In regard to the
NSR deci sion, or the decision to not seek New Source
Review, is that a decision in regard to whether to
securitize or is that a decision in regard to whet her
t here shoul d be a disall owance?

MR. LOAERY: OPC is asking that you deny
securitization of $34 mllion based upon all eged
unr easonabl eness or i nprudence around this NSR perm
decision. So OPCis making it an issue around the
securitization. They are saying do not securitize that
$34 mllion because the Conpany acted unreasonably and
I nprudently 12, 15 years ago. So that disall owance

proposal and the basis of it has made that an issue in
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the securitization case. | don't really see any way

around t hat .

JUDGE CLARK: Are those the only two points
at which you believe the Conmm ssion needs to nmake a
reasonabl e and prudence deci sion?

MR. LOWNERY: Those are the only two that
conme to mnd, yes, Your Honor.

JUDGE CLARK: Thank you. | see these words
| unped together both in testinony and in the statute.

It says -- let ne just read directly fromthe statute.
Where such early retirenment or abandonnent -- and this
Is in regards to energy transition costs, which is 1 sub
(7) under 393.1700 RSMb.

And it says in regard to energy transition
costs that you can apply for pretax cost for abandoned
or retired facilities where such early retirenent or
abandonnent is deened reasonable and prudent. |Is there
a difference between reasonabl eness and prudent? Wy
are both of those together?

MR. LONERY: That's a very good question.
don't think there is a difference. If you |ook at the
Conmmi ssion's jurisprudence on prudence and you | ook at
the Court of Appeals -- | don't think the Suprene Court
has addressed it, but the Court of Appeals has addressed

the standard nmany tinmes -- the terns that they are using
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are interchangeably.

The definition -- and | think if you | ook at
your Liberty order where you nost recently sort of laid
out the prudence standard, | think the sum and substance
of it is that you act prudently if you acted reasonably
under the circunstances, given what you knew or shoul d
have known, or conversely you act inprudently if you act
unr easonabl y under the circunstances.

So | think they are really, you know, two
sides of the sane coin and | think the [ anguage in the
statute just reflects that that's how the prudent
standard has been applied for, | think, many decades.

JUDGE CLARK: Bear with nme just one nonent.
What woul d you say is the biggest difference between
Aneren's position and, say, Staff's or Public Counsel ?

MR. LOAERY: On these prudence questi ons,
Judge?

JUDGE CLARK: Yes, on this issue.

MR. LONERY: | think with respect to Staff,
as M. Long indicated, M. Mjors does actually indicate
that he believes that the Conpany acted inprudently back
i n 2007 and 2010, but his sole basis for that is sinply
an opinion that if you're found to have violated the
| aw, that's sort of per se inprudence. O course we

disagree wwth that. | don't think that fits the
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prudence standard at all. He even calls it on the basis

of what we knew or shoul d have known as i nprudent.

Staff w tness Eubanks doesn't reach the
deci sion or opinion that the Conpany acted inprudently
back then, but the reason | believe that she doesn't is
t hat she doesn't believe that any harm has been shown at
this point. She collapses the prudence inquiry -- the
prudence question into both the question of the
reasonabl eness of the action and whether there was harm

And if you don't have both, | believe, based
on the questions | asked her in deposition, | believe
what she would say is, if you don't have both, you
really don't have inprudence at all. You haven't gotten
t here yet.

Qur view of prudence, and | think if you
| ook at the law surrounding it is, there are two
Inquiries. You can have acted inprudently, but not hurt
anybody. You can inprudently run a red light, but not
actually hit any car and hurt anybody, so there's no
damages. That doesn't nean you were reasonabl e when you
ran the red light. So | think they're two different
guesti ons.

In terns of the question of the retirenent
versus retrofit, | don't think that Staff is of the

opi ni on or has not expressed the opinion or | don't
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believe they are prepared to express the opinion that

t he Conpany' s deci sion was i nprudent.

| think staff has raised questions about the
conpl eteness of the analysis that the Conpany did around
that retirement versus retrofit decision, but | don't
believe Staff is contending that the Conpany's decision
was incorrect or retirenment should not have happened.

OPC s position on that | think is |ess clear
to me. But, you know, as our evidence indicates, both
anal ysis done at the tine and anal ysis done since then
In response to clains that | think have been nade, at
| east inplied in this case, that the Conpany perhaps
didn't nake the right decision.

The evidence is undisputed, | think, that
custoners are far better off not investing hundreds of
mllions of dollars or a billion dollars, or whatever it
woul d be, in scrubbers and retiring the plant than they
woul d have been to invest that noney and keep the pl ant
open.

So | think there is -- certainly | think
there's a difference of opinion about it or at |least a
| ack of surety about it, but I think it's not entirely
cl ear exactly where the other parties are on that at
tines.

JUDGE CLARK: Thank you, M. Lowery. The
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|l ast thing | have at this point in tine is not a

guestion, but M. Long had indicated in regards to the
2017, 2019, and 2021 District Court decisions, that the
Conm ssi on ought to take a | ook at those. | believe
sonmewhere in testinony | saw the '21 decision. [|'m not
100 percent sure.

VWhat | want to know at this tine is, are
there any party objections to the Comm ssion taking the
2017, 2019 and 2021 District Court decisions as
Commi ssion exhibits in this case and admtting those on
to the record for the Comm ssion's consideration? Are
t here any objections fromany of the parties?

MR. LONERY: | believe that at |east two of
themare included in pre-filed testinony. M. Long
probably knows that for sure. Maybe one of themis not,
M. Long?

MR LONG | believe they are all part of

the record al ready.

JUDGE CLARK: Ckay. | know I renenber
seeing the '21 decision, | thought. |'mnot sure on the
2017. | will hold on that for now. 1'll take a | ook at

the record and see if those are in there and watch to

see if those are admtted and | may cone back to this

guestion on a future witness. | have no further
guesti ons.
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Based upon ny questions, are there any

guestions the Comm ssion would like to ask at this tinme?

| hear none. The next mni opening that | have is from

the Staff of the Comm ssion. M. Mers, are you ready?
OPENI NG STATEMENT

M5. MERS: Good norning, ny nane is Nicole
Mers and | represent the Staff of the Mssouri Public
Service Commi ssion. The parties believed it would be
hel pful to give a brief primer of this issue before
taking Aneren M ssouri's w tness Hol nstead today.

My understanding is that M. Holnstead is
solely testifying on prudence issues, which are stated
as follows: 1Is it reasonable and prudent for Ameren
M ssouri to abandon or retire Rush Island during
Sept enber 1st through October 15th of 2024, and did
Ameren M ssouri nake reasonabl e and prudent deci sions
respecting whether to obtain New Source Review, also
known as NSR, permits prior to either or both of the
2007 and 2010 Rush Island planned outage projects.

And afterwards, including its conduct of the
NSR litigation, if any of its decisions in this regard
wer e unreasonabl e and i nprudent, did any such i nprudent
deci si ons harm custoners and, if so, in what anount.
That being so, | wll primarily address this issue and |

reserve addressing the other subpart on the allocated
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day for it.

So Staff does believe that Anmeren M ssouri's
decision to conply with the District Court's nodified
renedy order to retire Rush Island's plant no later than
Oct ober 15th in 2024 is reasonable and prudent, however,
Staff does not believe it was prudent or reasonable to
make decisions that led to the violations of federal
| aw.

Throughout the District Court opinion, as
uphel d on appeal, the District Court found Aneren
M ssouri knew or should have known the inprovenents at
Rush Island would trigger NSR.  This conclusion is not
based on a hi ndsi ght anal ysis.

Furthernore, as evidenced in the transcript
filed by Aneren M ssouri on April 8th, 2024, begi nning
on Page 25, Line 17, through Page 26, Line 6, M. Quinn,
on behalf of the United States stated: | think it's
evident fromthe filings that Anmeren has struggled to
accurately -- is there a question? -- struggled to
accurately convey these proceedings to the MPSC and has
now al so struggled to fully westle with that failure
before this Court.

| believe the exanples | just provided to
the court speak for thenselves, but | think -- suffice

it to say, contradictions abound between what's been
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said to the MPSC and what this Court has said. As
you'll see, Ameren has sort of painted itself into a
corner to the MPSC.

The Conpany is committed to maintaining its
position that it's never done anything wong. But in
t hese proceedi ngs, of course, we know that this Court
and the Eight Grcuit has said Anmeren did nmake a big
m st ake, and one that cost people their Iives.

The Court then responded on Page 31, Line
22, through Page 33, Line 8 of that sane transcript: |
mean, it is what | said in nmy opinion; that a decision
was not reasonable. And that's not nentioned anywhere
to the PSC. In fact, Ameren continues to take the
position that despite this Court's findings and its
findings be affirnmed in all respects by the U S. Court
of Appeal s, the decision was not reasonable. You went
to the PSC and you told themthat it was. That's fine.

VWhat |'mgoing to ask you to do is to order
a copy of today's transcript and send that to the PSC
for themto evaluate it, however they see fit, based on
their standards, and they'll nake their own decision on
t hi s basis.

So the Court is adamant that Ameren M ssouri
made m stakes and took unreasonabl e actions. As

outlined in the rebuttal and surrebuttal testinonies of
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Staff witnesses Keith Majors and O aire Eubanks, the

Court findings were thorough and well-supported in
comng to this decision.

However, the harmis not fully known to
custoners and that's not known for us to provide to the
Conmm ssi on because the Court is considering additional
remedi es, which was al so discussed in the transcri pt
fromthe status hearing that was conducted a few weeks
ago on March 28, 2024.

It is Staff's position that any additional
remedies related to Ameren M ssouri's litigation on Rush
I sl and be borne by Ameren M ssouri and not its
custoners. The proper place for those prudence
adj ustnments woul d be in subsequent rate cases where
Ameren M ssouri proposes to collect costs related to
t hose additional renedies.

Staff raises the issue now to preserve it
for those future hearings. This issue was hei ghtened by
a statenent in the transcript Aneren Mssouri filed in
this case on April 8, 2024. The United States posits a
potential $275 mllion in renedies for the damage done
by Ameren M ssouri. This amount is highly concerning to
Staff.

On top of transm ssion upgrades, which are

di scussed by Staff w tnesses Shawn Lange and Claire
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Eubanks, this al so does not include the potenti al

short-term capacity shortfall that may occur before
repl acenent of Rush Island' s capacity.

Staff wtness O aire Eubanks can explain in
nore detail how these recent facts further support our
recommendation to hold Ameren M ssouri's custoners
harm ess for those additional renedies due to the Court
determi ned unreasonable action in regards to the
permtting process.

Thank you. |'m happy to answer any
guestions you have. Oherwse, | urge you to ask Claire
Eubanks, Shawn Lange, Brad Fortson and Keith Mjors
gquestions when it is their turn on the stand.

JUDCGE CLARK: Thank you, Ms. Mers. Are
t here any Conmm ssion questions for this attorney? |'ve
got afew I'mgoing to start with the thing that kind
of stuck out to ne imediately, Ms. Mers. And you
indicated that Staff is bringing up this issue. You
said that any harm woul d be addressed in a future rate
case; is that correct?

M5. MERS. Yes.

JUDGE CLARK: And that Staff is bringing
this issue up at this tine to preserve it. Wat do you
mean by that?

MS. MERS: Well, | think we even heard it in
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the opening this norning, that often we're accused of

using hindsight if we would wait to that rate case to
explain our issues with the decisionnmaki ng process. So
we wanted to docunent thoroughly why we believe that
t hose renedi es should not be borne by the custoners and
put Ameren on notice that that was a position that we
were going to take.

JUDGE CLARK: Isn't that always the case,
t hough? When you're | ooki ng at prudency eval uati ons,
aren't you always -- you're |l ooking at the decision at
the tinme and what was known, but fromthe perspective of
t he Comm ssion, nobody is asking the Comm ssion to issue
an advi sory opinion, which the Conm ssion could not do,
but nobody is asking this decision we're about to nake,
Is it prudent. W' re always |ooking back on these
decisions. W're always dissecting themin the past and
aski ng oursel ves what was known at the tine. So why
does it make a difference whether it's here or in a rate
case?

M5. MERS: Well, when we know the final harm
figure, that's the only tinme that we can actually make
t hat di sall owance then, without -- froma factua
nunber. W can't do it until those subsequent rate
cases. And we often get hearings derailed by

accusations of using hindsight or Monday norning
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guarterbacking fromthe utilities. So, again, it's just

a way to address that potential.

JUDCGE CLARK: | can certainly see from
Staff's point of view wanting to get that out there. So
t hank you for explaining that to ne. Now, Staff, based
upon the NSR permtting, is asking for a disallowance;
Is that correct?

M5. MERS: W are not --

JUDGE CLARK: Is that only OPC?

M5. MERS: That's only OPC. There's an --
potentially an in canera disallowance that | think we're
maki ng, but it's not related to the securitization
anount .

JUDGE CLARK: Are we kind of nuddying up
this issue here? Because the way | read the statute,
we're looking -- we're looking -- the statute only
mentions prudency in regards to energy transition costs
as to the decision to retire the plant. You' ve
i ndicated that the District Court has made no
determ nation on harmor danage at this tinme and ny
understanding is that Anreren was recently ordered to --
| believe on March 14 -- provide their potenti al
renedi es.

So if we nake a decision in regard to an NSR

thing, whether it be a disallowance or otherw se, are we
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stepping on the District Court's feet, especially if

you're going to be evaluating this in a future rate case
when, if there's harm that harm m ght be nore known?

M5. MERS: | don't believe we'll be stepping
on the District Court's jurisdiction or their decisions
on what renedies to order. It's clear through those
three cases that the Court was very unhappy w th how
Aner en approached the permtting process and the
deci sions that they nade and that they believed it to be
very unreasonabl e and that, frankly, they need to take
responsibility for those actions. So holding custoners
harmess is a way to do so and still effectuate the
District Court's orders.

JUDCE CLARK: | believe we'll get into the
hol d harm ess proposal with Ms. Eubanks, correct?

M5. MERS: Correct.

JUDGE CLARK: Bear wth nme for just a
nmonent. | guess I'mtrying -- I'mgoing to ask you the
sanme question that | asked Areren's attorney. | think
what | set up so far is an appropriate lead-in for that
question. And that is, what reasonable and prudence
deci sion does the Staff of the Conmm ssion believe the
Comm ssion needs to make in this case?

M5. MERS: |f the Conmission were to find

t hat the deci si onmaki ng process of Ameren M ssouri was
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not reasonable or prudent, then they could approve or

suggest the hold harm ess be inplenented in the future.
And that Anmeren is on notice that whatever cost those
are, when those are known, just won't be borne by

cust oners.

JUDGE CLARK: Is this a fair assessnent of
Staff's position? | heard you say that Staff is of the
opinion that at the tine -- and | assune it's 2021 --
when Aneren nmade the decision to seek | eave of -- or
seek a nodification of the District Court order to
retire the plant as opposed to putting on what |'m goi ng
to call the pollution scrubbers, |I heard Staff say that
they were of the opinion that that was a reasonabl e and
prudent decision to retire that plant, correct?

M5. MERS: Correct. Staff believes that
Amreren is kind of in a nmess of its own making, but now
that we're in the situation that we're in, what is best
for customers is retirement and securitization of the
pl ant .

JUDCGE CLARK: Those are all the questions
that | have. Based upon questions that |'ve asked, are
t here any additional Conm ssion questions?

CHAI R HAHN:  Yes, Judge, | have one.

JUDGE CLARK: Thank you, Chair Hahan. And

"1l just say, any tinme Comm ssioners have a question,
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pl ease feel free to interrupt ne.

CHAI R HAHN:  Thank you. Good nor ni ng.

M5. MERS: Good norning.

CHAI R HAHN: Thank you for being here today.
| do have a question based upon Judge C ark's questions.
Just to clarify with regard to issue 3(A), does Staff
bel i eve under the statute that the Comm ssion has to
determ ne the reasonabl eness and prudency of obtai ning
the NSR permts in this case, or is that only in this

record because you're trying to preserve it for a future

case?

M5. MERS: Trying to preserve it for a
future case. W -- because the renedies would not be
securitized cost, that -- you know, a hold harnm ess

provision on that wouldn't inpact Staff's recomendati on
on the total amount to be securitized in this case.

CHAI R HAHN:  Thank you. | appreciate that
clarification.

M5. MERS. No problem

JUDCE CLARK: Thank you, Chair Hahn. Are
t here any other Conm ssion questions at this tinme?
Heari ng none, thank you Ms. Mers. Thank you for your
m ni openi ng.

M5. MERS: Judge Cark, it strikes ne that
the filing that Ameren M ssouri nmade on April 8th, the
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transcript that | referenced, is in EFIS, but not in the

record. Could I request that that have official notice
be taken of those transcripts that Anmeren submtted?

JUDCGE CLARK: You said official notice of
anot her Court's transcript, correct?

M5. MERS: Correct.

JUDGE CLARK: I'ma little puzzled because
"' m not sure whether we can do that or if it's
appropriate in regard to another Court.

MR. LOAERY: Judge, this is JimLowery. |
mean, | don't know what out position m ght be on that.
| share your question about whether an official notice
Is appropriate. |If the Conm ssion wants to entertain
that notion, | would, | guess, ask for us to have the
opportunity to perhaps take the issue up Mynday, but us
have the opportunity to at | east consider whether or not
we think that's appropriate or not.

JUDGE CLARK: I'mgoing to agree with you,
M. Lowery. |'mnot opposed to Staff's request. |
honestly just don't know the answer to the question off
the top of ny head. So | would |ike an opportunity to
| ook at it too. So why don't -- | will nake a note to
take this up Monday as a prelimnary matter.

MR. LOAERY: Thank you, Judge. | don't know

that the Conpany is opposed either, it's just not
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sonet hi ng we cont enpl at ed.

JUDGE CLARK: Yeah. And |I'mdebating in ny
head whether this is sonething that woul d be nore
appropriate to take notice of or to have as an exhibit
or whether it even matters. Like | said, | nade a note
and we will discuss it as a prelimnary matter on
Monday. Thank you, Ms. Mers.

M5. MERS: Thank you.

JUDGE CLARK: Next up for a mni opening, |
believe | had MEC, M ssouri Industrial Energy Consuners
G oup. Let nme see that that's right. At the tine there
was no attorney here. At the tine there was no attorney
here fromMEC. |Is there an attorney from M ssouri
| ndustrial Energy Consuners G oup now? | hear none.

Next mni opening is from AARP.

MR. COFFMAN:  Thank you, Your Honor. We'l|
reserve the bul k of our coments for Monday wth the
general opening, but | did want to nake one comrent in
response to what | heard from Ameren counsel, Jim
Lowery, on the standard, the prudent and reasonabl e
st andar d.

| have a slightly different |egal take on
the standard. | believe that the Courts have treated
each of those as sonmewhat separate in cases in certain

situations, noted that an action could be prudent and
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yet deened unreasonable in a particular case under the

facts of those cases.

So | think that there's a reason that just
-- or rather just and reasonable are al so separate, but
al so prudent and reasonabl e are sonetines separate
substandards that are reviewed by the Comm ssion. W
can brief that. | just wanted to state that for the
record and we'l|l defer any other comment until the case
begi ns on Monday. Thanks.

JUDGE CLARK: Thank you, M. Coffrman. Are
there any questions for M. Coffman? For AARP? | have
one. Listening to what you said, we heard previously
sonebody said that they're the sanme or simlar or
related. And what you're saying is, giving a literal
reading of the statute, it's both, reasonabl e and
prudent, and it nust be -- both of those as individual
standards; is that correct?

MR. COFFMAN: Sonetines they're nentioned
together and sonetinmes they' re not, but | don't think
that they're collapsable. | think they can nean
different things in certain situations.

JUDGE CLARK: GCkay. Thank you AARP. Any
m ni opening from M dwest Energy Consuners G oup, or
MECG?

MR, OPITZ: No mni opening for this issue,
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Your Honor.

JUDGE CLARK: Thank you MECG. Any mn
openi ng from Renew M ssouri ?

MR. LI NHARES:. Thank you, Judge. | wll
reserve our opening and reflect our positions in this
case for Monday. Thank you.

JUDGE CLARK: Thank you Renew M ssouri. Any
m ni opening fromthe O fice of the Public Counsel ?

OPENI NG STATEMENT

MR, WLLIAMS: Oiginally, | did not plan to
give a mni opening at this point, but after |istening
to Ameren Mssouri, | think it's appropriate to do so.
The first thing | want to point out is that the EPA has
started enforcenent initiative wwth things |ike the
Prevention of Significant Deterioration in air quality
back in 1999, which you may note is towards the end of
the dinton presidency. And then GW Bush becane
President in 2001 and |I'm expecting the record wll
reflect that the enforcenent activity slacked off a bit.

And in 2005, the EPA actually set out a
proposed rul e, ny understandi ng, that would conformto
what the M ssouri Departnent of Natural Resources' State
| mpl enmentation Plan has in terns of neasuring em ssions,
actual em ssions for an hour, and then using --

hi storical and then using that as the standard by which
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you woul d neasure what woul d happen afterwards.

Much of what M. Nash rel ated about the
M ssouri State |Inplenentation Plan was, as you said,
MOR' s interpretation and certainly Aneren M ssouri's
interpretation, but it was not the |law, as Judge Si ppel
found it was not.

It is a plain reading of that regulation in
a certain fashion that | think, given in [ight of the
enforcenent activities of the EPA it was in the history
of the industry, the utility industry trying to mnimze
the inpacts of EPA actions and effects of their
regul ations and the Clean Air Act. And that goes back
to when the Clean Air Act was first put into | aw back in
the late ' 70s.

And the federal interpretations are done
wth effect -- to the intent of the effect, not just the
literal I[anguage of the law or the regulation. | think
it's kind of a forced reading, so to speak, but it's not
unt enabl e, whol |y unt enabl e.

Qur position is that basically Aneren
M ssouri shoul d have gone to the EPA enforcenent
di vision and asked for an applicability determ nation,
whi ch woul d be legally binding on the EPA afterward is
ny under st andi ng.

So that if the EPA says, no, the M ssouri
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SI P doesn't get you out by the way you're reading it,

the utility would have known that. It still would have
had a choi ce about whether it wanted to conply with the
EPA's determnation or if it would have decided to go
forward basically in the 2005 tinefrane.

Well, by the tinme we got to 2005, Aneren
M ssouri knew that Rush Island was having a | ot of
pl uggage issues and was requiring a |ot of outages in
order to clear those and that's when it made the
decision to replace a nunber of conponents to address
t hose pl uggage i ssues.

G ven that know edge and the -- | don't
think it's pure coincidence that the EPA enforcenent
action against Aneren M ssouri at Rush Island did not
start until the Cbama Admi nistration, after 2009.

But given the history, it's our position
that Anmeren M ssouri was not prudent in its actions
about its decisions going forward.

And it really had two or three options at
the tinme. It could have shut down Rush Island. It
coul d have kept operating it with what the EPA woul d
accept as routine maintenance and repair. O it could
have gone ahead and made the upgrades it did, plus added
the em ssions requirenents that it did not do, that

Judge Si ppel ended up deciding it was required to seek
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permts for.

As to the prudency issues, the statute gives
an alternative to traditional ratenmaking approaches for
potential cost recovery of Aneren M ssouri's investnent
in Rush Island and its cost associated with retiring and
shutting down the plant.

Prudence is a gateway to getting
securitization. Wen prudence has been evaluated in the
context of a rate case, the reason for requiring harmis
because it was a neani ngl ess determ nati on ot herw se.

In other words, if the Comm ssion found it was
| nprudency, but no harm there was no relief, so there's
no point in determ ning prudency to begin wth.

So we believe it's a gateway. Harmis not
necessarily a conponent of it. However, it's our
position that Anmeren M ssouri shouldn't be recovering
t hrough securitization -- if it's given any nore than it
woul d have in a rate case, it should not be nore costly
to custoners. So the traditional prudency anal ysis does
apply for purposes of what amobunts of energy transition
costs should be securitized.

" mworking off the fly here, but | think
that covers the points | wanted to get across in
response to what | heard in the other openings and |

reserve the opportunity to expand nore when this issue
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I s taken up agai n Monday, or whenever it is. And |'m

happy to try to answer any questions.

JUDGE CLARK: Are there any Comm ssion
gquestions for this attorney at this tine?

CHAIR HAHN: Yes. Thank you, Judge. Good
norning, M. WIIians.

MR, WLLIAMS: (Good norning, Chair Hahn.

CHAIR HAHN: 1'mgoing to al so ask you the
same question that | asked Staff Counsel Mers. Staff
Counsel Mers nentioned that she did not believe we
had -- the Comm ssion had to nake a determ nation on
i ssue 3(A), on prudency determ nations on whether to
obtain the permts. | think | heard you say you think
t hat the Comm ssion does have to make that determ nation
because it goes to the anmount that could be securitized.
Is that your position, or is it sonething else?

MR WLLIAMS: That, in fact, is ny
position. The Conm ssion | think could consider it in
t he context of even potentially whether it is
appropriate for Areren Mssouri to be shutting down Rush
Island in the future.

And the rationale behind that is if Amreren
M ssouri was inprudent in the past and shoul d have put
on scrubbers then, then we view that it is unlikely that

it would be appropriate for it to be shutting the plant
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with scrubbers down now. But |I'mnot sure -- we're not

sure there's going to be enough evidence in the record
to make that prudency determ nati on.

CHAIR HAHN: That is hel pful. Thank you so

much.

MR WLLIAVS: You're wel cone.

JUDGE CLARK: Are there any other Comm ssion
questions for this attorney? | hear none. Can you

clarify that for nme, when you say you're not sure
there's enough evidence in the record? |'m not
following you. Does this get back to the harm
determination or is this sonething el se?

MR. WLLIAVS: What | was getting at is
determ ni ng what avenue woul d have been prudent for the
utility to have taken back in the 2007 -- well,
actually, it's the 2000's tinefrane.

| nmean, the original go-ahead, | think, was
2005, but they had known they were havi ng pl uggage
| ssues at Rush Island |ong before then. It goes back to
t he ' 90s, whenever they switched from high sul fur coal
to the low sulfur, dirtier, Powder R ver Basin coal.

But the issue is, you have to determ ne the
prudency of which route to go and, let's say, nmake a
determnation -- | don't know that you can decide which

one was the appropriate route in terns of shutting down
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Rush Island then, running it for a bit longer until it

becane so uneconom c that you just shut down the plant,
or if you would nmake the upgrades they did make, plus
add scrubbers, or go the route that Aneren M ssour
chose to go.

| don't know that the record is going to be
sufficient to decide which of those was prudent or
| nprudent. And those -- dependi ng on which one was the
-- which avenues were not inprudent would lead to
different circunstances in the present.

Because if the appropriate thing to have
done back in the early 2000's was to have added
scrubbers as well as do the upgrades that Ameren
M ssouri did put in place, that's a nuch different plant
in 2024 than the plant we have now because the scrubbers
woul d al ready be there, and of course you would have
avoi ded all the federal litigation as well. But |I'm not
sure there's going to be enough evidence in this record
for the Comm ssion to nake that determ nation.

JUDGE CLARK: G ven that the District Court
Is still determining renedies, is it even appropriate
for the Conm ssion to make a di sall owance that m ght be

consi dered punitive in nature?

MR WLLIAMS: | don't see any issue with
it. The renedies is for failure to -- ny understandi ng
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of the remedies at the federal court are failure to

conply with the EPA regul ations, federal |aw, EPA
requirenment.

JUDGE CLARK:  Now, | heard it tossed around
before in one of the openings that -- the term $34
mllion. |Is that the value of this issue to OPC?

MR WLLIAMS: That is a quantification we
put out there through a w tness.

JUDGE CLARK: And OPC doesn't believe
granting that disallowance would step into the bounds of
the federal court in their renedy determ nation?

MR WLLIAVS: | believe they're
i ndependent. And let ne elaborate a bit. The federal
court's looking at a renedy for the harmthat was caused
by the em ssions fromthe plant in the past. What the
Commi ssion is looking at is what is their recovery for
the utility after the plant's no | onger being used to
provi de service to custoners.

JUDGE CLARK: Does OPC have an opinion as to
whether it was prudent to retire the plant in 2021 or to
make that decision in 20217

MR WLLIAMS: Not at this tine.

JUDGE CLARK: It doesn't have an opinion; is
that correct?

MR, WLLIAMS: You saw our position

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179




© 00 N oo o b~ w N Pk

N N N N NN P PR R R R PP,
g A W N P O © W ~N O O » W N P O

Evidentiary Hearing April 12, 2024

Page 62
statenments. We think we need to |l ook at all the
evi dence before we can opine on that.
JUDCGE CLARK: (Ckay. Just asking. All
right. Thank you, M. WIIians.
MR WLLIAVS: Thank you.
JUDCE CLARK: That is all | have down for

m ni openings for parties that are here. Are there any
parties that | have mssed that wanted to make a mn
opening on this issue? | hear none. It is 10:38. It
was ny intention to take a break around 10: 30 for about
10 mnutes to give everybody a chance to use the

bat hroom or whatever else during a 10 m nute break.

s 10 mnutes going to be sufficient for
everybody? | don't hear any objections. It is 10:38.
|"mgoing to treat that as 10:40. Wy don't we cone
back at 10:50. W will go off the record now and recess
for roughly 10 or 11 m nutes.

(Break.)

JUDCGE CLARK: W are back froma short
recess. At this tinme, Aneren, if you' d like to go ahead
and call Wtness Hol nst ead.

MR. LONG Thank you, Your Honor. And
M. Holnstead is right here in the conference roomwth
me and we'll just change places and then he can be sworn

in for his testinony.
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JUDGE CLARK: M. Hol nstead, good norning.

Wul d you raise your right hand to be sworn, please? Do
you solemly swear or affirmthat the testinony you are
about to give at this evidentiary hearing is the truth?
THE WTNESS: Yes, | do.
JUDGE CLARK: Thank you, Ameren. Go ahead.
JEFFREY HOLMSTEAD,
being first duly sworn, produced and exam ned,
testified as foll ows:
DI RECT EXAM NATI ON BY MR LONG
Q Can you please state your nanme for the record?
A. Jeffrey R Hol nstead.
Q And are you the sane Jeffrey R Hol nstead who
prepared for filing in this docket both direct and

surrebuttal testinony --

A Yes.

Q ~-- marked for identification as Exhibits 10 and
117

A | didn't, I am

Q And do you have any corrections to either Exhibit
10 or 11 in your testinony?

A.  No.

Q And if | posed the sane questions to you today,
woul d your answers be the sane as reflected in your

direct and surrebuttal testinony?
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A, Yes.

Q Are those answers true and correct to the best
of your know edge and belief?
A.  Yes.

MR. LONG Your Honor, at this time, Ameren
M ssouri woul d nove Exhibits 10 and 11 into the record.

JUDGE CLARK: Are there any objections to
admtting the testinony of Jeffrey Hol nstead, Exhibit
10, his direct testinony, and Exhibit 11, his
surrebuttal testinony on to the hearing record? | hear
no objections. Exhibit 10, the direct testinony, and
Exhibit 11, the surrebuttal testinony of Jeffrey
Hol nstead will be admtted on to the hearing record.
And you may continue your direct exam nation, M. Long.

MR. LONG  Your Honor, at this tinme, Aneren
M ssouri tenders M. Hol nstead for cross.

JUDGE CLARK: Thank you, M. Long. Because
this is an Aneren wi tness and goi ng by the order of
cross exam nation submtted by the parties, are there
any questions for this witness by Renew M ssouri ?

MR. LI NHARES: No questions. Thank you,
Your Honor.

JUDGE CLARK: Thank you, M. Linhares. Are
t here any questions from MECG?

MR. OPITZ: No questions, Your Honor.
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JUDGE CLARK: Thank you. Any questions

from-- not the Sierra Cub. They've been excused. Any
guestions fromMEC? Do they have an attorney here yet?
Any questions from AARP?
MR. COFFMAN:  No questions, Your Honor.
JUDGE CLARK: Thank you, M. Coffman. Any
guestions from Consuner Council?
MR. COFFMAN. No questi ons.
JUDGE CLARK: Thank you, M. Coffman. Any
cross exam nation fromthe Comm ssion Staff?
M5. MERS: No, thank you.
JUDGE CLARK: Any cross exam nation fromthe
O fice of the Public Counsel.
MR WLLIAVS: Thank you. | do have sone
guesti ons.
CROSS EXAM NATI ON BY MR W LLI AMS:
Q Good norning, M. Holnstead. How are you?
A, I'mfine, thanks.
Q Isn't it true that the EPA s division of
enf orcenent ranped up enforcenent activities against
utility em ssions on or about 1999?
A. Yes, that is -- that is correct.
Q And in your direct testinony you tal k about --
in the early part of it, you talk about what the | aw

is in Mssouri under the M ssouri Standard

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing April 12, 2024

| npl ementation Plan as set out in the DNR
regul ati ons; do you not?

A. Yes. Yes, | do.

Q And that starts on Page 117

A. | don't recall, but that sounds about right.

Q And in your testinony there you stated as if
that is or was the law Was it, in fact, the | aw
back in the early 2000s?

A. So as | think you' ve said in your opening
statenent, what | provided there is the plain
reading of the Mssouri regulations. And the
reading that | provided, | acknow edged that nany
years after the fact, in 2017, the District Court

Judge had a different interpretation.

interpretation that | layout there, as you say the

plain reading of the interpretation, is what NMDNR

the state, all the industry.

In fact, it's been interesting to ne that no
one in this case has provided any evidence that
anyone had a different reading of the regul ations
before 2017, or | guess whenever the enforcenent
action started. But certainly in the 2005 to

2010 --

But certainly at the tine of the projects, the

believed the regulation said, it's what everybody in

Page 66
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MR, WLLIAMS: Judge, | think he's already

answered the question and he's just going on now.

A No, I'msorry. I'mfinished. [|'mjust trying
to make sure | give you a conpl ete answer.

Q Thank you. | appreciate that. But you agree
t hat what Judge Stippel said the law was i s what the
| aw was?

A Yes.

Q And aren't judicial interpretations of the | aw
bi ndi ng on this Conm ssi on.

A I'mnot quite sure what you nean by that. |
don't think this Conm ssion has any jurisdiction to
decl are what the Cean Air Act requires. M
understanding the issue before this Comm ssion is
whet her the decisions that Areren nade were
reasonabl e based on what it knew or could have known
at the tinme. | don't understand why this Conm ssion
woul d make any deci sions about what the Cean Ar
Act requires.

Q Wll, Anmeren Mssouri is asking this
Comm ssion to, | believe, determne that its
under standi ng of the Mssouri SIP and the Cean Ar
Act requirenments was reasonable at the tine it held
t hat understandi ng back in 2005, correct?

A. M/ understanding is the issue whether Aneren
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had a reasonabl e basis for believing that it did not

need to get MSR permts. So | guess in ny view what
the Court said in 2017 couldn't have been known or
knowabl e. So what Ameren had to do was base its
deci si ons on what was known at the tinme. And the
reading that |'ve given, as you say the plain
reading of the statute, is what they knew or could
have known.

Q Is there anything faulty in Judge Stippel's
anal ysis of the | aw.

AL No -- the thing that | -- so the answer is no.
He's declared what the lawis. The Crcuit Court
did overrule a big chunk of the renedy that he had
ordered, but in terns of whether Aneren was required
to get permts, no, what he said in 2017 is the | aw.

Q And it was 2005, right?

A.  Nobody knew that in 2005.

Q Well, when he said that Aneren M ssouri shoul d
have gotten a permt in 2005, wasn't he declaring
what the |aw was in 20057

A.  Yes, but --

MADAM REPORTER: | didn't get your
gquestion, M. WIIlians, because you guys were
tal ki ng over each other a bit.

MR WLLIAVMS: Sorry about that.
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Q \VWhat | asked him wasn't Judge Sti ppel

declaring the law as it was in 2005 in his opinions
in the Anreren M ssouri Clean Air Act litigation
that's dealing with Rush |Island?

A. Yes. Yes. That's what he decided in 2017,
but that was not knowabl e by anyone at the tine.

Q And haven't utilities such as Areren M ssouri
consistently brought litigation with regard to
em ssions requirenents since the Clean Air Act first
becanme | aw?

A.  You know, there's -- there's been hundreds of
EPA regul atory actions and other actions. Certainly
sone of those have been chall enged by the utility
I ndustry. Like every other regulated industry, they
have a right to challenge if they think EPA is
out si de of the bounds of the |aw.

Q Don't they have decades of history of doing
that? 1'1l point out the Uility Air Regul atory
G oup, for instance.

A. Yes. Certainly.

Q And the litigation they were bringing was for
nore expansive interpretations of the |aw and
regul ati ons than the EPA, correct?

A. No. | nean, each case is sort of different.

In sonme cases they may have held a nore expansive
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view and others -- you know, it -- so | think every

case they brought, nmany of which they prevailed
upon, they challenged EPA -- sone action that EPA
has taken as either being unreasonable -- |I'msorry,
ei ther being arbitrary and preci ous or outside the
bounds of the |aw

Q Have you ever represented anyone ot her than

utilities in the federal governnent on Clean Air Act

matters?
A. Sure. Sure. |'ve done -- over the course of
my career, |'ve represented conpani es and trade

associ ations and nonprofit groups in a nunber of
cases.

Q \What conpensation are you receiving for your
time and work for Ameren M ssouri in this case?

A | believe it's in ny direct testinony. It's
my standard hourly rate with sort of a discount. So
| don't recall what the nunmber is, but | know that
that's -- | know that that's in ny direct testinony.

Q Do you know how nuch you've billed to this
poi nt ?

A. | do not.

Q Not even ball park?

A.  You know -- so, no, | truly don't. | haven't

paid attention. Again, that's certainly sonething
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that's knowable. |It's a significant anmount, there's
no question about it. |'ve spent a |ot of
time making sure that | -- | do ny best to explain

these issues in a way that everyone can under st and.
So there's no doubt it's a significant anount.

Q Does the EPA have jurisdiction to enforce
provisions of the Clean Air Act and its regul ations
regardl ess of what position the state may have taken
on conpliance with the act or those rul es?

A Yes. | will say it's unusual -- | will say
it's very unusual, but occasionally you have a case
like this one where EPA disagrees with the state's
interpretation of the state's own | aw and the EPA
does have the authority under the Clean Air Act.

Q Didn't that happen in the WEPCo case, WEPCo?

A. No. Actually, in that case the state agency
said it didn't know whet her NSR applied and asked

EPA to opine on the issue. It was not -- it was not
a case -- in that case the petitioner was the power
conpany. It was not the state.

Q On Pages 8 to 10 of your direct testinony, you
tal k about a potential to potential test.

A. Correct.

Q \What is the potential to potential test?

A.  So, you know, it sounds kind of deceptively
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sinple. The question is whether there is a physical

change at a plant that will cause an increase in

em ssions, but figuring out exactly what that neans.
Does that nean, you know, in the prior day conpared
to, you know, the day before, the day after, the
week before, the week after.

And the easiest way to do that em ssions
i ncrease test is what would be called the potenti al
to potential test. You basically say if the unit is
running at its maxi num capacity, what would the
em ssions be -- those are the potential em ssions --
and you can conpare that before and after a physi cal
change.

And the ideais, if you' re not changing the
unit in a way that will increase its capacity to
emt, then it doesn't cause an em ssSions increase.
That's basically the potential to potential test.

Q D d the EPA ever adopt that potential to
potential test?

AL Soin arelated program-- the Cean Ar Act
is very conplicated. There's the NSR program
There's anot her program called the NSPS program and
it -- it has the sane definition of nodification.

It says a physical change or change in the nethod of

operation that results in an em ssions increase.
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So that sane -- that exact sane | anguage is

used in both the NSR program and the NSPS program
In the NSPS program it's a potential to potenti al
test. And that's the test that under the plain
readi ng of the Mssouri SIP would have been sort of
the initial question to ask.
JUDGE CLARK: M. Holnstead, | feel like
M. WIIlians asked you a question there and you said
this is where it also is at the EPA but | don't feel it
answered the question. Wuld you ask your question
again, M. WIlIlians?
MR, WLLIAMS: Sure.

Q D d EPA ever adopt the potential to potenti al
test you just described?

A Well, ny answer is, yes, they did in the NSPS
program But if your question is, did they ever
adopt that in the NSR program they did not.

Q Well, you' ve anticipated ny next question
gi ven your response to the prior one. Did it ever
consi der adopting it for the NSR progranf

A. Yes, it did. | don't renenber the year, but
at one point they did -- they did propose that and
that rule was never -- was never finalized. | wll
say that issue has been around for a long tine and

there were sone courts who held that that was
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legally required, to use the sane -- the sane -- the

NSPS program created the NSR program and si nce they
had used the potential to potential test in the NSPS
program there was a |ot of litigation over whether
EPA coul d have a different em ssions increase test
in the different prograns. And ultimately the
Suprene Court decided that they could.

Q Well, is the, | think, proposed rule that you
referenced, mght it have been Prevention of New
Source Deterioration, Nonattai nnent New Source
Revi ew, and New Source Performance Standards:

Em ssions test for electric generating units that
was published at 70 Federal Register 61081 on
Cct ober 20th of 20057

A. That sounds right, yes.

Q That woul d have been shortly after you |left
the EPA, correct?

A. Correct.

Q D d you have any invol venent in the
devel opnent of that proposed rul e?

A. | was certainly involved in conversations
about -- about that issue. | was in conversations
about a nunber of things related to NSR, but |
didn't really have a hand -- so certainly | was

aware of that issue and the interest in proposing
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that rule, but | was not really involved in the
devel opnent of it.

Q Was the electric utility industry interested
I n that proposed rule?

A I'msorry, | didn't catch the question.

Q Was the electric utility industry interested
in that proposed rul e?

A. Oh, of course they were, yes. Yeah.

Q \Were they pushing for it?

A. Yes, |I'msure they were. The potential to
potential test is a nmuch nore objective test to
apply than what we currently have.

Q Turning to Page 32 to 33 of your direct
testinony, there's a bullet point there that
i ncl udes how other utilities were interpreting the
NSR regul ations. In fact, Aneren received a
detai |l ed nmenorandum from UARG show ng that other
power conpani es had collectively nade nore than 100
conponent repl acenents the sanme as or simlar to the
conponent replacenent in the Rush Island projects -
and that no one had sought an NSR permt for any of
these projects. And you said see Schedul e SCW D6.

Do you recall that?

A. | don't have that schedule in front of ne, but
| certainly recall that -- | certainly recall naking
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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that point in ny testinony.
Q Can you get that schedule in front of you?
MR. LONG  Wich one?
MR. WLLIAMS: SCWD6. | think it's Steve

VWhitworth's direct.

A. D67

Q Yes.

A. Okay. Yes. Actually, | do have that right
her e.

Q That is a confidential schedule according to
Ameren M ssouri, correct?

A. Correct. That's what it's marked.

Q W probably need to go in canera for his
response, but not for the question. Wuld you
identify the projects on Schedule SCWD6 that you
say conprised nore than 100 conponent repl acenents
were the sane as or simlar to the conponent
repl acenents in the Rush Island projects?

A So what | will say is this lists 21 conpanies

JUDGE CLARK: M. Hol nst ead?

THE W TNESS: Yes.

JUDGE CLARK: Are we in any danger here to
going into confidential informtion?

THE W TNESS: | don't think so. | don't
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think so. If it approaches anything like that, | wll
certainly -- it'll depend on the question, but if he's

asking just sort of generally about these issues, |
don't think we need to treat it as confidential.

Q (By M. WIllianms) Well, I'"masking for the
specific projects in that schedul e that you are
identifying as being simlar -- the sane as or
simlar to the conponent replacenents in the Rush
| sl and projects. And we're tal king about the 2007
and 2010 projects.

A.  So everyone of these cases, everyone of these
pl ants invol ves the replacenent of major conponents.
That's what all of these -- this is what all --
that's what this is designed to do. So | don't --
there's heater replacenents. There's econom zer
repl acenents. There's boiler tube replacenents.
There's preheater replacenents.

| don't -- so | don't have listed here
preci sely what the conponents were, but every one of
t hese involved the replacenent of mmjor conponents.
And there are -- there are 21 conpanies. | wll
note that the federal governnent's own utility, the
Tennessee Valley Authority, had nine plants where
t hey had repl aced maj or conponents w thout getting a

permt. Altogether there's over 100 on this |ist.
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Q Well, on Page 56 of your direct testinony, you

testified that the District Court did not find that
Amreren M ssouri did not have a reasonable basis for
believing that the Rush Island projects were the
type projects routinely done in the industry. |Is
that not correct?

A. No, what | said was correct.

Q WwWll, have I -- is what | said a correct
statenent of what you said?

AL I'msorry, you'll have to -- you'll have to
read it to nme again.

Q Sure. On Page 56 of your direct testinony,
you testified that the District Court did not find
that Ameren M ssouri did not have a reasonabl e basis
for believing that the Rush Island projects were the
type of projects routinely done in the industry.

A. That statenent is absolutely correct.

Q Are you famliar with the courts --

JUDGE CLARK: Madam Court Reporter, would
you read the question?

MADAM REPORTER: Sure. It says: On Page
56 of your direct testinony, you testified that the
District Court did not find that Ameren M ssouri did
not have a reasonabl e basis for believing that the

Rush Island projects were the type of projects
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routinely done in the industry.

Answer: That statenent is absolutely
correct.

JUDGE CLARK: Thank you. Go ahead, M.
WIIlians.

Q (By M. WIllianms) M. Hol nstead, you're
famliar wth Judge Sippel's 2017 liability opinion
that is referenced as Aneren 3 in the Eighth Grcuit
opi ni on on appeal ?

A Yes, I'mfamliar with those deci sions.

Q Are you famliar wth the findings of fact
t hat appear on -- well, let nme get the finding of
fact nunbers instead -- findings of fact 174, 175
and 176 in that opinion?

A. Not off the top of ny head. | don't know if
that's sonething you could show on the screen, or
could try to find it here.

Q I'mnot sure which will be quicker because
they are rather lengthy if I try toread it. |
don't know about screen sharing.

A. Let ne see if | can --

JUDGE CLARK: M. WIllianms, what findings of
fact?
MR WLLIAMS: 174, 175 and 176.
A. Ckay. 170 -- okay, |'ve got it.
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Q Didn't the Court make sone specific findings
wWth regard to the projects and how typi cal they
were in the -- the Areren M ssouri projects in 2007

and 2010 and how frequent they were in the industry?
A. So what he found -- | think -- he actually

makes a finding here at 174 that projects such as

t he econom zer, reheater, air preheater and | ower

sl ope replacenents are not perfornmed frequently

during the life of a particular plant.

So it is true that if you look at a particul ar
unit, that unit doesn't replace themvery often. A
particular unit will only replace those, you know,
every 20 years or sonething like that. Wthin the
I ndustry there are hundreds of those replacenents
t hat have been done. And that's the point that |'m
maki ng. And, actually, | do renenber this finding
of fact nunber 16 -- I'msorry, 170 -- I'msorry,
this is 175.

He says the expert was not able to identify
any coal fired unit in the electric utility industry
that has replaced the econom zer, the reheater, the
| ower slope and the air preheater together.

So what he says there is, well, utilities may
have repl aced these conponents nmany tines, but that

particul ar conbination that the -- that the expert,
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you know, couldn't identify one that replaced those

exact things all together at the sane tine.

But he doesn't -- he doesn't refute the fact
or disagree wth the fact that these types of --
these types of projects were done routinely nore
than 100 tinmes throughout the industry. And that's
the point that | nmake in ny direct testinony.
There's nothing in this finding of fact that refutes
t hat .

Q So you're drawing a distinction between, |
guess, the subparts of the projects as opposed to
the entirety of the projects that Aneren did in 2007
and 20107

A. Yes. But certainly other utilities had done
col l ections of projects at the sane tine. They may
not have done the exact sane conbi nation as what
Ameren did. But it's not just that they repl aced
one at atinme. Uilities frequently replace nore
than one at a tinme when they're in an outage because
that's an effective way to do it.

Q Well, let me just read finding 175. Even
| ooki ng exclusively to how common work is perforned
across the utility industry, M. Golden was able to
identify few, if any, projects that rival the 2007

and 2010 maj or boiler outages at other Aneren plants
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or elsewhere in the utility industry. M. Golden

has worked on 14 NSR cases since 2000 on behal f of
electric utilities. Then there's a cite to his
t esti nony.

During that tinme he has collected a |ist of
18, 300 projects undertaken at coal fired power
pl ants that he says are both capital projects that
cost nore than $100,000. Again, there's a cite to
his testinony.

However, M. CGolden was not able to identify
any coal fired unit in the electric utility industry
t hat has replaced the econom zer, the reheater, the
| oner slopes, and the air preheater together. And
then there's a reference to soneone's deposition,
B-A-S-E-L, (Unable to recall any other outage at
Ameren when all conponents were replaced. Have |
accurately read finding 175?

A. Yeah. | think that's what | was just
explaining. So the point is -- and | don't -- in
terms of conpanies that had done those specific
projects all together, M. CGolden was not able to
identify those. Again, | don't think anybody
di sputes that hundreds of these projects have been
done t hroughout the industry and no one has ever

sought an NSR permt for them for these conponent
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repl acenents, even when they're doing several at a

tine.

Now, | think the point that you're nmaking is,
he did say that he didn't find that nany where
during one outage they had replaced -- you know,

t hey had replaced, you know, an equal nunber of
conponents, but there's certainly exanples of those.

There's a couple even in Mssouri where the
state | ooked at a big project -- and there was one
that M. Wiitworth nentions in his testinony where
the state specifically found that even though they
were spending $70 mllion to replace a bunch of
conponents in one outage, that they didn't need an
NSR perm t.

Q Wll, let ne read his finding 176. Simlarly,
even for the relatively few air preheater
repl acenents that M. Golden did identify (35 out of
approximately 1,200 coal fired generating units
operating in 2007), M. Golden was unable to testify
that all were conplete replacenents or were
conparable to those at Rush Island.

Have | read that correctly?

A.  Yes. Yes, you have. So there were 35 other
units where the preheaters -- the air duct and

preheater replacenents were done.
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MR WLLIAMS: Judge, | ask --
JUDGE CLARK: Yes, M. WIIians.
MR WLLIAVMS: | ask that that part of his

answer be stricken. He answered the question when he
said | read it correctly and he's just repeating what |
sai d, essentially.
JUDGE CLARK: |'Il grant that. You can go
ahead and stri ke the portion.
Q So on Schedul e SEW D6, how many of those
i nvol ve air preheater replacenents?
A. | don't know. | don't know.
Q D d you create Schedul e SEW D67
A No, | think it was included in M. Wiitworth's
testinony to denonstrate that they were aware -- so
this was, | think, dated 2007 and | think he was
using it to denonstrate that Aneren was aware that
hundreds of these sim |l ar conponent projects had
been -- had been undertaken wi thout permts. |
didn't create it. It was a docunent from UARG
which is what we call the Uility Alr Regul atory
Goup. So it was a confidential nmenmo from UARG to
t he UARG nenber conpani es.
Q Go to Page 61 of your direct testinony. There
you state -- and |'mquoting right here -- "I have

had the chance to revi ew nunerous docunents rel at ed
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to Areren M ssouri's environnental conpliance
pl anni ng process.” |Is that correct?

A. That's correct.

Q VWhat are those nunerous docunents?

A. | have a binder here that -- | think if you
| ook at the schedules to M. Wihitworth's direct
testinmony, there's hundreds of pages of docunents
that were provided to Aneren that ESD reviewed to

under st and exactly what was going on with the NSR

You know, there are scorecards show ng, by and

pages wort h.

you' re sayi ng?
A Yes.
Q W was the president of that EPA s

enforcenent activities?

who' s the president affect EPA s enforcenent

regul ati ons, what was going on with all these cases.

| arge, in the EPA NSR enforcenent cases, the Agency
was |l osing nore than it was wnning. So there's --

I f you | ook at those schedul es, there's hundreds of

Q So you're referring to the schedules that are

attached to M. Wiitworth's testinony? |Is that what

A. I'msorry, ask again.
Q Wwell, let melimt it in tinme, because | did
not do that. In the 2000 to 2015 tinefrane, does

Page 85
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activities? And let ne limt it to New Source

Revi ew enf or cenents.

A. Yes. Yeah. | nean, that initiative went on
during all admnistrations, but there was a tine in
2006, maybe, or 2005, shortly after | left, where
EPA announced that it would not bring enforcenent
cases unl ess soneone had an em ssions increase based
on the potential to potential test that | talked
about. So there was a tinme -- so the answer is,
yes, it has varied a little bit fromadm nistration
to adm nistration

Q Was that change that you' re tal king about in
2005 at or about the tinme that EPA put out its
proposed rule to change to the potential to
potential test for New Source Revi ew?

A.  Yes. Yes.

Q D d EPA s enforcenent activities vary
dependi ng on who was president?

A So | think I've answered that. So at least in
that type period, during the George W Bush
Adm ni stration, they only brought new cases where
there was an increase based on the potential to
potential test. So that was -- that was uni que |
think to that adm ni stration

Q Wien did George W Bush becone president?
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A. George W Bush becane president in 2001 and he

remai ned president until President Cbama took office
in 2009.

Q Did EPA s enforcenent activities for New
Source Revi ew change earlier than the 2005 tinmefrane
you' ve i ndi cat ed?

A. | don't think so. | nean, certainly when |
was at EPA, there continued to be NSR enforcenent
cases.

Q \Were there new ones?

A. |'msure there were at |east a couple of new
ones. | only renenber one in particular, but I was
not really involved in the enforcenent activities.
| was just generally kind of aware of what was goi ng
on.

Q Are you famliar with applicability
determ nations? Well, let's limt it to the EPA

A. Yes, | am Applicability determ nations,
that's quite a nout hful.

Q GCkay. What is the inpact of an applicability
determ nati on?

A It's the formal way by which a conpany can
seek kind of a ruling fromthe Agency on whether a
certain regulation applies to a certain project. So

that is sonmething that is occasionally --
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occasionally done. Yes, it's an applicability --

it's simlar to what the State of Mssouri calls no
action -- no permt required letters.

Q Are you famliar with private letter rulings
in the income tax field?

A Only -- well, I"maware they exist. [|'m not
sure | fully understand kind of their |egal inport,
but |'ve heard of them before.

Q Ckay. Wat is the effect on the EPA on an
applicability determ nation? For exanple, if it
says you don't have to get a New Source Review
permt or apply for one, is that binding on the EPA?

A.  You know, as a practical matter, it is. |
mean, | don't know legally if EPA |ater changed its
mnd, if they would be prevented from doi ng that.

But I'"msure that there's never been |ike an
enforcenent action, you know, based on a different
interpretation. So if your point is, is it binding?
As a practical matter, yes, it would be.

Q Well, let's goto the -- I'lIl pick one -- 2005
Ameren M ssouri project at Rush Island Unit 1.

Wuld it have been prudent for Ameren M ssouri to
seek an applicability determ nation fromthe EPA for
that project before it began that project?

A. No, it would not have been reasonable. And
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|'"'mnot aware of any utility that has ever sought an

applicability determ nation where it believed that
Its understandi ng of the |aw was so cl ear.

The other thing |I would say about that is,
because M ssouri has an EPA-approved program it's
actually MDNR that has -- that can do applicability
determ nations. So because it's a SIP approved
state, you would not go to EPA, you would go to
VDNR.

But agai n, you know, conpanies do projects,
even major projects fairly frequently. And what
they do is, they | ook at their understandi ng of the
| aw and the regul ati ons and the conversations
they've had with regulators and with others in the
I ndustry and they nake a decision. So it's highly,
hi ghly unusual for soneone to actually go to seek an
applicability determ nation.

Q Well, you answered it wouldn't be reasonabl e.
| asked whether it would be prudent. | think
there's a difference. Do you?

A I'm-- I"mnot sure. So -- | nean, the other
thing | can say is, to get such a determ nation can
sonetimes take a couple of years. | nean, | know
that for a fact. And so, you know, people don't

have tinme to do those. So, you know, if there are
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projects that needed doi ng, seeking an applicability

determ nation -- and | don't know how long -- |
suspect that MDNR noves nore quickly than that, but
EPA sonetinmes takes -- because sonetinmes they're
controversial within the Agency.

Q Well, didn't Areren M ssouri know they were
havi ng pl uggage i ssues at Rush Island Unit 1 |ong
bef ore 2005?

A. Based on ny recollection of the testinony of
M. Wiitworth, | think that's correct. | honestly

don't know, but | believe that's correct.

Q Well, you understand that Rush |sland was
originally designed in the 1970s to -- let's limt
it to Unit 1 -- to burn high sulfur coal, correct?

A. Correct.

Q And then in the 1990s, Aneren M ssouri started
burni ng Powder River Basin coal because it had a
| ower sul fur content in order to neet em ssions
requi renents? |Is that not correct?

A. Yes. | know many utilities did that. So that
doesn't surprise ne that that's why they did it.

Q And didn't they have a | ot nore pluggage
I ssues and maybe started having pluggage issues in
the 1990s after it started using Powder River Basin

coal at Unit 17
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A. So | honestly -- I"mnot disputing that. |
just don't know.
Q That's fine. | don't want you to say you know

sonet hing you don't know. Didn't Aneren M ssouri
put itself at risk without knowng for sure -- well,
let's put it this way. Doesn't a prudent utility
want to know what its risks are?

A. Sure. Sure. |I'msure that's the case.

Q Was not an applicability determ nation for the
pl anned outages -- let's limt it to Unit 1 -- for
the planned outage at Unit 1 in 2005, wouldn't it
have reduced Areren M ssouri's uncertainty about its
risk if it had sought an applicability determ nation
as to that outage and had sought it fromthe EPA?

A. So as | said before -- and | know | say this
innmy -- in ny surrebuttal -- | don't think Aneren
M ssouri thought there was a neani ngful risk. And
|"'m happy to tell you nore about why that was.

So if your point -- you know, if they thought
the risk was exceedingly low, would it have been
even | ower had they gone to MDNR And as | said
before, they wouldn't go to EPA, they would go to
MDONR.  Because MDNR, they have an approved EPA
program which neans that MDNR is the permtting
authority. They're the ones that inplenent the NSR
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program

So, yeah, they could have further reduced an

extrenely small risk by going to MDNR, but they
al ready knew what MDNR woul d say because there's --
you know, as we have in the record, there's a nunber
of permtting decisions nade by MDNR that say if you
undertake a project that doesn't increase potential
em ssions, you don't need a permt at all. W know
exactly what MDNR woul d have sai d.

Q The question is about EPA --

JUDGE CLARK: M. WIllianms, hold on a
second. It gets nuddy for the court reporter and it
gets nuddy for nme when the attorney and wi tness talk
over each other, so we're going to take a couple
steps back. And, M. Holnstead, if you would finish
answering your question and then M. WIlIlians you
can go ahead and --

THE WTNESS: | think I"'mfinished. |'m
sorry if 1've gone on too |ong.

JUDGE CLARK: o ahead, M. WIIians.

MR, WLLIAMS: Judge, would you pl ease
direct M. Holnstead to answer the question asked, which
was about seeking an EPA applicability determ nation,
not one fromthe M ssouri Departnent of Natural

Resour ces.
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JUDCGE CLARK: Ask the question again.

MR WLLIAMS: Could I have the court
reporter repeat the question?

MADAM REPORTER: WAs not an applicability
determ nation for the planned outages -- let's limt it
to Unit 1 -- for the planned outage at Unit 1 in 2005,
woul dn't it have reduced Aneren M ssouri's uncertainty
about its risk if it had sought an applicability
determ nation as to that outage and had sought it from
t he EPA?

A. So ny answer is, there's no exanple anywhere
of any utility going and seeking an applicability
determ nation for a project |like this from EPA when
the state permtting authority was the authorized
NSR perm tting authority.

So you're asking ne if it did sonething that
no other utility has ever done, would that further
reduce their risk? | guess the answer is yes, but
"' m not even sure the EPA would give an
applicability determ nation. They would say you
need to go talk to your permtting authority.

Q Are you aware in the Areren pre-liability
opinion there's a reference to -- hold on a
monent -- a nmenorandum from Don C ay, Acting EPA

Assi stant Adm nistrator, dated Septenber 9 of 1988?

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179




© 00 N oo o b~ w N Pk

N N NN NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Evidentiary Hearing April 12, 2024

. . Page 94
The reference is to 3-4 and it says DITE

Applicability Determ nation Detail ed Anal ysis.

A | amfamliar with the DTE applicability
determ nati on, yes.

Q There was one done in May of 2000 that was
requested by Detroit Edi son Conpany of EPA; is there
not ?

A.  Yeah, that was not for a conponent replacenent
project. It was nothing like this one. And I
think -- I"mnot even sure the state had an approved
program That involved sonething called a Dense
Pack that was a nore efficient turbine and there was
a question about whether -- they weren't just nmaking
a |like-kind repl acenent.

They were not replacing a conponent with a
functional ly equival ent conponent. They were
replacing a conponent with a newly designed
conponent called a Dense Pack that would increase
the efficiency of a plant. And because it was
changi ng the sort of physical design capacity, that
was a highly unusual situation. Again, | don't know
i f they went to EPA because the state didn't have a
del egated program |'mnot sure, but it was highly
unusual .

And as you may renenber, | think that
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applicability determ nation took a couple of years.

And when EPA cane back, it still didn't solve the
gquestion. It said, well, this isn't a routine
repl acenent because you're not -- you know, you're
not replacing sonething with a functionally

equi val ent conponent. You're replacing it with a
new and i nproved version that actually changes the
out put of the plant.

So it was very different fromthis. And as |
say, it took -- we can |l ook and see, but | think it
was close to a couple of years and they still didn't
-- they still didn't resolve the NSR question. They
only resolved the RM and R&R (phonetic on letters.)
Questi on.

Q Well, let nme read fromportions of it and see
if this refreshes your recollection at all.

A.  Ckay. Yes.

Q It's dated May 23rd of 2000. And it says:
| "' mrespondi ng to your request on behalf of the
Detroit Edison Conpany for an applicability
determ nati on regardi ng the proposed repl acenent and
reconfiguration of the high pressure section of two
steam turbines at the Conpany's Mnroe power plant,
referred to as the Dense Pack Project.

Specifically you requested that the United

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179




© 00 N oo o b~ w N Pk

N N N N NN P PR R R R PP,
g A W N P O © W ~N O O » W N P O

Evidentiary Hearing April 12, 2024

) ) Page 96
States Environnental Protection Agency, EPA,

det erm ne whet her the Dense Pack Project at the
Monroe Power Pl ant woul d be considered a nmmj or

nodi fication that would subject the project to

pol lution control requirements under the Prevention
of Significant Deterioration (PSD) program

We have revi ewed your original request, dated
June 8 of 1999 and the supplenental information you
subm tted on Decenber 10, 1999 and March 16t h of
2000. We provisionally conclude that the Dense Pack
Project would not be a mgjor nodification. |'l|
skip a line.

Al t hough the Dense Pack Project would
constitute a nonroutine physical change to the
facility that mght well result in a significant
increase in air pollution, Detroit Edison asserts
that em ssions will not, in fact, increase due to
the construction activity and EPA has no infornmation
to dispute that assertion.

Does that all sound correct?

MR LONG I|I'mgoing to object to his
guestion, Judge. | had a hard tine following it just
i stening and the docunent hasn't been nmade available to
M. Holnstead. | don't think it's fair to just read a

| arge portion of the docunment that he doesn't have and

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179




© 00 N oo o b~ w N Pk

N N N N NN P PR R R R PP,
g A W N P O © W ~N O O » W N P O

Evidentiary Hearing April 12, 2024

. . . Page 97
ask himif it's a correct statement.

MR. WLLIAMS: | can email the docunent to
the parties and the Comm ssion if that woul d help.
A. Can | just ask, who was the letter sent to?
Q Henry N ckel, Counsel for the Detroit Edison
Conmpany, Hunton & WIIi ans.
A. Ckay. | would actually like to read it. |
guess ny -- ny recollection was nostly correct. It
i nvol ved the Dense Pack and EPA found it was not a
routine replacenent and EPA said it had no
Information stating that it would cause an em ssions
I ncrease and woul d therefore not be a mgjor
nodi fication. So that's ny recollection.
JUDGE CLARK: | guess here's ny question.
W're getting into this. There's been an objection
that's nade and now | 've got a wtness that appears to
be answering the question. |[|'ve got -- the
attorney does not -- who objected does not seemto be
stopping his witness fromanswering question. So ny
question at this point is, M. Holnstead, are you
answering M. WIllians' question? O what are you doing
her e?
THE WTNESS: | guess |I'mnot answering
since there's been an objection.

JUDGE CLARK: Ckay. M. Long, if you were
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to receive a copy of that and have a few nonents to

peruse it, would that resolve your issues?

MR. LONG  Absol utely.

JUDGE CLARK: Ckay. Wy don't we that.

MR. WLLIAVS: Do you want me to send a copy

to you as well, Judge?

JUDGE CLARK: Yes. And | ambearing in

mnd, this is not an exhibit.

(O f the record.)

(Back on the record.)

JUDGE CLARK: M. Long, you've had an

opportunity to review the docunent, correct?

MR. LONG | have, yes. It's about a
30-page pdf. 1've scanned through it. It appears to be
conplete. | have no objection to the questioning on the
docunent .

JUDGE CLARK: Thank you, M. Long. Go on

wi th your question, M. WIIians.

Q

(By M. WIlians) M. Hol nstsead, have you had

an opportunity to review, oh,

the first six pages of

t he docunent ?

A. No, | haven't.
JUDGE CLARK: | kind of rushed this one.
Let's give M. Hol nstead another couple mnutes. |'m
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sorry, M. Long had an opportunity to review it, but

M. Hol nst ead has not.

A. Ckay. Having read this type of docunents
before, I went to the conclusion at the end, and so
| certainly understand what EPA's ultinmate
conclusion was. So | -- if |I need to | ook at other
parts -- or if you want ne to look at the first six
pages, |'m happy to |look at that, too.

Q Pl ease do.

A Al right. I'msorry, |I'mnot very good at
navigating with this.

JUDGE CLARK: And for ny reference,
M. WIllianms, the part you were reading earlier to

questi on hi mabout, what page was that on?

MR WLLIAVS: | believe it was all on Page
1.
A Al right. 1've scanned all that.
Q D d 1l accurately quote or --
A. | don't renenber exactly what you quoted, but
this is basically consistent with, | think, what |

had expl ai ned.

Q Well, this is an instance where the utility
sought an EPA determ nation as to whether or not it
was subject to PSD permt requirenents, correct?

A Correct.
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Q And the EPA said it was not, although it

concl uded that the project was not routine, correct?
A. So, again, this was not anything like the
conponent repl acenents that | was tal ki ng about.
You asked ne about the 100 or so projects that were
listed on that schedul e and those were all projects
where you were replacing a conponent with a
functionally equival ent conponent. This was about
sonething different fromthat. ||t fundanentally
changes the design of the facility.

So, you know, | still stand by ny assertion
that |'"'mnot aware of any utility that has asked for
an applicability determnation for replacing a
conmponent with a |ike-kind conponent. They didn't
-- they didn't conclude that this was not for a
maj or NSR, they said that it wasn't nonroutine and
as long as the conpany took actions to nake sure
that its post-change em ssions were not any higher
than its applicable baseline, then it could avoid
triggering NSR

But this is not like a -- this is not a
determ nation that the project doesn't trigger NSR
It says you can avoid NSR -- even though it's not
routine, you can avoid NSR if you maintain your

em ssi ons bel ow what they called the baseline. So |
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think I was renenbering it pretty well.

Q | agree, especially comng in cold. M point,
t hough, is that the utility sought EPA determ nation
before it engaged in the project to find out what
the EPA thought. Do you understand that?

A. So, yes. But it's not the sane kind of
project. As | said, this is the one exanple |I can
think of where a utility actually sought an
applicability determ nation. | don't know why they
went to the EPA instead of the state. It could be
that the state doesn't have an approved program
don't know that. But this is not a |ike-kind
repl acenent.

The Dense Pack was an upgrade and | think
that's why they -- that's why they went to the EPA
But you are correct, here's the one exanple | know
of where a utility sought an applicability
determ nation from EPA. And EPA said here is what
you need to do if you want to avoid NSR

MR WLLIAMS: 1'Il go ahead and offer the
docunent as an exhibit in the case.

JUDGE CLARK: Do you al ready have exhibits
nunbered, M. WIIlianms?

MR. WLLIAMS: | do not.

JUDGE CLARK:  WIIl this be your Exhibit 17

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N N N N NN P PR R R R PP,
g A W N P O © W ~N O O » W N P O

Evidentiary Hearing April 12, 2024

Page 102
MR, WLLIAMS: That woul d be 200, | believe.

You gave out nunbers. | think we start with 200. Staff
Is 100s. And Conpany is 1 to 99.

JUDGE CLARK: Ckay. Are there any
objections to admtting? And what do you want to call
this, M. WIllians? Exhibit 200, | guess.

MR WLLIAVS: It will be Exhibit 200. It's
aletter -- EPAletter to Detroit Edison.

JUDGE CLARK: Any objections to admtting
Publ i c Counsel Exhibit 200, the EPA letter to Detroit
Edi son, on to the hearing record?

MR. LONG No objection from Aneren
M ssouri .

JUDCGE CLARK: | hear no further objections.
Exhibit 200 will be admtted on to the hearing record.
Go on, M. WIIians.

MR, WLLIAMS: Thank you.

Q (By M. WIllianms) M. Hol nstead, do you know
where the Monroe Power Plant that's referenced in
this Exhibit 200 is | ocated?

A. Were the plant is located? | believe it --
if it's DTE, it's probably M chigan, but |I'm not
conpl etely sure of that.

Q Could it be sone other state than M chi gan?

A. | don't know where DTE has other plants. So
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the answer is, | don't know.

Q GCay. | think I"'mdown to ny |ast question.
On Page 19 of your surrebuttal testinony, you state
wi th enphasis that Aneren M ssouri had no way of
know ng that EPA disagreed with its interpretation.
And when you say interpretation, you're referring to
MDNR s | ongstanding interpretation of the "M ssouri
State Inplenentation Plan" until EPA initiated the
enf orcenent action?

A. Correct.

Q Is that correct?

A Yes.

Q Ddn't Areren Mssouri have a way of finding
out that EPA disagreed with MDNR s interpretation?

A. So | guess theoretically, but as you yourself
said, the plain neaning of the Mssouri SIP is
exactly what MDNR had been saying for years. And
when you are aware of the regul ati ons and how
they' ve been interpreted for nmany years by the
agency in charge of inplenenting them the idea that
you woul d then go to EPA and say, well, on the off
chance that you read this in a way that nobody el se
does, can you just assure ne that you won't do that,
| don't think any reasonable -- | don't think any

reasonabl e person would do that.
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Q Wasn't it EPA that was doing the enforcenent

actions?

A.  Yeah, but that didn't happen -- that didn't
happen until long after the project was taken. The
enforcenent action was initiated, |like, in 2016 and
the Conpany had to decide in 2005 to 2010 whether it
needed -- whether it needed permts.

Q Hadn't the EPA taken enforcenent actions |ong
bef ore then?

A. Not based on the Mssouri SIP, nothing Iike
this. M point in that sentence is, the regul ations
on their face are pretty clear. The NMDNR
interpretation of those regulations is |ongstanding
and the Conpany was conpletely reasonable to rely on
that and the idea that they would sonehow i ntuit
al nrost a decade | ater EPA's enforcenent office would
di sagree, nobody -- nobody would go to EPA based on
that kind of -- that kind of |ikelihood.

Anyway, nmaybe |I'm going on too |ong, but
you' re suggesting that they should have done
sonet hi ng that no reasonabl e conpany woul d have done
under the circunstances, given what they knew at the
tine.

Q That's your opinion as to whether it would

have been reasonabl e, correct?
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A. That's correct. That is my opinion.

Q \What about, would it have been prudent to go
to the EPA? Because you're tal king about the
potential for hundreds of mllions of dollars of
em ssi ons control equipnent.

A I'"'msorry, wouldn't it have been -- | don't --
so I"'mnot sure | understand the difference between
reasonabl e and prudent.

JUDGE CLARK: M. Hol nstead, would you wait?
|"mactually going to get that issue.

THE WTNESS:. Ckay.

JUDGE CLARK: If you're going to ask him
that question, M. WIlIlians, how are -- just so that I
know, how are you defining prudent as opposed to
reasonable? If you're making a distinction, | want to
know what that distinction is.

MR, WLLIAMS: Reasonably prudent, | would
use a negligence standard. | nean, what would a utility
who's facing --

JUDCGE CLARK: You're separating the two.
Wat's the difference between reasonabl e and prudent?

MR WLLIAMS: | think sonething -- for
sonething to be prudent requires nore action than
reasonable may require. It's not to say that sonebody

woul d be so cautious in their actions to not do anything
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that they ought to do, but they should be m ni m zing

their risk and maxi m zing their know edge about the
consequences of their choi ces.

JUDGE CLARK: Wuld it be fair to say that
for you the difference between reasonabl e and prudent is
t hat prudent is nore cautious.

MR. WLLIAMS: | think that's fair.

JUDGE CLARK: (Ckay. M. Hol nstead, do you
remenber the question, or do you need M. Wllians to
ask it again?

THE WTNESS: No, | think I understand the
guesti on.

A. It certainly wouldn't have been reasonable. |
don't even think it would have been prudent. |

mean, you have an outage com ng up. You have -- |

mean, | think at the tinme there was no way to know
that there was any reason whatsoever. | just don't
see -- that goes beyond -- it's kind of |ike saying,
well, are you prudent if you never drive anywhere in

a car because there's always a risk that you m ght
get in an accident. | don't -- | don't think that's
what prudent neans.

Again, | conme back to the fact that | have
this list here of 100 projects and they didn't

I nvol ve the exact sane conbi nation, but none of
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t hose conpani es sought an applicability

determ nation before they did those. None of those
conpani es applied for an NSR permt because they
didn't think they needed to.

So, no, I"mnot saying it would have been
prudent for the Conpany to do sonething. It didn't

make any sense. And the stakes were the sane for

all those conpanies, right? | nmean, if -- if, in
fact, you triggered NSR and you knew that -- you
know, if you were going to spend $15 mllion to

mai ntai n your plant and you mght trigger a
requirenent to install $500 mllion of pollution
controls, I nmean, they all nmade the very sane
decision. As | said, none of them seened to think
it was prudent, certainly not reasonable to seek an
applicability determ nation.

Q Did any of those conpanies that are listed in
SEW D6, were any of them subject to the M ssouri
State I nplenentation Plan?

A. No. No. Wll, I shouldn't say that. | -- |
think the answer is no. |'d have to go one at a
time and see, but | think the answer is probably no.
| could look at this, but I think -- | think the
answer i s probably not.

Q Wwell, how would we know if M ssouri's SIP
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woul d have applied fromlooking at that exhibit?

Can you tell the -- really what I'mtrying to get at
I's, do you need to go through and identify that none
of themare in Mssouri, or can sonebody | ook at
that and tell without the need for you to do it?

A.  Sonebody's who's aware of -- so what | have is
a list of conpanies. | don't know if any of them --
so | have a list of conpanies and then bel ow each
conpany it lists the nanes of the units. So, you
know, Duke Energy has 12 units where it did
conponent replacenents. TVA has nine. ADP has 12.
These are the nanmes of the unites, but | don't know
where the units are | ocated.

JUDCE CLARK: W are going too far afield
into the weeds here. |Is the answer, M. Hol nstead, that
| ooking at that list, you do not know whet her any of
those utilities are in Mssouri or not?

THE WTNESS: That's correct.

JUDGE CLARK: Does that answer your
question, M. WIIlians?

MR WLLIAVS: Maybe.

Q Do you know if any of those utilities on that
list are in Mssouri?
A. I'"'mnot aware of any of those utilities that

are in Mssouri, no.
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MR WLLIAMS: | think that's the end of ny

questioning at this point in time. Thank you.

JUDGE CLARK: Thank you, M. WIllianms. Are
there any questions fromthe Conmm ssion at this tine?
Hearing none, |'ve got a few questions for you and sone
of them may dead-end out and that's fine.

CROSS EXAM NATI ON BY JUDGE CLARK:

Q M. Holnstead, are you involved at all in
Ameren's litigation before the District Court?

A. No, I"'mnot. No.

Q Howfamliar are you with Aneren's District

Court litigation?

AL l've read -- |I've read the opinions and |
don't -- anyway, there's 300 and sonet hi ng pages of
opinions. | can't say |'ve read everything that was
witten, but |'msonmewhat -- | guess |'mpretty

famliar with the case, certainly.

Q Gay. And that's kind of what | wanted to
establish first. How long on average -- and |
understand this can be all different |engths of
times -- is seeking an NSR review going to take? |
nmean, is that a |l engthy process?

A. It varies so much. There's no standard
answer. As | said, the one | was famliar with, |

know it took a couple of years. That's the DTE one
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that we were just discussing. That's the only one |

can think of that involved a utility. It doesn't
happen very often, at |east at EPA, that you ask for
an NSR applicability determnation. | can't think
of any that have been -- soneone has asked for, even
for a nonutility permt, for many years.

Q Now, that SCWD6 schedul e attached to
Wiitworth's testinony that you had cited in your
direct testinony, that is -- if | were to ask you --
| had asked the attorney beforehand -- about
actions, about utilities that had nade sim |l ar plant
alterations w thout seeking permt approval, is that
the list?

A. This is one list. There's another report that
| reference in ny direct testinony by soneone naned
ol den, and he was actually nentioned in the
findings that M. WIllians had ne read. That's a
separate list. There nmay be sone overl ap, but |
woul dn't say the list that's in this nmeno is
conpr ehensi ve.

Q Now, you just tal ked about the pre-findings of
fact, | believe, M. WIllians went over. In
M. Wiitworth's direct testinony, he says ESD
enphasi zed the repl acenent of econom zers,

superheaters, reheaters and waterfalls needed to be
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revi ewed by ESD because we were aware that such

conponent repl acenents had been targeted by the EPA
in its ongoing NSR enforcenent initiative. How does
that square with how you had portrayed Judge

Si ppel's finding of fact earlier, where you said,

well, all these things hadn't been done together?

A. I'msorry, you'll have to ask the question
again.

Q I'msorry, it's rather lengthy. But basically
what it says is that Areren's -- | guess ESD is

their internal review

A. R ght.

Q Is that they were aware that replacenent of
econom zers, superheaters, reheaters and waterfalls
needed to be reviewed by them because they were
aware that the EPA was targeting those repl acenents.
How does that square with your portrayal of Finding
of Fact 74 where you indicated, well, yeah, these
thi ngs by thensel ves are routine, but they never
have been done together |ike that?

A. So what | -- what | hoped |I said was that
preci se conbination had -- at |east Anmeren weren't
able to identify a case where those four or five
t hi ngs had all been done at the sane tine.

Certainly different conbinations of those things and
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ot her conponents had been done at the sane tine.
So -- so that's the distinction -- you know,
t he Judge says, well, you can't find another exanple

where all these exact conponents were repl aced at
the sane tine in a plant.

So it was -- it was certainly known at the
time that EPA had targeted sone of these projects in
its NSR enforcenent initiative, but, for the nost
part, the Courts found that they were routine. So
there were Courts who went the other way, but if you
--and I knowthis is in M. Mor's testinony -- if
you | ook at the decisions kind of |eading up from
you know, the begi nning of the NSR enforcenent
initiative to 2010, you know, nore than half of the
Courts who had | ooked at those types of projects had
said they were routine.

Q | knew you had said earlier that the
Comm ssion doesn't determ ne violations of the C ean
Air Act. That's absolutely true. W don't do that.
It appears that the District Court has made that
determ nation. And that's nothing that we're going
to be doing in this case. W're certainly not

relitigating that issue in any way, shape or form

But that kind of leaves nme -- |I'mnot 100 percent
sure -- and maybe you can explain to ne -- why is
888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
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t he Comm ssion | ooking at this issue?

A.  So ny understanding is that at |east OPC and
maybe the Staff believe that because Aneren |ost in
t he enforcenent case, that that makes its decision
not to get NSR permts automatically inprudent and
unreasonable. So | believe -- that's certainly the
opi nion of M. Majors. He's pretty clear about
t hat .

And so | think that's why -- | think that's
why we're looking at all at this District Court case
that cane, you know, many years after the fact. As
| explained in ny testinony, the Judge in that case
did not consider -- so under the Cean Air Act, the
strict liability statute, it doesn't nean that you
were negligent even if you were -- you know, the
deci sion that you nade was prudent and reasonabl e,
if a court found it was wong, then you're |iable.

Q Yeah, it's like speeding. You're either
speedi ng or you're not speeding, we' re not | ooking
at why?

A. Right. And if your speedoneter was broken and
you had no way of know ng, that's a good exanpl e.
You' re speeding and -- you know, even if you had a
reasonabl e expl anation for why you were speeding, it

doesn't nmtter.
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You know, |'ve tal ked about sort of the three

di fferent reasons why Anmeren M ssouri concl uded that
it didn't need a permt. The Judge went through
those and he ultinmately concluded that -- in fact he
says that they were -- the problemis, they started
with the incorrect understanding of the |aw, and
based on the correct reading of the |aw, which was
declared by him they violated the Cean Air Act.

But he never said that their understandi ng of the

| aw was unreasonable. He didn't say that for --

So the issues before the District Court were
very different fromthe issues that are now before
this Comm ssion. District Court doesn't even have
jurisdiction to determ ne whether their decisions
were reasonable. As | say, that's outside of his
| ane, outside of his jurisdiction.

And so, to ny mnd, you know, | don't want to
say the District Court decision is irrelevant
because it establishes there was a violation of the
| aw, but nowhere does the District Court say that on
t hose specific issues, that Areren was -- its
under st andi ng of the | aw was unreasonabl e.

In a couple of places, the Court criticizes
the em ssion cal cul ati ons they had done, but he's

criticizing -- and he says those were not
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reasonabl e, but they were not reasonable given his

understanding of the law. And Aneren believed, as
nost other utilities did, that you didn't need to do
an actual calculation if you determned as a matter
of engi neering judgnent that you weren't going to
cause an em ssions increase.

So | don't want to say he never used the word
reasonabl e, but he didn't use it in the sane sense
that | think the Comm ssion, you know, treats that.
So that may be a | ong explanation, but | think
that's why sone people are saying -- pointing to the
District Court's decision. But as | say, that's --
you know, that's hindsight. That canme many years
after Aneren made its decisions that it didn't need
to get permts.

Q Wuldit be a fair statenent to say that
Aneren's position is that it was wong about the
law, as the District Court has informed it, but that
Its decisions based upon its faulty interpretation
of the | aw were reasonable. |s that Aneren's
position?

A So |l think that's -- yes, that's Aneren's
position. And that's, | guess, ny opinion as well.
But | would take one further step and say their

understanding of the aw was -- was entirely
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reasonable. And so it wasn't just that -- so

t hi nk you woul d have -- if they had an unreasonabl e
interpretation of the law, then you could say, you
know, that they should have known differently.

But | think their understanding of the | aw was
reasonabl e, even though it turned out to be
incorrect. And that's what the -- that's what the
Judge said. He didn't say that their interpretation
was unreasonabl e, just that they had been wong as a
matter of | aw.

Q But the Court in the 2019 decision did
determne -- well, in analyzing their 2017 deci sion,
as | believe you alluded to at the very begi nni ng,

It did determ ne that the decision to not seek
permtting was an unreasonabl e deci si on?

A. | don't think that's a fair reading of the
case. You probably know this in your -- in your
position, but not everything that a Judge says or
wites is legally relevant. And the word that
| awyers use -- there's a Latin word called dicta.

And it's a pretty commonly understood term
that even in a witten opinion, if the Judge says

sonething that is not relevant to the underlying

hol ding, that it -- so he did use the word
reasonable. He never used that -- he never said
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that -- they were unreasonabl e when he | ooked at
their reasons for concluding they didn't need a
permt. |If you look at the 2017 liability decision,

he doesn't say that anywhere.

In the renedy opinion, where he had al ready
made that determ nation, he says, yes, they weren't
-- they weren't reasonable in not getting PSD
permts, but he doesn't explain that.

That sentence is entirely dicta because it has
no |l egal relevance to the holding. There was no way
for -- | don't know that Ameren thought that that --
that that use of that word in one place in that 300
and sonet hi ng pages of opinions would cone back to
bite it, but even if it had, it had no way of
chal | engi ng that because it wasn't relevant to the
hol di ng.

So what you can chal l enge to an Appeal s Court
Is not dicta. Wat you can challenge is the Court's
hol ding. What the Court's holding was, is that
Ameren violated the | aw by not getting permts.

Q | renmenber reading that section of your
testinony and | was kind of taken aback nonentarily
in reading that, because | wll agree with you as to
the 2017 opinion, there's nothing flagged in there

t hat says, you know, we find this unreasonable or we
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find that, the findings | anguage you would normal |y

see in findings of fact. But | think it's quite
clear in the 2019 decision where it says, having
previously concluded that it was unreasonabl e of
Aneren -- | nean, when you say concl uded, that
doesn't strike nme as dicta | anguage.

A. But he's characterizing his earlier -- to ny
reading of that, it's kind of shorthand for saying I
found that they violated the |aw. Having concl uded
that it was unreasonable for them not to get
permts, then he goes on to the renedy. But as a
| awyer, what | would say is, if you're going to nake
that kind of conclusion that has | egal neaning, you
need to explain it. And the only place that that
woul d have been relevant was in the liability
opi ni on.

You know, you | ook through that 2017 and
there's nowhere where he says that Ameren's -- that
It was unreasonable for Aneren to interpret the
M ssouri SIP the sanme way that MONR did. | don't
t hi nk any Court would ever say that. And he
certainly doesn't.

He di sagreed with their understanding of the
RVBR (phonetic on |letters) exclusion, but he never

says that it's unreasonable. He does -- the one
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pl ace where he does say that they are unreasonabl e

inthe liability only has to do with these em ssion
cal cul ati ons.

But Aneren's view was, it didn't need to do
t he cal cul ati ons because it knew as a matter of
engi neering judgnent that it wouldn't cause an
I ncrease in potential or actual em ssions. After
they started the project, they had soneone do an
em ssions analysis that the Judge found fault wth.
He said it was unreasonable. | don't disagree with
t hat .

But that -- but that -- but that wasn't the
basis of Ameren's conclusion that it wouldn't cause
an em ssions increase. As | tried to explain in ny
testinony, what he was so unhappy with was a
cal culation that Ameren had not actually relied upon

in making its decision that no permt was necessary.

Q Thank you. | don't renenber in any of your
testinony, | don't renenber -- certainly I don't
remenber it in your direct testinony -- you don't

address potential harmfrom Aneren's deci si ons, do

you?
A. That's correct, | don't.
JUDGE CLARK: Those are all the questions
| have for you, M. Holnstead. Thank you. |Is there
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any recross based upon ny questl ons?

M5. MERS:. | have just a few, Your Honor.
JUDGE CLARK: Go right ahead, Ms. Mers.
RECROSS EXAM NATI ON BY MS. MERS

Q Do you recall discussing with the Judge how
| ong the NSR process takes?

A.  Yes, | do.

Q Were you aware that Aneren had del ayed bot h of
Its outages?

A. | was not aware of that, no.

Q GCkay. Wuld it be reasonable to assune that
I f Ameren was able to postpone the outages, that the
projects were not critical for functioning?

A So |l -- 1 don't know enough about the projects
and the timng, but you're saying they could have
del ayed them even nore because they were not
critical for functioning. | don't know that that's
-- | don't disagree with that, but | just don't
know.

Q So wouldn't you agree, then, that Anmeren coul d
have waited for the NSR process to conplete based on
that information?

A. | assune they could. | nean, | don't know
what the downside with the cost would be. |'msure

there was a reason they did them when they did.
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don't know. | know | repeat nyself, but no

reasonable utility would ever do that when the | aw
seened to be so clear.

And to nme if you're | ooking at what's
reasonabl e and what's prudent, unless you say
everybody in the utility industry was unreasonabl e
and i nprudent, | don't know how you can say, well,
everybody should just wait until they get an
applicability determ nation. You know, that's not
requi red under the law. That's not required under
VDNR.

So the suggestion that sonehow that's what
t hey shoul d have done, when no one el se does that,
when their understanding of the |aw was pretty
clear, | would have actually found that to be quite
unr easonabl e.

Q Wuuld any harm have resulted to Aneren?

A.  So, you know, usually ny inpression is, when
they're doing a big naintenance or repair project,
they're doing it at a certain tinme for a reason. So
when you say if we put that off for a year, what
harm there would be? |'m assune you woul d have
plants that are less reliable and maybe | ess
efficient, but | don't know.

Q But they did postpone and put off the outages?
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A. Rght. So | don't know how | ong they did

that. | don't know how that woul d have nessed up
with the need to get an applicability determ nation,
i f that woul d have caused themto postpone them even
nore, | don't know.

M5. MERS:. Thank you. No further

guesti ons.

JUDGE CLARK: Any further recross? | hear
none. Any redirect from Aneren?

MR. LONG  Your Honor, there will be
redirect, but can | take up a matter just briefly off
the record to tal k about the schedul e?

JUDCGE CLARK: Does it affect answering ny
gquestion?

MR LONG Yes, there will be redirect, but

JUDGE CLARK: Let's go off the record.
(O f the record.)
(Back on the record.)

MR. CLARK: Are there any objections to
taki ng a one-hour lunch break? And we are back on the
record, Ms. Richardson? |s that what | heard you say?

MADAM REPORTER:  Yes, Judge.

CHAIR HAHN: Judge, would it be possible to
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shorten the lunch break period.

JUDGE CLARK: O course, Chair. Wat would
you like me to shorten it to?

CHAIR HAHN: 30 mnutes to 45 m nutes.

JUDGE CLARK: | amfine with that. |
bel i eve everybody can get everything done during that
time. Wiy don't we take a 30-mnute recess and | wll
recess until 1:10.

(Lunch.)

JUDGE CLARK: Let's go back on the record.
|'I'l take care of a few housekeeping matters. | have
been asking all norning whether M ssouri |ndustrial
Energy Consuners, MEC s attorney, who | thought was
going to be participating was here.

| received an email fromMEC s attorney
indicating that they are out of the country and while
they have tried to attend, have been unable to log in,
and that is maybe a difficulty of the geographic
| ocation that that attorney is at.

However, this attorney says that they did
not have any testinony or position on this norning's
I ssues and woul d have waved openi ng statenent and cross
had they been here. So, for the record, that is what
happened M EC s attorney.

MECG s attorney has asked to be excused for

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F. LEXITAS
www.lexitaslegal.com California Firm Registration #179




© 00 N oo o b~ w N Pk

N N N N NN P PR R R R PP,
g A W N P O © W ~N O O » W N P O

Evidentiary Hearing April 12, 2024

: . . Page 124
the remai nder of the hearing today and |'mgoing to

grant that request. So M. Opitz, on behalf of MECG
wi Il not be back today. Wth that in mnd, we left off
and we were just about to begin the redirect from Ameren
M ssouri of witness Jeffrey Hol nstead, who we are taking
out of order today.

So with that in mnd, M. Long, if you want
to go ahead and redirect, you are welconme to do so.

MR, KEEVIL: Judge, this is Jeff Keevil.

Let me ask one question. Since this is the first

w tness of hearing, | just wanted to clarify. Redirect
is limted to anything in particular or any questions or
any party's questions?

JUDCGE CLARK: Cross exam nation is generally
unlimted. Redirect is usually limted to subjects that
have al ready been cover ed.

MR. KEEVIL: Thank you.

FURTHER REDI RECT EXAM NATI ON BY MR, LONG

Q Al right. M. Holnstead, are you ready?

A. Yes, | am
Q | want to go back to a subject that has been
covered. | think you discussed this subject with

Judge C ark. And he asked you sone questions about
the 2017 opinion by the District Court and the

reference in that opinion to the finding that the
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Judge nmade. Do you recall that?
A.  Yes, | do.
Q And he was referring back into the -- fromthe

remedy opinion in 2019, he was referring back to the
2017 opinion, just to orient you?

A.  Yes.

Q GCkay. And I think it was in the 2019 renedy
opi nion you had this discussion with Judge C ark.

If | said 2017 liability, | apologize. 1In the 2019
remedy opinion there was a reference to a concl usion
that had been made in the 2017 opinion that a
failure to obtain permts was not reasonable. Do
you recall that discussion with Judge C ark?

A.  Yes, | do.

Q And in the 2017 liability opinion, was there a
concl usion that the Conpany had an unreasonabl e
under st andi ng of the | aw?

A.  No. Nowhere.

Q Was there a conclusion in the 2017 liability
opi nion that the em ssion cal cul ations offered by

t he Conpany at trial were unreasonabl e under the

| aw?
A.  Yes.
Q And how do you address the issue -- | think
M. -- 1 think Judge Cark raised this up. How do
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you reconcile the use of the word concluded in the

2019 renedy opinion with respect to unreasonabl eness
and your position that that was dicta in the 2019
opi nion? How do you reconcile the two?

AL So as | tried to explain in ny testinony,
there were three reasons why the Conpany concl uded
that it didn't need to obtain an NSR permt. One of
those was, they didn't expect that it would cause --
we're tal king about two different em ssions increase
tests. One is the potential, no increase in
potential em ssions, and that's the standard that
peopl e understood under the Mssouri SIP. That was
-- that's not what we're tal ki ng about here.

Anmeren al so concl uded, being aware of sort of
the next step in the Mssouri regulations, that
sinply for engineering reasons their understandi ng
of the plans and the fact that it had significant
unused capacity, they concluded that the projects
woul d not cause an increase in actual annual
em ssions. They nade that conclusion w thout doing
any cal cul ati ons because that was their
under st andi ng of the M ssouri SIP.

| was interested to note that under the

I1linois -- renmenber, ESD covers both M ssouri and
I1linois. In lllinois they did do em ssion
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cal cul ati ons because that's what they understood the

SIPto require there, but in Mssouri their
under st andi ng was that was not required. So it was
not as though they were agai nst doing em ssion

cal cul ations, but they concluded that they didn't
need to do those.

At the trial, however, after they had received
the NOV from EPA and after they had already started
the 2010 project, there was an enpl oyee there who
was tasked with trying to do em ssions cal cul ati ons.
And those cal cul ati ons were never relied upon by
Amreren. And as | said, they were nmade after the
fact and they were -- they really were kind of done
for anot her purpose.

But it was those cal cul ations that the Judge
sai d was unreasonable. So when he was talking
about -- | know this seens very convol uted, but it
was -- that was not the determ nation on which the
Conpany had deci ded that the projects would not
cause an increase in annual em ssions.

They provided no cal cul ati ons because that was
their understanding the law. After they started,
they had a fellow -- | don't renenber his nane --
who tried to do sone em ssions cal cul ations that the

Judge found to be unreasonabl e.
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Q So all of this was in the context of the

remedy decision referring back to the liability
deci sion of 20177

A.  Yes.

Q Wat was the issue as you understood it for
the renedy decision to decide?

A. | think the renedy decision was only -- at
that point the violations had been established and
the question is, well, what do you need to do to
remedy those violations? And the renedy deci sion
was all about what steps EPA -- I'msorry, what
steps Aneren would now need to take to provide a
remedy for its violation of the Cean Ar Act.

Q So in deciding that issue for the renedy
decision in 2019, what relevance did it have to
whet her or not the permtting decisions were
r easonabl e?

A. At that point it was legally irrelevant. As |
said before, | read that one sentence as being sort
of a shorthand way of saying he found they should
have gotten permts. But the whol e question of
reasonabl eness, it was never an issue in the 2017
liability decision and it really wasn't relevant to
the renedy decision at all. Again, that was only

about what was he going to order themto do. That's
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when he ordered themto install scrubbers for both

Rush Island and the Labadi e pl ant.

Q And did the Judge nake that renedy order
I mredi ately effective agai nst Aneren, M ssouri?

A. No, actually, he didn't. The Conpany asked
the Judge to stay that order, arguing that there was
significant |egal questions about sonme of his
deci sions and that they would face irreparable harm
if they were forced to go ahead imedi ately in
maki ng those investnents.

And the Judge actually granted the stay. He
said he recogni zed that -- especially the issue
i nvolving the Mssouri SIP, was an issue of first
I npression, and that there was a chance that he
could be overturned by the Eighth Crcuit. So he
certainly -- he certainly didn't think that the
Conpany's position on -- | think on any of those
guesti ons was unreasonabl e.

Q So to nake sure the tineline is unm stakably
clear to everybody, after he nmakes a reference in
the 2019 renmedy opinion to the permtting decision
as havi ng been an unreasonabl e one, he then | ater
stayed the inplenentation of that renedy decision?

A. That's correct, yes.

Q And what does that tell you about whether the
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Conpany's permtting decisions were reasonable, the

fact that the Judge, even after having said all of
this, stayed the inplenentation?
A. Had he thought that they were unreasonable, it
woul dn't have net the standard for a stay. There's
a formula that the Courts have to use deci ding
whet her there's a stay. So if it was unreasonabl e,
t hey woul d have had no |ikelihood of success on the
merits. | guess the point is, if he really thought
that their decisions were unreasonable as a | egal
matter, he couldn't have issued a stay of the
opi ni on because that would be sort of contrary to
the judicial standards for granting stays.
MR. LONG Thank you. That's all | have.
JUDCGE CLARK: Thank you, M. Long. Thank
you, M. Hol nstead, for clarifying that for ne. W
normally end with redirect. Otentines if there's one
or two questions that people are dying to ask, | wll
all ow those. Since we have this witness for alimted
time, I"'mgoing to do that. Does anybody have one or
two questions they want to ask? If not, | wll excuse
this wtness.
CHAI R HAHN: Judge, | do have a questi on.
JUDCGE CLARK: Yes. Go ahead, Chair Hahn.
QUESTI ONS BY CHAI R HAHN:
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Q H . Thank you for being here today. | really

appreci ate the testinony you' ve provided. But one
of the things you recently said in your response
drew a question. You said the Courts use a fornula,
you know, when determ ni ng whether or not to issue a
stay. And | thought the word fornmula is an

I nteresting one because it's not sonething
associated with a court. Usually it's a test. Can
you expand on that and tell nme why or what is
involved in that fornula or test so that | can
better understand what the requirenents are for
neeting that for a stay?

A. Yes. Wll, thank you for correcting ny
nonencl ature. It's probably better described as a
test than a formula. So if a court is asked for a
stay, it's very simlar to the test for a
prelimnary injunction. The person who is seeking
the stay has to show that they are raising a | egal
I ssue that is neritorious, that they have a
I'i kel i hood of success on the nerits.

So they have to show that their appeal is
nmeritorious. And that's what the courts say, you
have to show you have a reasonable |ikelihood of
success on the nerits. And you have to show that if

you don't get a stay, there wll be irreparable
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har m

And then the courts al so consider sort of the
bal ancing of the harm Like, what's the harmto the
novenent of granting -- if they don't get a stay and
what's the harmto the public interest if the stay
I's granted.

And using that test, he had to have consi dered
-- in fact he did say they had raised -- | think he
said serious issues of first inpression and that
they would -- that they would be forced to spend a
| ot of noney before an appeal could be -- could be
completed if he didn't grant the stay. So that's
the test.

CHAI R HAHN:  Thank you for the
clarification. Mich appreciated.

JUDGE CLARK: Any recross on the limted
subj ect of that stay?

MR. WLLIAMS: Judge, | don't have any
recross, but | want to thank M. Holnstead for his
testinony here today. | appreciate it. And | was
| npressed by his nenory.

THE W TNESS: Thank you

JUDGE CLARK: M. Hol mstead does seemto
have quite a good nenory and good grasp of this subject.

Al right. | believe, as indicated before at the
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begi nning of this hearing, this is one witness we are

taking out of order. This does not conclude this issue,
whi ch has further wtnesses to be questioned. Sone of
the parties have indicated they have reserved the right
to offer additional mni opening based upon that.

M. Hol nstead, again, thank you for your testinony today
and you are excused.

THE WTNESS: Thank you for acconmodating ny
schedul e.

JUDGE CLARK: Thank you, again. | have
nothing further. | wll ook this weekend to see if |
can find those District Court opinions that | am
interested in. And | will also do some research in
regard to -- hold on just a nonent. | had it witten
down sonewhere -- in regards to getting the transcri pt
that the District Court asked be filed with the
Comm ssion and | will deal wth that with prelimnary
matters on Monday and al so field any objections to that
request by Staff. Wth that in mnd, 1'"'mgoing to
adjourn this proceeding today and I will see you all on
Monday. Have a good weekend. And we are off the
record.

[ Heari ng adj our ned. ]
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CERTI FI CATE

|, Joann Renee Richardson, Certified Court
Reporter, do hereby certify that pursuant to Notice
there cane before nme on April 12, 2024, Public
Servi ce Conm ssion Evidentiary Hearing, via Zoom
and was witten in nmachi ne shorthand by ne and
afterwards transcribed and is fully and correctly
set forth in the foregoing pages; and this hearing
IS herewith returned.

| further certify that | amneither attorney
or counsel for, nor related to, nor enployed by any
of the parties to this action in which this
conference is taken; and further that | amnot a
rel ati ve or enpl oyee of any attorney or counsel
enpl oyed by the parties hereto, or financially
interested in this action.

Gven at ny office in the Gty of St. Janes,
County of Phel ps, State of M ssouri, this 22nd day

- : -). .
ALY an 4 f*“{' A0an +\ bav s o
P ) A x%lk.Lv_J_,‘i\lL{ J‘-Ut-f%f_, 7

Joann Renee Ri chardson, CCR 583

of April, 2024.
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