D R A F T
99999998
12/08/04 5:18PM

BEFORE THE PUBLIC SERVICE COMMISSIONPRIVATE 

OF THE STATE OF MISSOURI

	In the matter of the Applica​tion of The Em​pire District Elec​tric Compa​ny for authority to file tariffs re​flecting increased charges for electric service within its Mis​souri service area
	)

)

)

)

)


	
Case No. ER-2004-0570




REVISED JOINT RECOMMENDATION REGARDING STRUCTURE 

FOR AN INTERIM FUEL AND PURCHASED POWER MECHANISM

COME NOW the Office of the Public Counsel ("Public Coun​sel") and Intervenors Praxair, Inc. and Explorer Pipeline Company ("Industrials"), and state the following to the Missouri Public Service Commission ("Commis​sion"):


1.
On April 30, 2004, Empire District Electric Company ("Em​pire") submitted to the Commission pro​posed tariff sheets de​signed to increase rates for its elec​tric service provided to its customers in its Missouri service area.  The proposed tariff sheets bore an effective date of May 30, 2004.  


2.
On May 5, 2004, the Commission issued its Order suspending the proposed tariffs for a period of 120 days plus an additional six months beyond the proposed effective date.  Thereafter, in accordance with the Commission's estab​lished Procedural Schedule, the technical hearing of this case began on Monday, December 6, 2004.  During the course of this litiga​tion, the undersigned parties also met for the purpose of exploring settle​ment possi​bilities of certain of the issues raised in this case.  The undersigned parties make the following recommendation to the Commission regarding the issue of an interim rate recovery mecha​nism.
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1.
The undersigned parties do not agree that the Commission has the legal authority to direct a fuel adjustment charge for this electric utility.  In fact, the undersigned parties assert the position that the Commission lacks such authority and that in two prior cases (EDE, Aquila) where the Commission has approved such a mechanism (under the title of an "Interim Energy Charge") such was recommended to the Commission based upon terms negotiated by the parties in those respective cases who also agreed that upon the Commission's acceptance of their proposed settlement, that they would not challenge the legality of such a charge or the Commission's report and order approving such a charge.


2.
However, the undersigned parties are concerned that the Commission may be persuaded to seek to impose or to impose such a mechanism in this proceeding despite concerns as to its lawful​ness.  While the undersigned parties continue in their position that such a charge or mechanism would be unlawful, they neverthe​less would recommend a structure for such a charge that would be consistent with the mechanisms that in these prior cases has been approved by the Commission. However, they do so without prejudice to their position that imposing or ordering such a charge or mechanism would be unlawful.  
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1.
Subject to the reservation of the signatory parties regard​ing the legality of such a mechanism to recover any addi​tional fuel and purchased power expenses by the utility, the undersigned parties join in suggesting that the Commis​sion consider the following struc​ture or outline for such a mechanism:


2.
The Commission should initially determine a base amount of fuel and purchased power expense that will be included in permanent rates (not subject to refund) and spread as other​wise agreed by these parties.  Any additional amount of fuel and purchased power expense should be included as a Temporary Rate Level of another additional amount of corresponding fuel and variable purchased power expenses on an interim basis and subject to true-up and refund.



a.
The specific annual amount that these parties (under the stated conditions) recommend should be included in Missouri retail rates on a permanent basis for the EDE electric operations is $120,000,000 (total company basis) and the addition​al amount to be includ​ed in Missouri retail rates on an interim basis and subject to refund for the EDE electric operations is $10,000,000 (total company basis).



b.
These amounts are meant to include only the Missouri retail variable costs accumulated in the FERC account numbers 501, 547 and 555.  The fixed costs in FERC account numbers 501, 547 and 555 will be recovered in permanent rates.  The portion subject to true-up and refund, re​ferred to herein as the "Interim Amount," is explained in more detail herein and general​ly is designed to address the potential vola​tility in natural gas and wholesale electricity prices.  This Interim Amount is recommended to be the basis of any interim recovery mechanism to be approved by the Commis​sion.  The Interim Amount will be reflected sepa​rately on all Empire electric rate sched​ules expressed in cents/kWh and would be collected on an interim basis subject to true-up and refund under the terms of this Agreement.


3.
The total amount to be charged as a per-kWh charge to each customer class and to be refunded by Empire (if necessary) should be determined consistent with the method that is illustrated on the attached Attachment A.


4.seq level3 \h \r0 
The undersigned parties recommend that each applicable Empire rate schedule will indicate that a portion of the charge thereon reflected for service is subject to refund pursuant to the terms of this Agreement and will be calculated and refunded to each customer, based on the amount of each customer’s usage during the Interim Period at a later date and that such rate schedule will expire no later than 12:01 a.m. on the date that is two years after the effective date of the tariff sheets in this case, Case No. ER-2004-0570, unless earlier terminated by order of the Commission.  



5.
Subsequent to the expiration of the Interim Period, an Interim Charge Audit will commence in which the Parties will have the opportuni​ty to audit Empire's actual variable fuel and purchased power costs of serving native load, which will exclude fixed costs and the costs of fuel and pur​chased power for interchange (off-system) sales.  The Interim Charge Audit will be conducted under the same terms and condi​tions that apply to audits in general rate cases before the Commission.  If the Interim Charge Audit determines that all or a portion of the revenue collected by Empire pursuant to the interim mechanism exceeds Empire's actual and prudently incurred variable costs for fuel and purchased power (as recorded in the FERC accounts 501, 547 and 555) for each operation on a Missouri retail basis during the period the Interim Charge was in effect, Empire will refund any excess up to the Interim Amount.  For the true-up, Empire's trued-up variable fuel and purchased power costs will be based on actual delivered coal costs, oil costs and natural gas costs, excluding fixed natural gas reservation charges, and actual purchased power costs, excluding demand charges relating to capacity purchases.  The true-up will further exclude fixed costs charged to Accounts 501, 547 and 555 relating to fixed fuel components included in the perma​nent rates and to fuel and purchased power for interchange (off-system) sales.


6.
If a dispute arises in the Interim Charge Audit as to the prudence of Empire's fuel or purchased power costs subject to this Agreement, these parties recommend that the dispute be presented to the Commission in a timely fashion consistent with the due process rights of all parties to adequately prepare their case.  Any refundable amount that is undisputed shall be refunded promptly; however, no refund shall be made as to the amount in dispute until there is a final determination of that dispute, but interest shall continue to accrue during the litigation of the dispute and will be payable by Empire to the extent it is finally determined that Empire is required to make a refund of all, or a portion of, the amount in dispute.


7.
The interest rate that should be used in imple​menting this recommendation should be the same as the prime rate of interest (as found in the Money Rates section of the Wall Street Journal) in effect on the day the Interim Period expires and will be applied to the amount to be refunded.  Inter​est (if there is a refund) shall be applied for the period from the end of the first twelve months of the Interim Period through the end of the calendar month prior to the billing month in which bill credits for the refund appear on customers' bills.  In other words, it is assumed that the total amount of any refund accrues during the first year and interest applies there​after.


8.
All of Empire's Missouri retail electric customers taking service at any time during the Interim Period potentially should be eligible to receive a refund, including interest and all applicable taxes and fees consistent with the terms and condi​tions of this recom​mendation.  Generally, any such refund should appear as a one-time credit on the customer's bill, except that a refund in an amount exceed​ing $1,000.00 should be issued by check if specif​i​cally requested by the customer.  In cases where a customer is no longer a customer in the billing month in which bill credits appear on the bills of remaining customers, Empire should mail a check for the amount of the refund owed to the last known address of such former custom​er.  No such checks will be issued to a customer for a refund amount of less than $3.00.  Empire should be allowed to set off the amount of any refund owed a partic​ular former customer under this Agreement against any amount owed Empire by that former customer.  After the bill credits have been made and checks issued, any amount of the total refund plus interest that may remain in Empire's possession six months after the end of the application of the bill credits, for example, due to the inability to locate a former customer, shall be donated by the Company promptly to a low-income assistance program to be agreed upon by the parties.


9.
During the Interim Period, Empire should be ordered to provide the Commission and all non-utility rate case parties with the Company's routine monthly revenue and sales reports, which reports shall include the following data: (1) actual kWh sales for each Missouri retail rate code by calendar month, and (2) the revenues from kWh sales, exclusive of taxes, for each Missouri retail rate code by calen​dar month.  The routine reports shall also specifically identify the revenues associated with the Interim Period and the status of the interim mechanism in terms of the accrued refund obligation.  Empire shall submit this data in electronic format on a quarterly basis within forty-five (45) days after the end of each calendar quarter.


10.
Commencing with the calendar quarter beginning January 1, 2005, and continuing during the Interim Period, Empire should be ordered to provide quarterly reports to the non-utility parties relating to Empire's analysis and record-keeping for any and all natural gas capacity release and off-system natural gas sales opportunities and transactions.  In this report, Empire shall provide informa​tion showing the amount of natural gas capacity that was avail​able for its own use, the amount used, the amount available for capacity release; and for each amount of capacity released, the party to whom the capacity was released, the price of the re​lease, and its duration, togeth​er with any other rele​vant infor​mation related to the transac​tion.  This quarterly report shall also provide infor​mation showing the total amount of off-system natural gas sales; and for each off-system sale, the party to whom the off-system natural gas sale was made, the price of the sale, and its dura​tion, together with any other relevant informa​tion related to the transaction.  This report will also include Empire's analysis of the natural gas market condi​tions during the time period covered, with explanations as to why the Company did or did not make any natural gas capacity releases or off-system natural gas sales.  Any revenues collected by Empire due to the release of unused natural gas capacity or net revenues from off-system sales of natural gas during the duration of the Agreement should be used to offset the calcula​tion of the cost of the fuel and purchased power supplied to Empire's ratepayers on a dollar-for-dollar basis.


11.
Should the Commission choose to implement an interim mechanism that is consistent with this recommendation (despite the undersigned parties' reservations), and as a condi​tion of accepting such mechanism, Empire should be required to volun​tarily forego any right it may have to request the use of, or to use any other procedure or remedy, whether currently available under Missouri law or subsequently enacted Missouri statute, in the form of a fuel adjustment clause, a natural gas cost recovery mechanism, or other energy related adjustment mechanism to which the Company might otherwise be entitled.  


12.
At its own expense, Empire shall post a bond, escrow its refund obliga​tion, or otherwise provide adequate assurance to the parties to guarantee that any refund amounts due to its customers upon the expiration of the interim mechanism will remain unencumbered in the event Empire becomes insolvent or reorganizes its corporate structure.
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This recommendation is being tendered solely for the purpose of providing a recommendation to the Commission regarding the possible mechanism of an interim rate recovery mechanism and is subject to the parties stated reservations regarding the legality thereof.  None of the signatories to this recommendation shall be deemed to have ap​proved or acquiesced in any ratemaking or procedural principle, including, without limita​tion, any method of cost determination or cost allocation or revenue related methodology, and none of the signatories shall be preju​diced or bound in any manner by this joint recommendation in this or any other proceeding, whether or not this recommenda​tion is favorably received by the Commission.


WHEREFORE the undersigned parties request that the Commission consider this joint recommendation.







Respectfully submitted,







FINNEGAN, CONRAD & PETERSON, L.C.







/s/ Stuart W. Conrad







                                     





Stuart W. Conrad
Mo. Bar #23966   







3100 Broadway, Suite 1209







Kansas City, Missouri  64111







(816) 753-1122







Facsimile (816) 756-0373







Internet: stucon@fcplaw.com







ATTORNEYS FOR PRAXAIR, INC. and EXPLORER PIPELINE COMPANY








/s/ John B. Coffman
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Public Counsel
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- 1 -


