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DIRECT TESTIMONY

OF

JEFFREY R. HOLMSTEAD

FILE NO. EF-2024-0021

I INTRODUCTION

Please state your name and business address.
My name is Jeffrey R. Holmstead. My business address is 2001 M Street
NW, Washington, D.C., 20036.
Q. What is your occupation?
A. I am an environmental lawyer and a partner at the law firm of Bracewell

LLP, where I co-chair the firm’s Environmental Strategies Group.

Q. Please describe your educational background and relevant work
experience.
A. I received my B.A. in Economics, summa cum laude, from Brigham Young

University in 1984, and my J.D. from Yale Law School in 1987. From 1987 to 1988, I
served as a law clerk to Judge Douglas H. Ginsburg on the U.S. Court of Appeals for the
District of Columbia Circuit.

I began working on federal Clean Air Act (“CAA”) issues in 1989, when I joined
the White House Staff of President George H.W. Bush. In the campaign leading up to the
1988 election, then Vice-President Bush had promised to push through new legislation to
modernize the CAA, which had essentially remained unchanged since 1977. As a result of
this campaign promise, the White House staff was very involved in the discussions that

ultimately led to passage of the 1990 Amendments to the CAA, which created the current
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version of the CAA. Because of my role in the White House, I was deeply involved in
efforts to implement the new 1990 CAA Amendments. From 1990 to early 1993, I was one
of two White House staffers assigned to work with EPA on various CAA regulations.

I left the White House in early 1993 and shortly thereafter joined the law firm of
Latham & Watkins, where I became a partner in the firm’s environmental group. I was in
this position until 2001, when I was appointed as the Assistant Administrator for Air and
Radiation at the U.S. Environmental Protection Agency (“EPA”). I served in this position
until August of 2005. In this capacity, [ was the senior official in charge of implementing
all the regulatory and permitting programs of the CAA. During my tenure at EPA, I
oversaw and was intimately involved in developing a number of CAA regulations,
including some of the federal New Source Review (“NSR”) regulations at issue in the
Ameren Missouri litigation in the U.S. District Court for the Eastern District of Missouri
(the “District Court”).

Since 2006, I have been a partner at Bracewell LLP, where my practice is focused
on issues arising under the CAA, including the NSR program. A copy of my CV is attached

as Schedule JRH-D1.

Q. How long have you been working on issues related to the federal Clean
Air Act?

A. Since 1989, I have spent most of my professional career working on CAA
issues.

Q. To what extent have you worked with electric utilities on CAA

compliance issues?
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A. Since I joined Bracewell in 2006, much of my practice has involved
working with electric utilities on CAA compliance issues, including NSR compliance. I
have advised a number of individual electric utility companies on whether they would need
to obtain NSR permits for specific projects at existing facilities.

II. PURPOSE OF TESTIMONY

Q. Why have you been asked to testify in this proceeding?

A. I have been asked to testify regarding Ameren Missouri’s decisions not to
seek NSR permits when it undertook the projects at the Rush Island Energy Center (“Rush
Island”) that gave rise to the District Court’s decisions —namely, (1) the projects performed
during the Unit 1 outage in early 2007 (“Unit 1 Projects”); and (2) the projects performed
during the Unit 2 outage in early 2010 (“Unit 2 Projects”). I will refer to the Unit 1 Projects
and the Unit 2 Projects collectively as “the Rush Island Projects.”

Q. Please provide a summary of your testimony and opinions.

A. I can summarize my testimony and opinions as follows:

e [ have reviewed a number of documents related to Ameren Missouri’s

determinations that it did not need to obtain NSR permits for the Rush Island
Projects. As reflected in these materials, the Company had three independent
reasons for these determinations:

1. Under the applicable Missouri regulations as they had been interpreted
by the Missouri Department of Natural Resources (“MDNR”), an NSR
permit was not required unless a project would cause an increase in
“potential emissions” at a facility, and none of the Rush Island Projects

would increase potential emissions.
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2. None of the Rush Island Projects would be expected to cause an increase
in actual annual emissions and thus would not trigger NSR.

3. These same types of projects were done routinely throughout the
industry. The Rush Island Projects were therefore considered “routine
maintenance, repair and replacement” (“RMRR”), which is explicitly
exempt from NSR—regardless of any emissions impact.

When Ameren Missouri determined that it did not need NSR permits for any of
the Rush Island Projects, each of these conclusions was reasonable, given what
Ameren Missouri knew or should have known at the time.

Ameren Missouri’s understanding of the law and its conclusions concerning
NSR applicability were in line with the views of state regulators and the public
statements from EPA’s program office at the time.

Ameren Missouri’s understanding of the law and its conclusions concerning
NSR applicability were also in line with the views of most other electric utilities
at the time. Many other companies that owned or operated coal-fired power
plants had done the same types of projects at their plants, and none of them had
ever applied for or obtained an NSR permit for any of these projects. Indeed,
there is evidence that hundreds of such projects had been undertaken at coal-
fired units throughout the country prior to the Rush Island Projects, and not one
had ever sought or obtained an NSR permit for any of them.

Based on the materials I have reviewed and my knowledge of EPA’s

regulations, if I had been advising Ameren Missouri at the time, I would have
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agreed that the Company did not need an NSR permit for any of the Rush Island
Projects.

III. THE CLEAN AIR ACT AND ITS NEW SOURCE REVIEW PROGRAM

Q. What is the federal Clean Air Act?

A. The Clean Air Act (CAA for short) was originally enacted in 1970,
expanded in 1977, and substantially expanded in 1990. Under the CAA, EPA and states
regulate virtually every imaginable source of air pollution, including both “stationary
sources” (such as power plants, industrial facilities, and dry-cleaning operations) and
“mobile sources” (such as cars, trucks, buses, and construction equipment). There are also
CAA regulations that cover things such as leaf blowers, lawn mowers, paints and coatings,
and consumer products such as hair spray and deodorant.

Q. Who is charged with implementing the Clean Air Act’s requirements?

A. EPA implements some programs directly, but a number of CAA programs
are based on the principle of “cooperative federalism,” under which EPA provides broad
standards and individual states have considerable discretion in choosing how to meet these
standards. States develop their own versions of the basic federal programs and submit
them to EPA for approval. Once EPA reviews and approves these programs, they become
part of the “state implementation plans” (known as “SIPs”) that are a key feature of the
CAA. Once these state programs are approved by EPA, the requirements of these programs
displace the federal regulations that would otherwise apply in the individual states, and
industrial facilities within each state are governed by the EPA-approved state programs.
This was the case in Missouri for most CAA programs, which have been approved by EPA

and are administered by MDNR.
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Q. What is the CAA’s New Source Review program?

A. Congress added the New Source Review (NSR) program to the CAA as part
of the 1977 amendments to the Act. In 1978 and again in 1980, EPA issued regulations to
implement the NSR program. EPA updated those federal regulations in 1992 and again in
2002, as I will discuss below. States could either adopt the federal regulations in their SIPs
or develop their own version of the NSR program and, with EPA approval, implement the
state version of NSR though the SIP.

As its name implies, the New Source Review program is focused primarily on “new
sources” of emission and ensures that new power plants and other new industrial sources
are designed and built with modern pollution controls. It does so by requiring a permit for
construction of new major sources of emissions. In issuing such permits for construction,
the permitting authority (usually a state environmental agency) will identify the “best
available control technology” (“BACT”) that can be used to control emissions and then
determine the emission limit that the source can meet by using that technology. This
emission limit is incorporated as a legal requirement in the source’s NSR permit.

The federal NSR program also applies to existing power plants, but only if they
undergo a “major modification.” Under the federal NSR regulations, a ‘“major
modification” is defined as a physical or operational change that causes a significant net
increase in annual emissions. The NSR program is not the primary regulatory program for
controlling emissions from existing power plants. In fact, there are many other CAA
programs that are specifically designed to reduce emissions from such plants.

The NSR program is referred to as a “construction” or ‘“pre-construction”

permitting program. If a company wants to build a facility that will be a “major source” of
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emissions as defined under the Clean Air Act, then that company must obtain an NSR
permit before it can begin construction on the facility. The same requirement applies to
any company that wants to make a modification to an existing plant that will cause a
significant increase in actual annual emissions — known as a “major modification” under
EPA’s NSR regulations. The company must go through the NSR permitting process and
obtain a permit before it can begin construction on the major modification. In either case—
construction of a new source of emissions or a “major modification” of an existing source
of emissions—the NSR program requires the permit to incorporate emissions limits based
on up-to-date pollution control technology.

There are actually two different parts of the NSR program: (1) the Nonattainment
New Source Review (“NNSR”) program, which applies to plants located in nonattainment
areas (i.e., areas with air quality that does not meet the EPA national ambient air quality
standards); and (2) the Prevention of Significant Deterioration (“PSD”) program, which
applies to plants located in attainment areas (i.e., areas that meet the EPA’s air quality
standards). During the relevant time period, the area around the Rush Island Plant met the
EPA’s air quality standards for all pollutants, so it was subject only to the PSD program.
As the name implies, the main purpose of the PSD program is to ensure that new plants or
major modifications at existing plants will not cause a “significant deterioration” of air
quality in areas that meet EPA’s air quality standards.

Regulators and others who work on CAA issues often refer to both the PSD and the
NNSR programs together as “the NSR program.” 1 will adopt this convention and refer
generally to the “NSR program” and “NSR requirements,” even though the Rush Island

Plant was subject only to the PSD requirements of the NSR program during the relevant
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time period (because the air quality in the area around the plant met all EPA air quality
standards).

IV.  NSR APPLICABILITY AND APPROVED STATE PROGRAMS

Q. Do all state programs have identical NSR applicability provisions?

A. No. As noted above, individual states are given the opportunity to develop
their own unique NSR programs. If EPA approves these programs as part of the State’s
SIP, then the State’s regulations displace EPA’s NSR regulations and apply to all facilities
located within that state. Over the years, individual states have developed their own NSR
applicability provisions that in some cases are different from those in EPA’s regulations,
and these provisions have been approved by EPA and incorporated into SIP-approved NSR
programs. As noted earlier, Missouri has its own EPA-approved NSR program, which was
in place when Ameren Missouri was undertaking the Rush Island Projects.

Q. Can you provide some examples of the variability in NSR applicability
provisions in different state programs?

A. Yes. Some SIPs employed a “potential-to-potential” approach for
measuring increases in emissions in determining NSR applicability.

A. The Potential-to-Potential Test for Determining NSR Applicability

Q. What is the “potential-to-potential” test for determining whether a
project would cause an emissions increase?

A. As the name suggests, the “potential-to-potential” test is based on a
facility’s potential emissions when operating at its maximum capacity. It compares
potential emissions before a proposed change to potential emissions after that change. The

potential-to-potential test is often based on a facility’s maximum potential hourly emissions
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rate, but it can also be based on annual emissions. When annual emissions are used, the
“potential” emissions are the maximum emissions that the unit could potentially emit,
assuming that the unit operates at its highest achievable rate for every hour in the year.
Because the assumed hours of operation are the same in both the “before” and “after”
calculation (8,760 hours, the number of hours in a standard, non-leap year), the potential-
to-potential test boils down to asking whether the change would increase the maximum
achievable hourly rate of emissions. If it won’t, the NSR permitting inquiry is at an end;
an NSR permit is not required.

Q. Did SIPs use this “potential-to-potential” test to evaluate emissions
increases for NSR applicability?

A. Yes. One example is the Clark County, Nevada SIP. From 1981 to 2004,
the approved Clark County SIP included a “potential-to-potential” test for determining
whether a project would be a modification for purposes of NSR. It defined a
“modification” as “any physical change in or change in the method of operation of an
existing stationary source which increases or may increase the potential to emit for any air
contaminant by any emission unit in the stationary source . . ..” District Board of Health
Clark County Air Pollution Control Regulations Section 1.58 (emphasis added) (Revised
9/3/81). “Potential to emit” was defined as “the maximum capacity of a stationary source
to emit a pollutant under its physical and operational design . . . .” Id. at Section 1.80
(Revised 9/3/81).

In my experience, some regulators prefer this “potential-to-potential” approach
because it is an objective test that is easy to apply and does not require a company to

estimate how much the subject source (e.g., a power plant) will operate in the future. If a
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project changes the physical characteristics of an emission unit in a manner that would
increase its size or operational capacity, it is reasonable to assume that it would likely cause
an emission increase and should go through further regulatory analysis. If a project does
not increase the size or capacity of an existing unit, it is “screened out” and there is no need
to do a projection of future emissions.

The State of Connecticut also had a similar (but more complicated) set of
applicability provisions in its SIP-approved NSR program. Under the 1989 Connecticut
regulations, “modify” or “modification” means “any physical change in, change in the
method of operation of, or addition to a stationary source which: (i) increases the potential
emissions of any individual air pollutant from a stationary source by five (5) tons per year
or more; or (i1) increases the maximum rated capacity of the stationary source unless the
owner or operator of the stationary source demonstrates to the commissioner’s satisfaction
that such increase is less than fifteen percent (15%) and the change or addition does not
cause an increase in the actual emissions or the potential emissions; or (iii) increases the
potential emissions above [certain levels].” Conn. Agencies Regs. § 22a-174-1 (1990).
EPA approved these definitions into the state’s SIP-approved NSR program in 1993. 58
Fed. Reg. 10,957, 10,963 (Feb. 23, 1993). As was the case in Nevada, EPA later
encouraged the state to change its applicability provisions. Connecticut eventually did so,
with EPA approving the change in 2003. 68 Fed. Reg. 9009 (Feb. 27, 2003).

Like the SIPs in Nevada and Connecticut, the SIP approved by EPA for Missouri
also had a potential-to-potential emissions test for determining applicable permitting

requirements. As discussed below, MDNR and Ameren Missouri believed that the
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potential-to-potential emissions test remained applicable leading up to and when all of the
Rush Island Projects were constructed.

Q. Was that Missouri SIP approved by EPA?

A. Yes. Missouri has had a SIP-approved NSR program dating back to 1980.
45 Fed. Reg. 30626 (May 9, 1980). A revised version of the State’s NSR program, which
included the applicability provisions discussed below, was approved by EPA in 1996. 61
Fed. Reg. 7714 (Feb. 29, 1996). This means that ever since 1980, the NSR program
applicable to facilities in Missouri would be found in Missouri’s EPA-approved
regulations, and MDNR has had primary responsibility for implementing Missouri’s SIP-
approved NSR program.

B. Missouri’s Two-Step Approach to NSR Applicability

Q. Please describe the NSR applicability provisions in Missouri’s SIP-
approved program that were in effect when the Rush Island Projects were
undertaken.

A. Missouri’s SIP-approved NSR program, 10 CSR 10-6.060 and 10-6.061
(Nov. 30, 2006), contains the permitting regulations that applied to Rush Island during the
relevant time period. Not all projects undertaken at a source like Rush Island are subject to
permitting requirements. Missouri’s construction permit rules served to identify “sources
which are required to obtain permits to construct” and “establish[] requirements to be met
prior to construction or modification of any of these sources.” 10 CSR 10-6.060 (Purpose)
(Nov. 30, 2006). These permitting rules include applicability provisions to establish when

sources are required to obtain permits to construct, including minor (referred to as “de
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minimis”) permits, nonattainment NSR permits, PSD permits, and hazardous air pollutant
permits.

The threshold applicability provisions for Missouri’s permitting program were set
forth under the heading, “Construction Permits Required — Applicability.” Section (1)(C)

of these regulations stated that “[n]o owner or operator shall commence construction or

modification of any installation subject to this rule . . . without first obtaining a permit from
the permitting authority under this rule.” 10 CSR 10-6.060(1)(C) (Nov. 30, 2006)
(emphasis added). This tells us that construction permits (whether de minimis,
nonattainment, PSD or hazardous) are required only when there will be “construction” or
“modification” of a facility covered by the rule. Conversely, if the project or activity in
question does not constitute “construction” or “modification,” then the rules do not apply,
and the activity does not require any form of construction permit.

“Construction” under the Missouri SIP was the creation of a new source of
emissions (i.e., a new facility). Thus, the “construction” part of the rule did not apply to
the Rush Island Projects because it was not a new facility. Under the Missouri SIP, a
“modification” occurs only when a project at an existing facility will cause an increase in
potential emissions from that facility. Similar to the Nevada and Connecticut programs
described above, the Missouri SIP defines “modification” as a physical or operational

change of “a source operation” that causes an “increase in potential emissions of any air

pollutant emitted by the source operation.” 10 CSR 10-6.020(2)(M)(10) (Nov. 30, 2006)
(emphasis added). “Source operation” is defined as “[a]ny part or activity of an installation
that emits or has the potential to emit any regulated air pollutant or any pollutant listed

under section 112(b) of the Act.” 10-6.020(2)(E)(4), (2)(S)(16) (Nov. 30, 2006). The

12
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Missouri SIP defined potential emissions as “[t]he emission rates of any pollutant at
maximum design capacity.” 10 CSR 10-6.020(2)(P)(19) (Nov. 30, 2006). Thus, a project
is a modification only if it will cause an increase in the emission rate when the source is
operating at its maximum design capacity. If not, then under the SIP the project is not
subject to Missouri’s construction permitting regulations, meaning that the source is not
required to obtain a construction permit for the project before beginning construction or
modification. Regulators would say that the project is “screened out™ at this point.

If a project is a modification under this “potential-to-potential” emissions test, then
the Missouri regulations proceed to a second step, in which MDNR must determine
whether the “modification” is also a “major modification.” For that second step
(determining whether the project is also a “major modification”), the Missouri SIP directed
MDNR to apply the federal NSR rules by incorporating them by reference. Thus, if a
project will cause an increase in potential emissions (and will therefore be a
“modification”), the source must then determine whether it will cause a significant increase
in actual emissions and therefore be a “major modification” that requires an NSR permit
under 10 CSR 10-6.060(8). If the proposed project would not first increase potential
emissions, the Missouri SIP, as it was understood at the time of the Rush Island Projects,
said that no permit was required.

Q. Was this how MDNR applied the SIP?

A. Yes. Testifying on behalf of the Department in the Ameren Missouri
litigation in the U.S. District Court for the Eastern District of Missouri, a senior MDNR
official explained how all the permitting programs in the approved Missouri SIP were read

together. These explanations are a bit dense for anyone not steeped in the permitting world,
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but she explained what I have summarized above. She mentioned a number of different
types of “construction permits,” which include NSR permits, but she said that you don’t
need to worry about any of these permits unless you trigger the applicability provisions of
Section 10 CSR 10-6.020(2), which I have quoted above. This provision says that a project
at an existing unit is not a modification unless it will increase the “potential emissions” of
that unit. According to MDNR, if it’s not a modification, you don’t need to get any of the
state’s construction permits, including an NSR permit.

To understand this testimony, you need to know that the requirements for different
types of construction permits are covered in sections 5-8 of the regulations, and NSR
permits are covered in sections 7 and 8. The Company’s attorney asked MDNR’s
designated witness:

So am I correct that the process that MDNR has employed for
applicability assessments and then related permitting is, step one,
you look at the definition of modification and determine if there’s a
physical or operation change that would cause an increase in
potential emissions . . . and then, step two, if the answer is yes, you
look to section 5, 6, 7, and 8 of the construction permitting rules to

determine what the permitting requirements would be for the
required permit, is that correct?

Moore Dep. at 87, attached as Schedule JRH-D2. She confirmed that yes, this is correct.
In another part of her testimony, when the attorney was asking a complicated question
about a step in the NSR applicability test, she answered:

Well, the simplest matter is to look at the potential emissions of the

project, and if that by itself does not trigger any permitting action,
you don’t need to [go to that step].

14
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Moore Dep. at 82-83. The attorney then said: “So just to clarify, that if you have no
potential project emission increases, you never need to get to the step two . . . .”! Moore
Dep. at 83. Again, she confirmed that this is correct. /d.

This same MDNR official later discussed a formal applicability determination that
the Department made in 2006 when asked about the replacement of some large components
at another coal-fired power plant in Missouri, the Thomas Hill Plant. Moore Dep. at 100 —
102. The company had asked whether a proposed project to replace two cyclone burners
at the plant at a cost of approximately $25 million would trigger permitting requirements.
After the company responded to several information requests from MDNR officials,
MDNR sent a formal applicability determination letter to the company stating:

Since there will be no increase in the potential to emit, according to
the applicant, the change cannot be considered a modification, per
Missouri State Rule. Therefore, since replacement of the cyclone

burners does not meet the definition of . . . modification, the
replacement is exempt from permitting requirements.

Letter dated July 21, 2006, from Kyra Moore, Missouri DNR Permits Section Chief, to
Todd A. Tolbert, Associated Electric Cooperative, Inc., attached as Schedule JRH-D3.

In short, both the text of the Missouri SIP as it existed when Ameren Missouri
performed the Rush Island Projects, and the settled application of that text by MDNR at
the time, first asked whether a project would increase potential emissions. If it would not,
then the project was not a “modification” and thus there was no need to apply step two (the
federal PSD regulations incorporated into the SIP) to determine whether the project was

also a “major modification” requiring an NSR permit.

! Step two being further evaluation of what the actual annual emissions would be after the project’s
completion.
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Q. If there was a need to proceed to step two under the Missouri SIP, what
would come next?

A. As I mentioned, step two under the Missouri SIP incorporated the federal
NSR regulations directly. 10 CSR 10-6.060(8). The SIP approved by EPA at the time of
the Rush Island Projects incorporated many (but not all) of the federal PSD rules found at
40 C.F.R. Part 52 (2002). 10 CSR 10-6.060(8) (Nov. 30, 2006). Thus, application of step
two (considering whether the “modification” was also a “major modification) required
reference to the federal PSD regulations as well as how those regulations had been
interpreted and applied by EPA.

C. EPA’s NSR Regulations Incorporated into the Missouri SIP

Q. How did the 2002 federal NSR regulations, incorporated into the
Missouri SIP, define “major modification”?

A. A “major modification” is a “physical change or change in the method of
operation” of a major stationary source that “would result” in a “significant net emissions
increase.” As EPA has noted, this definition essentially creates a two-part test for a “major
modification” that a plant operator must use in order to determine the applicability of NSR
requirements to any particular project at an existing stationary source: (1) is there a physical
or operational change? and (2) would that change cause the specified emission increase?
67 Fed. Reg. 80186, 80187 (Dec. 31, 2002) (preamble to final NSR rule). If the answers
to both questions are “yes,” then that project is said to “trigger” NSR and permitting is
required prior to commencing construction. The regulations exclude from the definition
of “physical change” any “routine maintenance, repair or replacement” (“RMRR” for

short). The regulations do not specify, however, how a major stationary source should
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1 calculate projected future emissions and thereafter determine whether the project causes
2 any such projected increase.

3 Q. What steps has EPA taken to explain and implement the “major
4  modification” trigger in the federal NSR rules?

5 A. Over the last 30 years, EPA has issued a number of rules regarding the types
6  of projects at existing sources that “trigger” the need for an NSR permit. These rules all
7  deal with the question of “applicability” — how to determine if an NSR permit is needed
8  for a particular project or activity at an existing plant. EPA’s NSR rules implement the

9  basic two-part definition of “modification” in the CAA. As EPA has explained:

10 The reference to ‘‘any physical change * * * or change in the method
11 of operation” in section 111(a)(4) of the Act [42 U.S.C. §
12 7411(a)(4)] could—read literally—encompass the most mundane
13 activities at an industrial facility (even the repair or replacement of
14 a single leaky pipe, or an insignificant change in the way that pipe
15 is utilized). However, the EPA has recognized that Congress did not
16 intend to make every activity at a source subject to major new source
17 requirements . . . . As a result, the EPA has adopted several
18 exclusions from the ‘‘physical or operational change’’ component
19 of the definition. For instance, the EPA has specifically recognized
20 that routine maintenance, repair and replacement, and changes in
21 hours of operation or in the production rate are not by themselves
22 considered a physical change or change in the method of operation
23 within the definition of major modification. The EPA has likewise
24 limited the reach of the second step of the statutory definition of
25 modification by excluding all changes that do not result in an
26 emissions increase above ‘‘significance’’ levels for the pollutant in
27 question. Taken together, these regulatory limitations restrict the
28 application of the NSR program . . . to only ‘‘major modifications’’
29 at existing major stationary sources.

30 61 Fed. Reg. at 38,250 (July 23, 1996) (preamble to proposed rule) (internal citations
31  omitted, emphasis added).
32 Q. How has EPA applied the regulatory definition of “major

33  modification” to activities at existing power plants?
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A. Prior to 1988, EPA and the utility industry generally viewed all replacement
of existing power plant components with functionally equivalent components as RMRR
and thus excluded from NSR. Before that time, there had never been an instance in which
EPA, a state agency, or any court had found that an NSR permit was required for the
replacement of functionally equivalent components at an operating power plant, even
though such replacements were common in the industry.

In September of that year, however, EPA staff evaluated the applicability of the
NSR program to a project to be undertaken at a Wisconsin Electric Power Company
(“WEPCO”) power plant and determined that it would be a major modification. This is
known as the WEPCO decision and was the first time that an existing power plant was
required to get an NSR permit.

Q. What was the WEPCO decision?

A. WEPCO had proposed to undertake a large project that involved replacing
a number of components at a power plant that consisted of five coal-fired boilers (also
known as ‘“generating units”), and EPA was asked to determine whether the proposed
project would trigger NSR. The EPA staff determined that the project was not RMRR and
that it would cause an increase in emissions. Having decided that the work did not fall
under the RMRR exclusion, and that the work would cause emissions increases that would
exceed EPA’s “significance levels,” the EPA decided that the project would constitute a
“major modification”.

The Company appealed this “applicability determination” to the EPA
Administrator (the head of EPA), arguing that it was simply replacing old components with

functionally equivalent components, but in October 1988, the Administrator reaffirmed the
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EPA staff determination, noting that the project was very extensive and could not be
viewed as routine. As described by EPA, the project that WEPCO had proposed for five
different generating units at the plant consisted of the following:

Each unit was rated at 80 megawatts of electrical output capacity.
The activity involved the replacement of numerous major
components. The information submitted by WEPCO showed that
the company intended to replace several components that are
essential to the operation of the Port Washington plant. In particular,
WEPCO sought to replace the rear steam drums on the boilers at
units 2, 3, 4, and 5. According to WEPCO, these steam drums were
a type of ‘‘header’” for the collection and distribution of steam
and/or water within the boilers. WEPCO viewed their replacement
as necessary to continue operation of the units in safe condition. In
addition, at each of the emissions units, WEPCO planned to repair
or replace several other integral components, including replacement
of the air heaters at units 1, 2, 3, and 4. WEPCO also planned to
renovate major mechanical and electrical auxiliary systems and
common plant support facilities. WEPCO intended to perform the
work over a 4-year period, utilizing successive 9-month outages at
each unit. The cost of the activity was estimated in 1988 to be $87.5
million. . . . EPA concluded at the time this activity was
unprecedented in that EPA did not find a single instance of
renovation work at any electric utility generating station that
approached this activity in nature, scope and extent.

68 Fed. Reg. at 61,256-61,257. In reaching the decision that the WEPCO project was
unprecedented in the electric utility industry, and therefore not RMRR, EPA “weigh[ed]
the nature, extent, purpose, frequency, and cost of the work, as well as other relevant
factors, to arrive at a common-sense finding” that the proposed project was not routine in
the industry. The Administrator also agreed that the proposed project would result in a
significant emission increase, thus making it a “major modification” that would require an
NSR permit.

Q. What happened next?

A. The company appealed the Administrator’s decision to the U.S. Court of

Appeals for the Seventh Circuit. The court upheld EPA’s determination that the project
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proposed by WEPCO was not routine replacement (i.e., not RMRR). On the other hand,
the Court disagreed with the method EPA had used to determine whether the project would
cause an increase in emissions and remanded this issue back to the Agency.

The utility industry expressed concern that the WEPCO decision on RMRR might
require power plants to obtain NSR permits for many component-replacement projects that
they viewed as routine. The WEPCO decision came out during the congressional
deliberations over the 1990 CAA Amendments, and a number of members of Congress
raised these concerns as part of this process. In response, the General Accounting Office
(“GAO”), now called the Government Accountability Office, did a study which found that
the WEPCO project was highly unusual and that most power plant replacement and repair
projects would be less extensive. Among other things, GAO interviewed EPA staffers
involved in NSR issues. The Chairman of the House Energy and Commerce Committee
(which was responsible for overseeing EPA) also sent a letter to EPA asking the agency to
explain the scope of the WEPCO applicability determination and its implications for other
power plants.

In his response to this letter, the then-EPA Assistant Administrator for Air and
Radiation, the senior EPA official in charge of implementing the CAA (and one of my
predecessors at EPA), reassured the Chairman and other members of Congress that the
WEPCO decision would not have a significant impact on other power plants. His letter
affirmed the views of EPA staff reported in the GAO Report:

As indicated in the GAO report, it is expected that most utility
projects will not be similar to the WEPCO situation. That is, EPA
believes that most utilities conduct an ongoing maintenance

program at existing plants which prevents deterioration of
production capacity and utilization levels.
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He went on to state that “the ruling is not expected to significantly affect power
plant life extension projects” and that “EPA’s WEPCO decision only applies to utilities
proposing ‘WEPCO type’ changes.” Letter dated June 19, 1991, from EPA Assistant
Administrator William Rosenberg to Chairman John Dingell, attached as Schedule JRH-
D4.

Q. How did EPA respond to the WEPCO decision?

A. EPA issued a new rule in response to the decision known as the “WEPCO
Rule.” Although the Seventh Circuit had upheld EPA’s determination that the project
proposed by WEPCO was not RMRR, it disagreed with EPA’s approach for determining
whether the project would result in a significant emission increase (and thus be a “major
modification” that required an NSR permit). As noted above, the utility industry also had
concerns that the approach EPA used for WEPCO might cause many equipment-
replacement projects, which they viewed as routine, to be regulated by the NSR program.
To address both these issues (as well as to adjust the NSR program to reflect the recently
enacted 1990 CAA Amendments), EPA went through notice-and-comment rulemaking to
clarify the way the federal NSR program would apply to existing power plants, including
its approach to RMRR. The final WEPCO Rule was issued in 1992.

On the issue of RMRR, EPA deferred promulgating a formal regulatory definition
of RMRR under the WEPCO Rule. Instead, EPA noted that:

the issue has an important bearing on today's rule because a project
that is determined to be routine is excluded by EPA regulations from
the definition of major modification. For this reason, EPA plans to
issue guidance on this subject as part of a NSR regulatory update
package which EPA presently intends to propose by early summer.
In the meantime, EPA is today clarifying that the determination of

whether the repair or replacement of a particular item of equipment
is "routine" under the NSR regulations, while made on a case-by-
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case basis, must be based on the evaluation of whether that type of
equipment has been repaired or replaced by sources within the
relevant industrial category.

57 Fed. Reg. 32,314, 32,326 (July 21, 1992) (preamble to final rule).

Q. What did the WEPCO Rule say about how to determine whether a
project would result in a significant increase in emissions?

A. The WEPCO Rule clarified the way in which companies and regulators
should determine whether projects at existing power plants (referred to as “electric utility
steam generating units””) would result in an emission increase. For one thing, the Rule
explicitly reaffirmed EPA’s view that a project would trigger NSR only if it “caused” an
increase in emissions. Here is the way EPA discussed this issue in the Rule:

The NSR regulatory provisions require that the physical or
operational change "result in" an increase in actual emissions in
order to consider that change to be a modification [see e.g., 40 CFR
§ 52.21(2)(1)]. In other words, NSR will not apply unless EPA finds

that there is a causal link between the proposed change and any post-
change increase in emissions.

* * * * *

Consequently, where projected increased operations are in response
to an independent factor, such as demand growth, which could have
occurred and affected the unit's operations during the representative
baseline period even in the absence of the physical or operational
change, the increased operations cannot be said to result from the
change and therefore may be excluded from the projection of the
unit's future actual emissions.

57 Fed. Reg. at 32,326, 32,327.

The WEPCO Rule also clarified the way in which post-project emissions should be
calculated at existing power plants. See 57 Fed. Reg. at 32,323-26. In the WEPCO case,
EPA had argued that a plant owner had to assume that, after any type of change, the plant

would operate at full capacity, 24-hours-a-day, 365-days-a-year. Thus, post-project
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emissions at existing power plants were based on the unit’s maximum “potential-to-emit”
after the change. To determine whether a project would cause a significant increase in
emissions, the annual emissions that would occur if the plant operated at full capacity for
365-days-a-year were compared to the plant’s actual annual emissions prior to the change.
This is referred as the “actual-to-potential test.” Under this test, any change at a power
plant would result in an emission increase because no plant actually operates round the
clock for 365-days-a-year, meaning that future emissions would always be predicted to be
higher than past emissions.

The WEPCO court found that this test was unreasonable and that past actual
emissions had to be compared with projected actual emissions in the future. The WEPCO
Rule provided that pre-project actual emissions (often referred to as “baseline emissions”
or the “baseline”) should be compared to the emissions that were actually expected to occur
in the future, referred to under the rule as “representative actual annual emissions.” 57 Fed.
Reg. at 32,337.

Q. Did EPA issue any subsequent NSR regulations on the definition of
“major modification”?

A. Yes. In the 2002 NSR Reform Rule, EPA clarified how to compare past
actual emissions with projected future actual emissions for purposes of determining
whether a project (i.e., a physical change at a facility) would cause an emission increase
and thus potentially trigger NSR as a “major modification.” When it comes to past actual
annual emissions, power plants can select the highest total emissions during any

consecutive 24-month period in the five years leading up to the change, and then divide
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that number by two to calculate “baseline emissions” in tons per year. This number
represents past actual annual emissions.

When estimating future actual annual emissions (i.e., what the annual emissions
will be after the change), the rules say that the plant must project what annual emissions
will be for every 12-month period, on a rolling basis, for at least five years after the change.
If a change will increase the capacity of the unit, then the plant must estimate future
emissions on a 12-month rolling basis for 10 years after the change. But the rules do not
prescribe any particular method for estimating or projecting future actual annual emissions.

When EPA proposed these rules, it got public comments asking the agency to
specify particular methods that should be used to estimate future actual annual emissions,
but EPA decided that doing so would not be feasible. As EPA explained when responding
to these comments, environmental regulators could not enumerate all the factors that might
affect future emissions because this would depend in large part on business and economic
issues. EPA did, however, require companies to take a number of specific factors into
account when projecting future emissions. The regulations provide that:

In determining the projected actual emissions . . . (before beginning

actual construction), the owner or operator of the major stationary
source:

(a) Shall consider all relevant information, including but not limited
to, historical operational data, the company's own representations,
the company's expected business activity and the company's highest
projections of business activity, the company's filings with the State
or Federal regulatory authorities, and compliance plans under the
approved State Implementation Plan.

67 Fed. Reg. at 80,277 (preamble to final rule).
While the rules require consideration of these factors, it is important to note that

EPA did not prescribe a particular methodology or formula that must be used in projecting
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future emissions. In fact, EPA specifically declined to do so. The understanding was that,
if companies made such projections after considering all the relevant factors, regulators
would not second guess them as long as these projections were reasonable. Technical
Support Document (Response to Comments) for the Prevention of Significant
Deterioration and Nonattainment Area New Source Review Regulations (Nov. 2002), at I-

5-25  to  1-5-28, available at  https://www.epa.gov/sites/default/files/2015-

12/documents/nsr-tsd_11-22-02.pdf (attached as Schedule JRH-DS)

If the projected future actual annual emissions in all the 12-month periods are
always lower than the baseline emissions, then that’s the end of the analysis, and an NSR
permit is not required. If estimated future emissions in any 12-month period are higher
than the baseline emissions, you then move on to the next step in the applicability analysis,
which is designed to determine whether this increase is actually caused by the project.

Q. How do you determine whether a projected increase in future emissions
would be caused by a particular project?

A. Actual annual emissions at an industrial facility change from year to year
for reasons that have nothing to do with any changes at the facility itself. Emissions might
increase substantially from one year to the next even though the facility remains entirely
unchanged. At a power plant, annual emissions depend primarily on how often and how
hard it is called upon to operate, which depends on a number of things, including weather,
the number and operating status of other power plants in the area, the transmission
infrastructure, and overall economic activity within the area served by the utility system.
The Clean Air Act is clear that a project will trigger NSR only if it will “cause” an emission

increase. So, if an emission increase is not caused by the project, it does not trigger NSR.
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The 2002 NSR Reform Rule addresses this causation requirement with an
additional step. If your projections show an increase above baseline emissions after a
proposed project, you must subtract the emissions that (1) “could have been accommodated
during the baseline period” and (2) “that are also unrelated to the particular project,
including any increased utilization due to product demand growth.” Id. at 80,277.

Q. In your experience, in the period from 2000 — 2010, how would a
reasonable power plant operator in Missouri have determined whether it needed an
NSR permit for a particular project?

A. As 1 mentioned earlier, a reasonable power plant operator would have
applied the approved SIP (here, the Missouri SIP), because that is the law that actually
applies. During the time period when Ameren was planning and undertaking the Rush
Island Projects, it was reasonable to read the Missouri SIP as requiring NSR permits only
for something that would be both a “modification” (i.e., it would cause an increase in
potential emissions) and a “major modification” (i.e., it would cause an increase actual
annual emissions above the applicable significance levels). If a project would not be a
modification (because it would not cause an increase in potential emissions), there would
have been no need to determine whether it would also be a major modification. On the
other hand, if a project will cause an increase in potential emissions (and thus be a
modification), the operator would need to determine whether it would also be a major
modification for which an NSR permit is required.

Q. How would a reasonable power plant operator determine whether a

project would be a “major modification”?
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A. In assessing whether something is a “major modification” under the NSR
rules, there are basically two questions: (1) Will a proposed project be a “physical change
or change in the method of operation”? And (2) will the project cause a significant increase
in actual annual emissions? You don’t trigger NSR unless the answer to both questions is
“yes.” Although you can conclude that an NSR permit is not required if the answer to
either question is “no,” sources generally examine both questions out of an abundance of
caution.

Q. How does an owner or operator determine if there will be a physical
change at a facility?

A. As 1 testified earlier, EPA has repeatedly said that “physical change or
change in the method of operation” is a broad concept that could conceivably cover almost
anything done at a facility, like changing out a filter. So, the analysis of whether a
particular project or activity is a physical or operational change is primarily an analysis of
whether the project falls within one of the exclusions found in the SIP-approved NSR rules.
A key exclusion under both the federal rules and the SIP-approved Missouri NSR rules is
for projects that are considered to be RMRR. When evaluating the type of maintenance and
repair work typically performed during an outage at a power plant, the question of whether
such work constitutes a “physical change” normally depends on whether it qualifies as
RMRR.

Q. And what would a reasonable power plant operator consider in
applying the RMRR exclusion?

A. A reasonable power plant operator would consider the plain text of the

RMRR exclusion, which covers “repair” and “replacement” of components in addition to
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“maintenance.” The reasonable power plant operator would also consider the available
statements by the regulators concerning the scope of the RMRR exclusion, including those
statements by EPA I have summarized above. The operator would also consider the extent
to which similar projects have been done at other plants and whether other operators have
obtained NSR permits for such projects.

Q. If a proposed project is not RMRR (and thus is a physical change), how
would a reasonable power plant operator determine whether the project will cause
an increase in emissions that would trigger NSR?

A. As I testified earlier, EPA’s 2002 NSR Reform Rule codified a framework
for evaluating whether a physical or operational change will cause a significant emission
increase. That framework compares the baseline actual annual emissions prior to the
change to the projected actual annual emissions after the change. The actual-to-projected-
actual methodology from the NSR Reform Rule was adopted into the Missouri SIP in 2006.
But to reiterate the point I made earlier, it is clear that, at the time of the Rush Island
Projects, both MDNR and Ameren Missouri believed that it was not necessary to apply this
actual-to-projected-actual rule to projects (like the Rush Island Projects) that would not
increase potential emissions and would thus be “screened out” of permitting requirements.

If you assume that the actual-to-projected-actual rule had been triggered, the 2002
NSR Reform Rule does not prescribe a particular method for making projections about
future actual emissions after a physical change is made to a plant. In fact, EPA explicitly
declined to do so and recognized that owners and operators will have discretion in making

these calculations, provided that they satisfy the objective requirements of the rule.
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While EPA did not specify a calculation method that must be used with the actual-
to-projected-actual emissions test, EPA did attempt to ensure that the calculated increase
between the baseline emissions (pre-change) and projected actual emissions (post-change)
focuses on the increase caused by the change. For example, if a source experiences an
increase in emissions after a project, but that increase is unrelated to the change — for
example, if the source experiences increased utilization due to demand growth, and the
source was capable of operating at that increased utilization level prior to the change — that
unrelated emission increase must be excluded when comparing the projected emission
increase to the applicable significance threshold.

If a project is a physical or operational change that causes an increase in emissions,
and the difference between the source’s baseline actual emissions and projected actual
emissions exceeds the applicable significance threshold, that change is a “major
modification” that triggers NSR.

Q. Will an owner or operator be required to exercise engineering
judgment or discretion in making this determination?

A. Yes. In comments on the proposed 2002 NSR reforms, some parties argued
that EPA should include a specific methodology for projecting future emissions. EPA
explained, however, that this was not appropriate or even feasible and instead recognized
that companies would be in the best position to make such projections. To project future
emissions and to determine whether any projected increase would be caused by a particular

project, the plant operator always needs to exercise engineering judgement.
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Q. This seems very complicated. If there is any question as to whether a
project might be viewed as a “major modification,” why wouldn’t a plant owner
simply get an NSR permit for it?

A. First of all, one thing that was not complicated was the threshold
determination that needed to be made under the Missouri SIP: would the change increase
potential emissions at maximum design capacity? There is no dispute that for the Rush
Island Projects, potential emissions would not increase when the plant is operating at its
maximum design capacity Ameren Missouri’s engineers made this very clear (see Boll
Declaration, attached as Schedule JRH-D6), and no one has ever disputed this fact.
Knowing that to be the case, and understanding that under the Missouri SIP the Rush Island
Projects were screened out, there was no reason to get a permit.

Moreover, the process for getting an NSR permit is long and costly, especially for
a coal-fired power plant, in large part because of opposition from environmental groups
that oppose all such plants. By the late 1990s, it could easily take several years to obtain
an NSR permit for a coal fired power plant, followed by one to two years of litigation to
defend the permit in court.

V. ROLE OF ENVIRONMENTAL SERVICES DEPARTMENT

Q. Ameren Missouri was supported on all environmental matters by the
Environmental Services Department within Ameren Services Company. Did this
department undertake reasonable efforts to understand New Source Review
requirements before the Company began planning the Rush Island Project?

A. It is clear that the Environmental Services Department was very well aware

of the NSR program and NSR requirements. Among other things, Ameren Missouri was
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a member of the Utility Air Regulatory Group (“UARG”), a large coalition of power
companies and national trade associations that kept its members well informed about NSR
regulatory and litigation developments. The record shows that Ameren Missouri
participated actively in UARG meetings about NSR and other regulatory issues. Even
though UARG was represented by a law firm that competes with my own, I can say that at
the time, UARG was the best source in the country for information and analysis of
regulatory and permitting requirements for coal-fired power plants. The record shows that
UARG provided Ameren Missouri with detailed information about NSR developments on
a regular basis in the years leading up to the Rush Island Projects. It is clear that Ameren
paid close attention to NSR requirements — the specific requirements in the Missouri NSR
regulations and EPA’s efforts to implement NSR on a national basis. From its participation
in UARG, Ameren Missouri was aware that many other companies had done the same
types of projects at coal-fired power plants that it was planning to undertake at Rush Island,
and that no other company had sought NSR permits for such projects.

Q. What type of information did the Environmental Services Department
receive from UARG regarding NSR requirements and the type of projects that
required NSR permits?

A. I have had the chance to review numerous documents that UARG provided
to Ameren’s Environmental Services Department, and they are remarkably comprehensive.
It is clear that UARG was paying close attention to regulatory actions involving the NSR
program and also to the NSR enforcement actions that EPA had brought against electric
utilities. UARG was also providing its member companies (including Ameren) with

detailed information and analysis about these matters. On at least one occasion, a key
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official from EPA’s NSR Group (Lynn Hutchinson) attended an in-person meeting with
UARG members (including Steven Whitworth from Ameren’s Environmental Services
Department) to discuss the 2002 NSR Reform Rule I mentioned earlier.

Mr. Whitworth was very involved in UARG, as his testimony filed in this docket
demonstrates. He was Ameren’s official representative on the UARG Policy Committee
(which directed all UARG activities) and on the “Planning, Repair, Enforcement, and
Permitting” (“PREP”) Committee, which was focused on NSR. Through UARG (and
especially the PREP Committee), Ameren’s Environmental Services Department was well
informed about:

e The numerous regulatory actions that EPA had taken over the years to
establish and then revise the NSR program, including all the actions I
discussed earlier. See Schedule SCW-D9, Schedule SCW-D13, Schedule
SCW-D14.

e How the NSR regulations had been interpreted and applied by regulators
over the years, including the WEPCO decision and the letter I discussed
earlier from the head of the EPA Air Office—the letter stating that only
“WEPCO type changes” would trigger NSR and that the WEPCO decision
“is not expected to significantly affect power plant life extension projects.”
See Schedule SCW-D4.

e How other utilities were interpreting the NSR regulations. In fact, Ameren
received a detailed memorandum from UARG showing that other power
companies had collectively made more than a hundred component

replacements that were the same as or similar to the component
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replacements in the Rush Island Projects—and that no one had sought an
NSR permit for any of these projects. See Schedule SCW-D6.

The positions taken by EPA’s Office of Enforcement and Compliance
Assurance (“OECA”) in the utility NSR enforcement initiative. See
Schedule SCW-D4, Schedule SCW-D11, Schedule SCW-D12

The conflict between the ways in which NSR was being interpreted by
EPA’s program office (the Office of Air and Radiation) and the
interpretations that OECA was advancing in the NSR enforcement cases.
See Schedule SCW-D3, Schedule SCW-DS5.

The arguments that utilities were making in response to OECA’s
enforcement interpretations. See Schedule SCW-D4, Schedule SCW-D11,
Schedule SCW-D12.2

The fact that EPA lost more often than not in the litigated cases. [ was aware
of this fact, but it is interesting to see the updates that UARG regularly
provided its members to show the decisions made in enforcement cases,
along with slides showing that more courts were agreeing with utilities than
with EPA. See Schedules SCW-D10 to SCW-D18.

What does the record show regarding the role of the Environmental

Services Department in reviewing the Rush Island Projects for New Source Review

requirements?

2 The utility industry was certainly not the only industry sector that strongly disagreed with regulatory
interpretations that EPA took in NSR enforcement actions. EPA has pursued NSR enforcement initiatives
against refineries, wood products plants, cement plants, and glass manufacturing plants. And companies
targeted by those enforcement initiatives strongly objected to positions taken by the EPA enforcement office.
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A. It is clear that the Environmental Services Department made the decision
that no NSR permits were required for either of the Rush Island Projects. This was made
clear in the declaration and testimony submitted by Steven Whitworth in the District Court
case. On December 4, 2013, and September 5, 2014, Steven Whitworth gave depositions
in the District Court enforcement case. In 2015, Mr. Whitworth provided a sworn
declaration, attached hereto as Schedule JRH-D7. That prior testimony by Mr. Whitworth
explained in some detail the role that he and the Environmental Services Department
played in reviewing the Rush Island Projects and how they determined that that the
Company did not need NSR permits for them. Mr. Whitworth has confirmed that prior
testimony and expounded upon it in his direct testimony filed contemporaneously in this
docket.

VI. AMEREN MISSOURI’S APPLICABILITY DETERMINATIONS

Q. Have you been asked to evaluate Ameren Missouri’s NSR applicability
determinations on the Rush Island Projects?

A. Yes, I have been specifically asked to provide my opinion on whether
Ameren Missouri’s pre-project applicability determinations were reasonable.

Q. How do you go about determining whether Ameren Missouri made a
reasonable determination that the Rush Island Projects would not trigger NSR?

A. This can be done only by looking at the regulatory and legal landscape that
existed at the time—what Ameren Missouri knew or should have known when it had to
make these determinations. That’s why I have talked about the applicable regulations, the
things that MDNR and EPA were saying about those regulations, the views and actions

taken by other companies dealing with the same issues, the positions EPA was taking in
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NSR enforcement cases, and the court decisions in those cases. In hindsight, it’s tempting
to look at the results of the enforcement action against Ameren Missouri, but the Company
could not reasonably have anticipated these results (e.g., that the District Court would
interpret the Missouri SIP in a completely different manner than MDNR itself had
interpreted and applied it) when it was planning the Rush Island Projects and deciding

whether it needed NSR permits for them.

Q. What information have you relied upon in evaluating these
determinations?
A. I have relied on:

o the text of the Missouri SIP-approved NSR regulations;

e the history of the NSR program, including the WEPCO decision, the WEPCO
rule, and the 2002 NSR Reform Rule;

e the implementation of the NSR program by Missouri and other states through
SIPs;

e the interpretations and actions by MDNR concerning its SIP and NSR
requirements under that SIP;

e the state of the law at the time the decisions were made;

e the testimony and declarations of Ameren Missouri employees and MDNR
representatives; and

e my more than 30 years of experience dealing with NSR issues as a government
official and a lawyer in private practice.

I am not relying upon any privileged or confidential information as support for my

opinions.
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Q. Who are the key Ameren employees whose testimony and declarations
you reference?

A. Steven Whitworth and David Boll. Mr. Whitworth led Ameren Services
Company’s Environmental Services Department from 2007 until 2018, when a corporate
reorganization occurred. From 2018 until his recent retirement, Mr. Whitworth led the
environmental services department dedicated exclusively to Ameren Missouri. The
Environmental Services Department had responsibility for determining whether permits
were required for the Rush Island Projects. Whitworth Declaration § 3. The Environmental
Services Department did so through collaborative discussion involving engineers in other
departments who had knowledge about and responsibility for the projects. Whitworth
Declaration 99 3-6. David Boll, a licensed professional engineer in Ameren Missouri’s
Environmental Project Engineering Department, was one such individual. Mr. Boll’s
responsibilities included supervising the work for the component replacement projects at
issue at Rush Island and assessing the impact component replacements were expected to
have on unit operations. Schedule JRH-D6 (Boll Declaration) 9 2-3. As their declarations
describe, Messrs. Whitworth and Boll have personal knowledge of the permitting decisions
Ameren Missouri made concerning the Rush Island Projects.?

Q. Can you identify the projects and applicability determinations that you
have been asked to evaluate?

A. I have been asked to evaluate Ameren Missouri’s pre-project NSR

applicability determinations for the Rush Island Projects.

3 As noted above, Mr. Whitworth confirmed this prior testimony in his direct testimony filed
contemporaneously in this docket.
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Q. What permitting determinations did Ameren Missouri make for those
projects?

A. Ameren Missouri determined that it did not need to obtain NSR permits for
any of the Rush Island Projects.

Q. Do you know the basis for those determinations?

A. As I mentioned, I have reviewed a number of documents related to Ameren
Missouri’s determinations, all of which I understand were produced in the Ameren
Missouri litigation in the U.S. District Court for the Eastern District of Missouri. In
addition, I have reviewed Mr. Whitworth’s testimony in the District Court and in this
docket. As reflected in these documents, the Company had three basic reasons for these
determinations, any one of which by itself was sufficient to justify not obtaining an NSR
permit:

e Under the applicable regulations in the Missouri SIP, as they had been
interpreted by MDNR, an NSR permit was not required unless a project would
cause an increase in “potential emissions” at a facility, and none of the Rush
Island Projects would increase potential emissions (i.e., the Rush Island
Projects were screened out of permitting requirements).

e Under the 2002 NSR rules incorporated into the Missouri SIP, none of the Rush
Island Projects would be expected to cause an increase in actual emissions and
thus would not trigger NSR.

e Because these same types of projects were done routinely throughout the
industry, they were considered “routine maintenance, repair and replacement”,

which is explicitly exempt from NSR—regardless of any emissions impact.
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Whitworth Declaration 4 7-15.

Q. Can you summarize your opinion regarding the reasonableness of the
permitting determinations made by Ameren Missouri for those projects?

A. When Ameren Missouri determined that it did not need NSR permits for the
Rush Island Projects, each of these was a valid reason for making this determination. Based
on the regulations, regulatory interpretations, and guidance documents available at the
time, and the state of the law as it existed then, if I had been advising Ameren Missouri at
the time, I would have advised the Company that it did not need NSR permits for any of
the projects.

Before the Rush Island Projects were undertaken, many other companies that
owned or operated coal-fired power plants had done the same types of projects at their
plants, and none of them had ever applied for or been required to obtain an NSR permit for
any of these projects. Ameren Missouri was certainly not alone in believing that it did not
need NSR permits for the types of projects the Company undertook at Rush Island in 2007
and 2010, and its belief was reasonable given what it knew or should have known at the
time.

Q. Why do you say, if you had been advising Ameren Missouri “at the
time”?

A. I understand that the question in this proceeding is whether Ameren
Missouri acted reasonably when it decided that it didn’t need NSR permits for projects
performed during the Unit 1 or and Unit 2 outages. In retrospect, it’s easy to criticize those
decisions in light of the protracted litigation that ultimately found that the Company should

have obtained NSR permits based on the District Court’s later interpretation of the
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requirements in a manner different than they were understood and applied a decade earlier.
But if you look at the regulatory and legal landscape at the time that Ameren Missouri
made its compliance decisions—as one must do in order to evaluate the prudence of those
decisions—those decisions were entirely reasonable.

I’ve been dealing with NSR issues and power companies for more than 30 years as
either a government official or an attorney in private practice. Based on this experience, [
don’t think any other company in Ameren Missouri’s position would have made a different
decision based on the regulatory landscape and the state of the law that existed in 2005 —
2010.

A. Potential Emissions

Q. You mention three reasons why Ameren Missouri decided that it didn’t
need NSR permits. Let us take them one at a time. The first reason was that none of
the projects would increase “potential emissions” at either of the Units. Can you
explain why this was reasonable?

A. Earlier in this testimony, I explained in detail the Missouri NSR regulations
(which had been approved by EPA) and how the different provisions regarding
“modification” and “major modification” could be read to work together. This is certainly
how I would have interpreted these regulations before the court’s ruling in the Ameren
Missouri enforcement case. More importantly, this is also how MDNR understood and
interpreted these regulations (its own regulations) at the time when Ameren Missouri did
the Rush Island Projects.

In summary, under the Missouri SIP rules, the understanding was that an

owner/operator didn’t need to get any kind of construction permit, including an NSR

39



10
11
12
13
14
15
16

17
18

19

20

21

22

23

24

25

26

27

permit, for a project at an existing emission unit unless it would be a “modification” of the
unit; a project is a modification only if it will cause “an increase in potential emissions”
from the unit; and potential emissions are defined as “[t]he emission rate of any pollutant
at maximum design capacity.” 10 CSR 10-6.020(2) (Nov. 30, 2006). Thus, the
understanding was that a project is a modification only if it will cause an increase in the
emission rate when the source is operating at its maximum design capacity.

In 2015, Steven Whitworth, the Senior Director for Environmental Policy and
Analysis at Ameren Services Company, signed a sworn declaration on behalf of Ameren
Missouri regarding the Company’s pre-construction evaluations of the Unit 1 and Unit 2
Projects. After noting that he had worked in the Company’s Environmental Services
Department for over 16 years, he stated:

Based on our considerable experience with NSR permitting under
the Missouri SIP, and the language of the SIP, we understand that
such projects would not increase the unit’s annual rate of potential
emissions, and therefore did not constitute “modifications” under
the Missouri SIP. Accordingly, we determined that such Projects

would not trigger the application of the Missouri Construction
Permit Rule, meaning no construction permit was required.

Whitworth Decl. 4 9, 13. Ameren Missouri’s approach to the Missouri SIP was
entirely reasonable at the time. In fact, given that the state permitting agency had the same
understanding of these regulations, I do not believe that an environmental specialist or
lawyer at any power company would have reached a different conclusion.

It’s also important to note that Missouri was not alone in having SIP-approved
regulations that “screened out” projects that would not increase potential emissions. As I
mentioned above, both Nevada and Connecticut had similar applicability provisions in
their SIP-approved NSR programs. In both cases, before the states considered whether

there was a “major modification” that would trigger NSR, they first determined whether
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there would be a “modification,” which was only the case if a physical change to a unit
would increase its potential emissions. If not, an NSR permit was not required.

It is undisputed that none of the Rush Island Projects increased the emission rate of
either Unit 1 or Unit 2 when it was operating at its maximum design capacity. Boll
Declaration 99 7-8. Because none of the projects was a “modification,” Ameren Missouri’s
understanding was that none of the projects would be a “major modification” that would
trigger NSR. Whitworth Declaration 49 9, 13. This was a reasonable understanding at the
time.

B. Actual Emissions

Q. You mentioned a second reason why Ameren Missouri determined that
it did not need NSR permits for the Unit 1 or Unit 2 Projects—that none of them
would be expected to cause an increase in actual annual emissions from Rush Island.
Is this correct?

A. Ameren Missouri clearly believed that such a determination was not
required because none of the Rush Island Projects would be a modification under the
Missouri NSR Program, but Ameren Missouri did consider the question of whether the
Projects would cause an increase in actual emissions, albeit in a qualitative manner rather
than by doing calculations.

Q. Do the rules require a company to do numerical calculations to show
that a project will not cause an emission increase?

A. The 2002 version of the NSR rules incorporated into the Missouri SIP did
not require numerical calculations. Companies often rely on their knowledge of their

operations and the markets they serve to make these assessments. In many cases, making
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these assessments can be relatively straightforward. As long as the particular project will
not increase the capacity of a plant or result in a material change in its efficiency sufficient
to change its dispatch order on the system (and there is no evidence that the Rush Island
Projects did either of these things), an electric utility can usually determine that the
expected increase in emissions is “unrelated to the particular project” as long as the plant
“could have accommodated” those emissions before the project. EPA acknowledged as
much in 2005, when it stated that the existing 2002 NSR rules would generally produce the
same result as would a rule that would be triggered only by an increase in maximum
achievable hourly rate (i.e., an increase in potential emissions). See Schedule SCW-D13.
Q. Have you evaluated Ameren Missouri’s determinations that none of the

Rush Island Projects would cause an increase in actual annual emissions?

A. Yes.
Q. Were those determinations reasonable?
A. Yes, they were. [ have reviewed the transcripts of depositions and

testimony regarding this evaluation, and the best summary of Ameren Missouri’s approach
comes from Mr. Whitworth’s 2015 declaration, where he says the following:

In addition to assessing the applicability of the Missouri SIP and
whether the 2007 Projects constituted routine maintenance repair
and replacement, Ameren also assessed any impact of the Projects
on projected actual future emissions. We had experience with and
knowledge of the similar projects described above, and were
familiar with the Rush Island units’ operational characteristics. This
included our knowledge that Ameren’s coal-fired generating units
operate below their available capacity and thus have a large amount
of unused capacity to generate. Based on these and other
considerations derived from our experience, knowledge and
judgment, and based on the judgment of Ameren’s engineering
personnel, we in Environmental Services concluded that the 2007
Projects would not cause actual emissions to increase.
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Whitworth Decl. § 11. Ameren Missouri reached the same conclusion concerning the 2010
Projects. Whitworth Decl. § 15. Ameren Missouri’s approach was consistent with what I
have seen from other companies, including companies in the power sector. If a particular
project or set of projects will not increase the capacity of a unit or result in a material
change in its efficiency, and the unit had plenty of excess capacity before the project, it is
easy to conclude that the project will not cause an emission increase. Boll Decl. § 15.

No matter how sophisticated the analysis, projections of future emissions at a power
plant are always uncertain because they depend on many factors that are outside the
company’s control, including the weather, actions of other companies, and overall
economic activity in the area served by the plant. Emissions of SOz from Rush Island varied
considerably from year to year both before and after the Rush Island Projects occurred.
Whitworth Declaration 99 30-33. If company experts know that, for technical reasons, a
particular project or set of projects will not have any impact on how often a unit will operate
or how much it will be able to produce (and therefore emit) in future years, they can
reasonably conclude that the project or set of projects will not cause any increase in
emissions without any calculations. That is the case here. Boll Declaration g 7-19;
Whitworth Declaration 9 11, 15. Based on my experience with the power sector, I think
that other power companies would have made the same determination.*

Again, I am aware that that the District Court found that Ameren Missouri’s

consideration of future actual emissions was not consistent with the Court’s interpretation

4T am aware that Ameren Missouri performed some emissions calculations for the Unit 2 Projects after that
work commenced. Whitworth Declaration 4 16-26. Although I am not relying on those calculations for my
opinion that Ameren Missouri’s pre-project applicability determinations were reasonable, I conclude that
Ameren Missouri’s post-project calculations for Unit 2 were reasonable as well given what Ameren Missouri
knew or should have known at the time about the actual-to-projected-actual test.
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of EPA’s NSR requirements, but this decision came almost a decade after Ameren had
made its determinations. In my opinion, based on what the Company knew or should have
known at the time, Ameren Missouri’s determination that the Rush Island Projects would
not cause an increase in actual annual emissions was reasonable.

C.  RMRR

Q. Finally, you mentioned that Ameren Missouri also relied on the RMRR
exclusion when it determined that it didn’t need NSR permits. Can you explain why
you think that this was reasonable?

A. As I mentioned earlier, both the federal NSR regulations and the State’s
SIP-approved NSR regulations have an explicit NSR exemption for projects that qualify as
RMRR. NSR applies to an existing unit only if there is “a physical or operational change”
at the unit that results in a significant emission increase. Any type of maintenance, repair
or replacement project that qualifies as RMRR is explicitly excluded from the definition of
a physical or operational change.

In my experience, whenever an industrial facility is doing significant maintenance
work during an outage, it will consider whether the work should be considered RMRR. In
the vast majority of cases, operators simply rely on their experience with the ongoing
maintenance of their facilities and their knowledge of maintenance practices within the
industry to determine whether particular projects should be viewed as RMRR.

It is clear from the documents I have reviewed that, before undertaking the Rush
Island Projects, Ameren Missouri considered whether they qualified as RMRR. They were
aware of the maintenance, repair, and replacement practices at the many different power

plants they operate, at those operated by their Illinois affiliate, and of those across the
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industry as well. Again, I will quote from Mr. Whitworth’s declaration, where he made the

following statement regarding both sets of projects:
As explained in Mr. Boll’s declaration, Ameren engineering
personnel had also determined that the [Unit 1 and 2] Projects were
routine in nature because, among other reasons, they were like-kind
replacements of existing components with new components that
were functionally equivalent. Ameren was aware that such
replacements were commonly performed throughout the industry. I
and my colleagues in Environmental Services knew that Ameren
had conducted dozens of similar component replacements at its
other generating units in prior years. Accordingly, I and my
colleagues in Environmental Services determined, prior to the [Unit
1 and 2] Projects, that Ameren’s routine boiler component
replacements such as the [Unit 1 and 2] Projects constituted routine

maintenance repair and replacement activities that are excluded
from NSR permitting under the Missouri SIP.

Whitworth Decl. 4910, 14. See also Boll Decl. § 14. Ameren Missouri’s determinations
that the Rush Island Projects were RMRR were certainly reasonable at the time they were
made.

By that time, many such projects (the replacement of boiler components such as
reheaters, economizers, air preheaters, and boiler tubes) had been made throughout the
industry. This is clear from a 2000 report titled Routine Maintenance of Electric
Generating Stations that was issued by the Tennessee Valley Authority (“TVA”). The
TV A report was based on an industry-wide survey and was explicitly noticed in the Federal
Register. 65 Fed. Reg. 35154 (June 1, 2000). It reviews TVA and general industry
experience with regard to a number of component replacement projects that were the same
or similar to the Rush Island Projects and found that several hundred of them had been
done on coal-fired power plants prior to 1999. TVA itself had done a number of them, but
neither TVA (the federal government’s public utility) nor anyone else had ever applied for

an NSR permit for any such project or group of projects. Even considering all the Rush
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Island Projects together, they were much less extensive than the “WEPCO type” changes
that EPA had said were unprecedented and the only type of component replacement project
that would trigger NSR.

Thus, it was reasonable for Ameren Missouri to rely on the RMRR exclusion, and
EPA’s statements concerning its scope, in determining that the company was not required
to seek NSR permits for any of the Rush Island Projects. At the time Ameren Missouri
made these determinations, I don’t believe that any power company in the country would
have taken a different position. Even today, I believe that many power companies would
make the same determination for such projects.

D. Applicability Determinations

Q. Could Ameren Missouri have consulted with the permitting agency to
confirm its conclusions that no permit was required for the Rush Island Projects?

A. This is possible but rarely done—and never (as far as [ know) in a case such
as this one, where company officials were familiar with the applicable NSR regulations
and, based on their understanding of these regulations, reasonably believed it was clear that
they didn’t need permits for the Rush Island Projects.

To get this kind of assurance, the plant owner must seek a formal “applicability
determination” from the permitting agency, and this process often takes many months and,
in some cases, it can take more than a year. When maintenance or replacement projects are
needed at a plant and can only be done during a planned outage, companies do not want to
take the time to get an applicability decision unless it involves a novel issue of first

impression. This wasn’t the case here.
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I should also point out that this kind of pre-approval or consultation is not required
under any federal or state rules, and EPA has acknowledged that it is normally not practical
for companies to do so.

Q. Was it reasonable for Ameren Missouri to proceed with the Rush
Island Projects without asking MDNR if the Company needed to obtain NSR permits
for them?

A. Yes. As I mentioned earlier, this kind of pre-approval or consultation is not
required under any federal or state rules, and regulatory agencies have acknowledged that
it is normally not practical for companies to do so. When a company believes that it
understands the relevant regulations (as Ameren Missouri did here), there is no need to
consult with the permitting agency about specific situations. Regulated parties may also
reasonably rely on prior applicability determinations issued by the regulators. It would
certainly have been reasonable for Ameren Missouri to rely upon the “no permit required”
letters issued by MDNR for similar projects at other electric utilities in Missouri.

It also appears that, if Ameren Missouri had consulted with MDNR ahead of time
about the Rush Island Projects, MDNR would have said that neither of them required an
NSR permit. This is clear from the testimony offered by Kyra Moore, the Director of
MDNR’s Division of Environmental Quality and from prior “no permit determinations”
referenced in her testimony. She testified that, as MDNR understood its own rules at the
time, a project at an existing power plant would not need an NSR permit unless it was a
“modification,” and a project is not a modification unless it would increase potential
emissions at a plant when operating at its maximum design capacity. Ameren Missouri was

aware of the plain text of the Missouri SIP and how it had been applied by MDNR to

47



10

11

12

13

14

15

16

17

18

19

20

21

22

23

exclude boiler component replacement projects from NSR requirements, where such
projects would not increase potential emissions. The declaration and testimony of Mr.
Whitworth make this abundantly clear.

It is undisputed that none of the Rush Island Projects increased potential emissions
at Rush Island. Thus, under the Missouri SIP as MDNR understood and applied it, if the
Company had sought a formal “no permit needed” letter for the Rush Island Projects, it
appears that it would have received one.

Q. Should Ameren Missouri have sought the concurrence of EPA before
proceeding with the projects?

A. No. Again, there is no requirement in federal or state regulations for a
company to consult with any regulatory agency regarding permitting decisions in a case
such as this one. Even if a company wanted to seek concurrence of a determination that no
permit is required in a state with a SIP-approved NSR programs (like Missouri), the
company would normally go to the state permitting authority (in this case MDNR)—not to
EPA. And as I just noted, if Ameren Missouri had gone to MDNR, MDNR almost certainly
would have said that the Company did not need NSR permits for the Rush Island Projects.

When companies decide whether a permit is needed for a particular project, they
almost always do what Ameren Missouri did in this case: they rely on what the regulations
say, what regulators have said about permitting requirements, what they know based on
their experience, and what they know from industry groups such as UARG.

The information that UARG provided to Ameren Missouri includes a body of EPA
guidance and interpretations that support Ameren Missouri’s applicability determinations,

as | have summarized above. Moreover, I again note that a key official from EPA’s NSR
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Office actually gave a briefing to UARG members on the applicability provisions of the
2002 NSR rule, which was in place when Ameren Missouri planned and undertook the
Rush Island Projects.

For all these reasons, it would have been surprising if the Company had consulted
with either MDNR or EPA regarding the question of whether permits were required.

Q. If EPA and MDNR interpret MDNR’s regulations in a different way,
which interpretation is considered to be correct?

A. When a state has a SIP-approved NSR program (as Missouri does), the state
has primary responsibility for implementing it. If EPA disagrees with a state’s
interpretation of the SIP, EPA’s interpretation does not automatically control. In
enforcement cases, the court will decide which interpretation is correct, which is what
happened here. The District Court found that EPA’s interpretation of the MDNR rules was
the correct one—not that EPA’s interpretation of a SIP-approved program always controls.
As I noted earlier, the District Court found that the definition of “modification” in the
Missouri SIP did not apply to NSR, but the Court did not find that MDNR’s and Ameren
Missouri’s understanding of the SIP-approved NSR program unreasonable. I understand
that the latter is the question in this case: was it reasonable for Ameren Missouri to have
interpreted the Missouri SIP as it did, based on what it knew or should have known at the
time?

VII. THE DISTRICT COURT DECISIONS

Q. In the NSR enforcement case against Rush Island, did the District
Court apply the interpretation of the Missouri SIP held by MDNR and Ameren

Missouri?
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A. No. In the NSR enforcement case, EPA’s enforcement office argued, and
the District Court found, that, when the 2002 NSR Reform Rules were incorporated into
the Missouri SIP, this effectively eliminated the first step in the Missouri applicability
regulations, which provided that a repair or replacement project at an existing plant would
not be a major modification unless it was a “modification,” as defined above. This was not
done explicitly, but the Court believed that this is what EPA intended when it approved a
SIP-revision to incorporate the 2002 Rules. Thus, under the Court’s reading, a project
could be a “major modification” even if it was not a “modification.” This was an issue of
first impression that no court had previously decided.

Q. Does the fact that a court later ruled against Ameren Missouri mean
that Ameren Missouri’s understanding of the state’s NSR regulations was
unreasonable at the time?

A. No. It is important to remember that the court adopted this interpretation of
the state’s regulations years after Ameren Missouri had completed the Rush Island Projects.
Until the court’s decision, the Missouri DNR (the state agency in charge of implementing
the SIP-approved NSR program) interpreted them differently and told companies that a
project at an existing plant would not be a “major modification” that would trigger NSR
unless it was a “modification” that would increase the plant’s potential emission when
operating at its maximum design capacity.

The record shows that, when Ameren Missouri was planning the Rush Island
Projects and determining whether it needed NSR permits for them, this was its
understanding of the regulations too. At that time, it was certainly reasonable to believe

that you must first determine whether a project is a “modification” before you need to
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decide whether it is a “major modification.” Given that this was the most straightforward
interpretation of the regulations and was also Missouri DNR’s interpretation of them, it
was reasonable for Ameren Missouri to believe that the Rush Island Projects would not
trigger NSR unless they would increase the plant’s potential emissions. Nobody contended
in the District Court litigation that the Rush Island Projects increased potential emissions.

Based on my experience as the head of EPA’s Air Office and someone who has
worked on Clean Air Act regulations for more than 30 years, the reading I have outlined
above is how I would have read and understood the regulations before the District Court’s
decision in the enforcement case. I believe that, before the District Court’s decision, this
was the most reasonable way to interpret the NSR permitting regulations in the Missouri
SIP.

Q. It seems like you’re basically saying that the District Court and 8
Circuit got it wrong—that Ameren Missouri acted lawfully when it went ahead with
the Rush Island Projects without getting NSR permit.

A. No, I am not taking issue with any of their decisions. As I noted earlier, their
decisions are the law. But the question here is not whether Ameren Missouri violated the
Clean Air Act. That issue was decided by the courts. As I understand it, the only question
within the purview of the Commission is whether Ameren Missouri officials acted
prudently in deciding that they did not need NSR permits for the Rush Island Projects,
based on the facts and circumstances known to them in 2005-2010. I am simply pointing
out that, based on what Ameren Missouri knew or could have known at the time, it was
reasonable for Company officials to believe that they did not need NSR permits for the

Rush Island Projects.
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Q. Is there anything in the history of the District Court litigation that
supports the conclusion that Ameren Missouri made reasonable decisions?

A. As I have said, the question of whether these decisions were reasonable or
prudent was not before the court, and the District Court did not specifically address this
question in any of its orders. However, when EPA filed a motion for partial summary
judgement asking the court to rule that the Rush Island Projects did not qualify as RMRR,
the judge denied it, holding “I cannot say that no reasonable factfinder could find for
Ameren.” United States v. Ameren, No. 4:11-cv-77, Mem. Order on Cross-Mot. Summ. J.
at 16 (Feb. 24, 2016). The District Court also denied several other EPA motions for partial
summary judgement on other issues, noting that there were material issues of fact that
required hearing from witnesses on both sides. See e.g. id. at 25; see also id. at 46-48.
Although the Court eventually ruled in favor of EPA on these issues, it never said that
Ameren Missouri’s positions on these issues were unreasonable.

It is also notable that, after ruling in favor of EPA, the District Court stayed its order
granting injunctive relief pending a decision on appeal to the 8 Circuit. The Court agreed
with Ameren “the legal questions were substantial and matters of first impression” and
found that “Ameren’s appeal may raise issues of first impression sufficient to satisfy” the
requirements for obtaining a stay pending review. United States v. Ameren, No. 4:11-cv-
77, Order Granting Motion to Stay (Oct. 22, 2019) at 2.

Q. How do you square your claim that Ameren Missouri acted reasonably
with the District Court’s statement in the 2019 remedy opinion “that Ameren’s failure

to obtain PSD permits was not reasonable”?
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A. First, the issue of whether Ameren Missouri acted reasonably, based on
what it knew or should have known at the time, was not before the District Court. That
Court found that Ameren’s interpretation of the MDNR regulations (which was the same
as MDNR’s interpretation of its regulations) was incorrect and that, based on a correct
reading of the regulations, Ameren Missouri had acted unlawfully. This is not the same as
saying that Ameren Missouri acted unreasonably based on what it knew or should have
known at the time. In any case, the quote you mentioned is not even from the relevant
District Court opinion—the 2017 liability opinion in which the court found that Ameren
Missouri had violated the Clean Air Act by commencing construction without getting an
NSR permit. Instead, the quote is from the 2019 remedy opinion, which dealt with a
different issue: what injunctive relief should be imposed for the violation the District Court
found in the 2017 liability opinion.

Q. Did the 2017 liability opinion establish that Ameren Missouri’s failure
to obtain PSD permits was “not reasonable”?

A. No. The Clean Air Act is a strict liability statute. A court does need to find
that a Company acted unreasonably or imprudently in order to find it liable for violating
the statute (or regulations issued under the statute.)

The District Court’s liability opinion made no findings of fact concerning whether
Ameren Missouri was reasonable or acted reasonably under the circumstances. The only
time that the District Court characterized something as “not reasonable” in the liability
opinion came in its conclusions of law. And there, each reference to “not reasonable”
concerned only the actual annual emissions calculations offered by Ameren Missouri at

trial. See 229 F. Supp. 3d at 1010 (“Ameren’s emissions calculations are not reasonable
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analyses under the PSD rules and therefore do not show that Ameren should not have
expected an emissions increase.”) (emphasis added); id. at 1012 (emissions analyses did
not comply with NSR requirements “and therefore was not reasonable under the law”)
(emphasis added); id. at 1014 (post hoc calculation offered “does not serve as a reasonable
emissions calculation”); id. (“Ameren failed to perform a reasonable analysis under the
PSD rules”) (emphasis added). The District Court was commenting on the reasonableness
of the actual annual emissions analyses based on the Court’s reading of the PSD rules—
nothing else. The District Court’s characterization of those analyses as “not reasonable”
meant only that the calculations did not conform to the requirements of the PSD rules as
the court had declared them in its summary judgment order and in the liability opinion
itself.

The District Court did not pass judgment on whether it was reasonable for Ameren
Missouri to believe that its projects would not trigger PSD permitting under the Missouri
SIP because they would not increase potential emissions. Nor did it pass judgment on
whether it was reasonable for Ameren Missouri to believe that its projects would not cause
annual emissions to increase, because the Rush Island units were capable of
accommodating increased utilization and emissions. And nowhere did the District Court
pass judgment on whether Ameren Missouri’s interpretation and application of the
“routine” exclusion for the Rush Island projects was reasonable or unreasonable.

Ameren Missouri’s actions comported with the law as it was widely understood at
the time and were consistent with the approaches taken by similarly situated electric

utilities across the country. For these reasons, I believe that they were reasonable.
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Q. Do other aspects of the District Court litigation support the conclusion
that it was not about whether Ameren Missouri had acted unreasonably?

A. As I mentioned earlier, the question of whether Ameren Missouri acted
reasonably or made prudent decisions when it decided not to seek NSR permits for the
Rush Island Project was not before the District Court. The question for the court was
whether, under the applicable regulations, Ameren Missouri was required to get such
permits before undertaking the Projects. The court found that Ameren Missouri’s
interpretation of the relevant regulatory provisions was incorrect and that, under the correct
interpretation, Ameren Missouri had violated the law by failing to obtain NSR permits. The
court did not say that Ameren Missouri’s interpretations were unreasonable — just that they
were incorrect.

There is, however, one aspect of the District Court litigation that is relevant to the
question of reasonableness. In a summary judgement motion, Ameren Missouri argued that
EPA was required to show that a “reasonable power plant operator” would have made a
different determination regarding the impact of the Rush Island Projects on future
emissions. Put another way, Ameren Missouri argued that EPA, in order to prevail, had to
show that Ameren Missouri had violated a “standard of care” when it determined that the
Rush Island Projects would not cause an emissions increase. The Court rejected this
argument, holding that “EPA is not required to present standard of care evidence on what
a ‘reasonable power plant operator or owner’ would expect.” Memorandum and Order
(Feb. 24, 2016) at 39. This makes it clear that Ameren Missouri’s prudence or the

reasonableness of its decisions was not before the District Court.
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Q. Did the District Court find that Ameren Missouri was wrong when it
determined that neither of the Rush Island Projects would cause and increase in
potential emissions (i.e., that the emissions rate from the units when operating at
maximum design capacity would not change)?

A. No. It was undisputed that Ameren Missouri’s determination about
potential emissions was correct. All the District Court did was determine that the absence
of an increase in potential emissions would not screen out a project from NSR review.

Q. Did the District Court find that that Ameren Missouri did not have a
reasonable basis for believing that the Rush Island Projects were the type of projects
routinely done in the industry?

A. No. In its liability decision, the District Court did point out that Ameren
Missouri officials had acknowledged that the Rush Island Projects occurred during the
most significant outages in the history of the plant. But there is nothing in the applicable
rules saying that repair and replacement projects that are done during “significant outages”
cannot be RMRR. The consensus industry view was that economizer, reheater, waterwall,
and boiler equipment replacements were routine in the industry and not subject to NSR
permitting. Ameren Missouri, its Illinois affiliates, and other companies had performed
such work frequently—both as stand-alone projects and aggregated together in a single
outage. But I am not aware of any company that sought an NSR permit for them. Nowhere
does the District Court say that Ameren Missouri did not have a reasonable basis for
believing that the Rush Island Projects were routine in the industry and thus excluded from

NSR at the time those decisions were made.
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Q. Did the District Court find that Ameren Missouri did not have a
reasonable basis for believing that the Rush Island Projects would not increase annual
emissions?

A. The District Court found that the approach Ameren Missouri used for
evaluating whether the Projects would increase annual emissions was the wrong one, but
it did not find that Ameren Missouri had no reasonable basis for the approach it took. As
I noted earlier, this was the approach that other power companies were also using at the
time.

Q. Didn’t the District Court find that the approach EPA used to show that
the Rush Island Projects were expected to increase emissions had been “well known”
since 1999 and that, under this approach, Ameren Missouri should have expected an
increase in annual emissions?

A. The District Court’s liability decision notes that “Ameren’s testifying expert
conceded that the method used by the United States’ experts . . . has been ‘well-known in
the industry’ since 1999.” 229 F. Supp. 3d at 915. This approach, known as “the Koppe-
Sahu method” after the names of EPA’s testifying experts, was used only in NSR
enforcement cases. It was never established in any EPA regulations, and Ameren Missouri
(and other power companies) have argued vigorously that it is not a valid method for
determining whether repair and replacement projects would cause an increase in annual
emissions. This is because if a company repairs or replaces a piece of equipment that has
been responsible for any downtime at a power plant, the Koppe-Sahu “method” always
predicts it will cause an increase in emissions. Also, even though some repair and

replacement projects clearly reduce emissions, the method is not capable of predicting an
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emissions decrease. The District Court ultimately decided that the Koppe-Sahu method
could be used in the enforcement case against Ameren Missouri, but the Court did not hold
that it was the only acceptable method or that Ameren Missouri lacked a reasonable basis
for rejecting it.

I have worked with many power companies on NSR issues over the last 17 years,
and I can say that none of them, even today, use the Koppe-Sahu method to determine
whether repair and replacement projects will cause an increase in annual emissions. I am
not aware of any company in any industry that uses this method to determine whether repair
or replacement projects will cause an increase in emissions.

Q. Didn’t the District Court find that Ameren Missouri expected the Rush
Island Projects to increase annual unit availability and therefore should have
expected that the Projects would increase emissions as well?

A. That is what the District Court wrote, even though every Ameren Missouri
witness testified that he would not have expected actual annual availability to increase over
the relevant baseline. But putting that discrepancy aside, it is undisputed that Ameren
Missouri officials knew, prior to the projects, that Rush Island had been operating below
its available capacity. Based on their sworn testimony, they believed that, even if the
projects would improve availability, this would not actually cause an increase in annual
emissions because the plant could have accommodated a large increase in emissions even
without the projects. This is the approach that other power companies often took in
evaluating whether repair and replacement projects would cause an emissions increase, and

it was certainly a reasonable approach at the time.
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Q. Didn’t the District Court find that actual annual emissions at Rush
Island increased after Ameren Missouri completed the Projects?

A. As I mentioned earlier, annual emissions at a facility can change (sometimes
substantially) from year to year for reasons that have nothing to do with any changes at the
facility itself. At power plants, annual emissions depend on how often and how hard it is
called upon to operate, which depends on a number of things, including overall economic
activity, the number and operating status of other power plants in the area, and the
transmission infrastructure, which often changes over time. In general, when an area is
growing economically, power plant emissions in that area normally increase because of
“demand growth.”

Under the federal NSR rules incorporated into the Missouri SIP, the question is
whether an increase in emissions is caused by the project in question. It is undisputed that,
before the Rush Island Projects, the plant was “capable of accommodating” greater levels
of utilization and annual emissions. As EPA and courts have repeatedly emphasized, the
NSR program is a pre-construction permitting program, and the question is whether the
company should have anticipated that a project or group of projects would in the future
cause an emission increase. When a unit is capable of accommodating increased utilization
and emissions, the fact that emissions increased after the fact does not shed any light on
whether the company should have expected, before the outage, that component

replacements would be the “predominant cause” of such an increase.
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VIII. AMEREN MISSOURI’S ENVIRONMENTAL COMPLIANCE PLANNING

Q. Doesn’t the record show that Ameren Missouri engaged outside experts
to begin planning for the installation of scrubbers at Rush Island, in anticipation that
they would be required under NSR?

A. No. This is not correct. The record shows that Ameren Missouri did have
a very robust environmental compliance planning program, which involved regular updates
based on anticipated regulatory requirements, but NSR was not viewed as a primary driver
of pollution controls. In early 2002, the Bush Administration announced its proposed
“Clear Skies” legislation, which would have required substantial reductions in SO2
emissions from coal-fired power plants throughout the country. Shortly thereafter, Ameren
Missouri began to evaluate options for reducing SO2 emissions from all its coal-fired units,
including those at Rush Island.

In early 2004, when it became clear that there were not enough votes in the Senate
to pass Clear Skies, the Bush EPA announced plans for a regulatory approach that
ultimately became the Clean Air Interstate Rule (“CAIR”), which was finalized in 2005
and imposed a stringent new cap on SO2 emissions from coal-fired units in the eastern half
of the U.S. At the same time, EPA issued the Clean Air Mercury Rule (“CAMR”), which
anticipated that that SO2 scrubbers would also be used as a way to reduce mercury
emissions from coal-fired power plants. After CAIR and CAMR were struck down in court
in 2008 as being insufficiently stringent, the Obama EPA announced that it would be
imposing more stringent regulatory requirements to reduce SO2 and mercury emissions
from coal-fired power plants. The record shows that Ameren Missouri’s environmental

compliance planning was focused on these regulatory initiatives. Some planning
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documents noted that NSR might also eventually require scrubbers, but it is clear from the
record that NSR was not viewed as a significant regulatory risk or the primary driver of
new pollution control requirements.

Q. Did Ameren consider NSR as part of its environmental compliance
planning process?

A. I have had the chance to review numerous documents related to Ameren
Missouri’s environmental compliance planning process and found it to be very impressive.
I have also had the chance to work with many other power companies since I left EPA in
2005. All of them, including Ameren Missouri, were well aware of upcoming regulatory
requirements that would require substantial reductions in SO2 and mercury emissions from
coal-fired power plants in the eastern half of the U.S—CAIR and CAMR beginning in
2005 and, after the Obama Administration took office in 2009, the Cross State Air Pollution
Rule (“CSAPR”) and the Mercury and Air Toxics Standards (“MATS”). At the time, these
rules were by far the most costly environmental regulations that EPA had ever issued and
would soon require utilities to make enormous investments in scrubbers and other pollution
control technology. However, none of these rules mandated specific pollution control
equipment, and CAIR, CAMR, and CSAPR involved “cap-and-trade” programs that gave
the industry great flexibility in determining how to reduce their emissions. For this reason,
companies had to consider a range of different compliance options, including the
installation of scrubbers and operational changes involving switches to lower-sulfur coal.

Like all power companies, Ameren Missouri was primarily focused on these new
regulatory requirements. The record shows, however, that the Company was also aware of

NSR and that some companies had settled NSR enforcement cases by agreeing to install
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pollution controls that they were planning to install anyway to meet these new regulatory
requirements. Thus, as part of its compliance planning, Ameren Missouri eventually did a
“sensitivity” study to consider what might be required under NSR. See Schedule SCW-
D22. It is clear, however, that the Company did not view NSR as a program that was likely
to require the installation of new emission controls at Rush Island or any of its other coal-
fired power plants.

Q. When Ameren Missouri was undertaking its environmental
compliance planning process, was its consideration of New Source Review
requirements reasonable?

A. Ameren Missouri’s conclusion at the end of that process that its
environmental compliance plan should be driven by the applicable regulations
(CAIR/CSAPR and CAMR/MATS) and not by the threat of NSR litigation was a
reasonable one. As I noted earlier, since leaving EPA in 2005, I have advised numerous
utilities that owned and operated coal-fired power plants in the 2005-2010 time period
when Ameren was planning and undertaking the Rush Island Projects. None of them
viewed NSR as a program that was likely to require the installation of new pollution
controls on existing coal-fired power plants. EPA targeted many of their plants in its NSR
enforcement initiative, and some of them settled those cases with EPA by agreeing to install
costly new pollution controls. But in almost all cases, they simply agreed to install pollution
controls that they were already planning to install to meet the requirements of CAIR,
CSAPR, or MATS. None of them viewed NSR as a driver of new pollution controls. It is
clear from the documents I have reviewed that Ameren Missouri shared this view, and it

was reasonable in light of what Ameren Missouri knew or could have known at the time.

62



Q. Does this conclude your direct testimony?

A. Yes, it does.
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JEFFREY R. HOLMSTEAD

2001 M Street, NW, Suite 500 | Washington, D.C. 20036 | 202.828.5852
jeff.holmstead@bracewelllaw.com

Professional Experience

Bracewell LLP, Washington, D.C. Office 2006-Present
Partner and Head of the Environmental Strategies Group
The Environmental Strategies Group (ESG) is a multi-disciplinary group that includes
environmental and energy attorneys, public policy advocates, and strategic communications
experts — many of whom have had high-level government experience. As head of the ESG,
Mr. Holmstead represents companies, business groups, and not-for-profit organizations on a
wide range of environmental and energy-related issues related to the Clean Air Act.

United States Environmental Protection Agency 2001-2005

Assistant Administrator for Air and Radiation
Appointed by President George W. Bush and confirmed by the U.S. Senate to oversee all
regulatory and permitting programs created under the Clean Air Act. During his tenure at
EPA, Mr. Holmstead was the architect of several of the Agency’s most important initiatives,
including the Clean Air Interstate Rule, the Clean Air Diesel Rule, the Mercury Rule for
power plants, and the reform of the New Source Review program. He also oversaw the
development of the Bush Administration’s Clear Skies Legislation and key parts of its Global
Climate Change Initiative.

Latham & Watkins, Washington, D.C. Office 1993-2001
Associate and then Partner
As a member of the firm’s Environmental Group, Mr. Holmstead represented a wide variety
of companies and trade associations dealing with issues arising under several environmental
statutes. Much of his work involved the Clean Air Act and, in particular, regulatory issues
arising from the 1990 Amendments to the Clean Air Act.

The White House 1989-1993
Associate Counsel to President George H.W. Bush
Served on the White House Staff as a member of the White House Counsel’s Office. In this
capacity, Mr. Holmstead was involved in discussions that led to passage of the Clean Air Act
Amendments of 1990. After the Amendments were adopted, he was involved in the
interagency review process for all major EPA rules arising under the Clean Air Act.

Davis, Polk, and Wardwell LLP, Washington, D.C. Office 1988-1989
Associate
Worked on securities offerings and advised companies on a range of regulatory issues.

U.S. Court of Appeals for the District of Columbia Circuit 1987-1988
Law Clerk to Judge Douglas H. Ginsburg
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Education

J.D., Yale Law School, 1987
B.A., summa cum laude, Brigham Young University, 1984

Noteworthy

=  Chambers & Partners, Chambers USA, Climate Change, 2010-present; Environment,

2008-present
=  Woodward/White, Inc., Best Lawyers, Environmental Law, 2008-present

= US Legal 500, Environment: Litigation, 2012
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Jeff Holmstead Congressional Testimony

U.S. Senate Committee on Environment and Public Works November 6, 2019
Hearing entitled “Hearing to Examine S. 2662, The Growing American
Innovation Now (GAIN) Act”

U.S. House Committee on Energy and Commerce May 16, 2018
Subcommittee on Environment

Hearing entitled “Legislation Addressing New Source Review Permitting

Reform”

U.S. House Committee on Energy and Commerce February 14, 2018
Subcommittee on Environment

Hearing entitled “New Source Review Permitting Challenges for

Manufacturing and Infrastructure”

U.S. House Committee on Science, Space and Technology February 7, 2017
Hearing entitled “Making EPA Great Again”

U.S. House Committee on Science, Space and Technology October 22, 2015
Hearing entitled “EPA’s 2015 Ozone Standard: Concerns Over Science and
Implementation”

U.S. Senate Committee on Environment and Public Works July 8, 2015
Hearing entitled “Road to Paris: Examining the President’s International
Climate Agenda and Implications for Domestic Environmental Policy”

U.S. House Committee on Science, Space and Technology July 30, 2014
Hearing entitled “EPA’s Carbon Plan: Failure by Design”

U.S. House Committee on Science, Space and Technology June 12, 2013
Subcommittee on Environment
Hearing entitled “Background Check: Achievability of New Ozone Standards”

U.S. House Committee on Energy and Commerce June 28, 2012
Subcommittee on Energy and Power

Hearing entitled “Implications of EPA’s Proposed National Ambient Air

Quality Standards (NAAQS) for Fine Particles (PM2.5)”

U.S. Senate Committee on Environment and Public Works April 17, 2012
Subcommittee on Clean Air and Nuclear Safety

Hearing entitled “Review of Mercury Pollution’s Impacts to Public Health

and the Environment”
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U.S. House Committee on Judiciary May 4, 2011
Subcommittee on Courts, Commercial and Administrative Law

Hearing entitled “Cost-Justifying Regulations: Protecting Jobs and the

Economy by Presidential and Judicial Review of Costs and Benefits”

U.S. House Committee on Select Energy Independence and Global Warming December 11, 2008
Hearing regarding the Administrative Procedure Act and “midnight”
regulations

U.S. House Committee on Select Energy Independence and Global Warming June 26, 2008
Hearing entitled “S4 Gasoline and Fuel Economy: Auto Industry at a
Crossroads”

U.S. Senate Committee on Environment and Public Works January 24, 2008
Hearing entitled “Oversight of EPA’s Decision to Deny the California Waiver”

U.S. House Committee on Energy and Commerce May 26, 2005
Subcommittee on Energy and Air Quality

Hearing on the President’s Clear Skies Act, and the reduction of emissions of

sulfur dioxide (SO2), nitrogen oxides (NOx) and mercury from power plants

U.S. House Committee on Energy and Commerce March 2, 2005
Subcommittee on Energy and Air Quality

Hearing entitled “Clean Air Act Transportation Conformity Provisions

Contained in H.R. 3, ‘The Transportation Equity Act: A Legacy for Users’”

Committee on Environment and Public Works February 9, 2005
Hearing entitled “Environmental Protection Agency’s Fiscal Year 2006
Budget”

U.S. House Committee on Energy and Commerce July 21, 2004

Subcommittee on Energy and Air Quality
Hearing entitled “Methyl Bromide: Update on Achieving the Requirements
of the Clean Air Act and the Montreal Protocol”

U.S. House Committee on Energy and Commerce July 15, 2004
Subcommittee on Energy and Air Quality
Hearing entitled “Status of U.S. Refining Industry”

U.S. House Committee on Government Reform July 7, 2004

Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs
Hearing entitled “Driving Down the Cost of Filling Up”
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House Committee on Energy and Commerce April 21, 2004
Joint Hearing: Subcommittee on Commerce, Trade, and Consumer Protection
and Subcommittee on Energy and Air Quality

Hearing entitled “Current Environmental Issues Affecting the Readiness of

the Department of Defense”

U.S. House Committee on Energy and Commerce July 22, 2003
Subcommittee on Energy and Air Quality
Hearing entitled ““Bump-Up’ Policy under Title | of the Clean Air Act”

U.S. House Committee on Energy and Commerce July 8, 2003
Subcommittee on Energy and Air Quality

Hearing entitled “‘The Clear Skies Initiative: A Multipollutant Approach to

the Clean Air Act”

U.S. House Committee on Energy and Commerce June 3, 2003
Subcommittee on Energy and Commerce

Hearing entitled “The Status of Methyl Bromide Under the Clean Air Act and

the Montreal Protocol”

U.S. Senate Committee on Environment and Public Works April 8, 2003
Subcommittee on Clean Air, Climate Change, and Nuclear Safety
Hearing entitled “Clear Skies Act of 2003”

U.S. Senate Committee on Environment and Public Works March 20, 2003
Subcommittee on Clean Air, Climate Change, and Nuclear Safety
Hearing entitled “Clean Air Act: Alternative Fuels and Fuel Additives”

U.S. Senate Committee on Environment and Public Works March 13, 2003
Subcommittee on Clean Air, Climate Change, and Nuclear Safety

Hearing entitled “Transportation and Air Quality: CMAQ and Conformity

Programs”

U.S. Senate Committee on Health, Education, Labor and Pensions September 3, 2002
Subcommittee on Public Health

Hearings concerning proposed improvements to the New Source Review

(NSR) program under the Clean Air Act

U.S. Senate Committee on Environment and Public Works July 30, 2002
Hearing on the Congestion Mitigation and Air Quality Improvement
program (CMAQ)

U.S. Senate Committee on Environment and Public Works July 16, 2002
U.S. Senate Committee on the Judiciary

Joint hearing on New Source Review policy, regulations, and enforcement

activities
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Senate Committee on Energy and Natural Resources May 23, 2002
Hearing concerning EPA’s role in setting public health and environmental
radiation protection standards for the proposed spent nuclear fuel and high-
level radioactive waste repository at Yucca Mountain, Nevada

U.S. House Committee on Energy and Commerce May 1, 2002
Subcommittee on Energy and Air Quality

Hearing entitled “Accomplishments of the Clean Air Act, as amended by the

Clean Air Act Amendments of 1990”

U.S. House Committee on Energy and Commerce April 18, 2002
Subcommittee on Energy and Air Quality

Hearing entitled “A Review of the President’s Recommendation to Develop a

Nuclear Waste Repository at Yucca Mountain, Nevada”

U.S. House Committee on Appropriations March 12, 2002
Subcommittees on Veterans Affairs, Housing and Urban Development, and
Independent Agencies

Hearing entitled “Departments of Veterans Affairs and Housing and Urban

Development, and Independent Agencies Appropriations for 2003”

U.S. Senate Committee on Governmental Affairs March 7, 2002
Hearing entitled “Public Health and Natural Resources: A Review of the
Implementation of our Environmental Laws—Parts | and Il

U.S. Senate Committee on Environment and Public Works November 1, 2001
Hearing on S. 556 on its impact on the environment and the economy and
any improvements or amendments that should be made to the legislation

U.S. House Committee on Energy and Commerce November 1, 2001
Subcommittee on Oversite and Investigations

Hearing on “Issues Concerning the Use of MTBE in Reformulated Gasoline:

An Update”

U.S. Senate Committee on Environment and Public Works May 17, 2001
Hearing on EPA Nominations
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1 IN THE UNI TED STATES DI STRI CT COURT

2 EASTERN DI STRI CT OF M SSOURI

3 EASTERN DI VI SI ON

4

5 UNI TED STATES OF M SSOURI, )

6 Plaintiff, )

7 VS. ) Givil Action No.

8 ) 4:11-CV-00077- RW\E

9  AMEREN M SSOURI, )
10  Def endant. )
11
12 VI DEOTAPED 30(b) (6) DEPOSI TI ON OF KYRA MOORE

13 TAKEN ON BEHALF OF AMEREN M SSCURI

14 SEPTEMBER 18, 2013

15

16 VI DEOCTAPED 30( b) (6) DEPGCSI TI ON OF KYRA MOORE,
17 produced, sworn, and exam ned on Septenber 18, 2013, between
18 the hours of 8:30 a.m and 7:10 p.m of that day at the

19 of fices of Stinson Morrison Hecker, LLP, 230 W MCarty
20 Street, Jefferson City, Mssouri,before Jennifer L. Leibach,
21 CCR No. 1108, within the state of Mssouri, in a certain
22 cause now pending in the United States District Court,
23 Eastern District of Mssouri, Eastern Division, wherein
24 United States of Anerica is the plaintiff and Areren M ssouri
25 is the defendant.
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12 1155 Connecticut Ave, NW 12 Exhibit No. 11
13 Site 200 13 3/29/06 Letter to Associatied Electric 120
14 Washington, DC 20036 14 Exhibit No. 12
15 (800) 367-3376 15 3/5/08 Applicability Determination 127
16 ALSO PRESENT: Sam Schneiders, Videographer 16 Exhibit No. 13
17 Steven C. Whitworth 17 Applicability Determingtion 140
18 18 Exhibit No. 14
19 19 L etter from John Noedd 147
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21 21 Applicability Determination 150
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23 23 Applicability Determingtion 162
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25 25 EPA Region 7 Report 173
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Page 6 Page 8
1 EXHIBIT INDEX (continued): 1 Department of Naturd Resouroes
2 Exhibit No. 18 2 MR. HANSON: Andrew Hansonwiththe U.S.
3 Applicability Determination 183 3 Depatment of Justiceand I'm hereon behdf of plantiff,
4 Exhibit No. 19 4 United States
5 Letter from MDNR 190 5 MR.MCLANE: Brad MdLanedso onbendf of
6 Exhibit No. 20 6 United States.
7 Applicability Determination 1% 7 MR CHEN: Alex ChienwiththeU.S
8 Exhibit No. 21 8 Environmenta Protection Agency, Region 7.
9 Permit 209 9 MR. BONEBRAKE: Andthen| havejust one
10 Exhibit No. 22 10 daification. ThisisaRule 30(b)(6) deposition of the
11 Parmit 223 11 Missouri Department of Naturd Resources. And sl
12 Exhibit No. 23 12 understand it, Ms. Mooreis-- hasbeen designated by thet
13 Project Applicability for City Utilities 234 13 agency totetify today onitshehdf. Soif wedon'thave
14 Exhibit No. 24 14 any preliminaries, then welll proceed to some questions.
15 Applicd)ility Determination 239 15 VIDEOGRAPHER: Andthentheswearingin.
16 Bxhibit No. 25 16 MR BONEBRAKE: Okey.
17 3/8/10 MDNR Leter to |PL 246 17 VIDEOGRAPHER: And thecourt reporter will now
18 Exhibit A 18 swear inthewitness.
19 Protective Order 19 KYRA MOORE,
20 20 of lanvful age, having been produced, sworn, and examined on
21 21 thepartof thedefendant, testified asfollows:
22 22 DIRECT EXAMINATION
23 23 QUESTIONSBY MR BONEBRAKE:
24 24 Q. Goodmoming.
25 2 A.  Good morning.
Page 7 . Page 9
1 ITISHEREBY STIPULATED AND AGREED by and 1 Q. Asl just metioned, my nameis Steve
2 between counsd for the plaintiff and counsd for the 2 Bongarake and I'm with the law firm of Schiff Hardink We
3 defendant that thisdeposition may betaken by Jennifer L. 3 represent Ameren Missouri in connection with the lawaLit thet
4 Lebach, aCatified Court Reporter, CCR No. 1108, theresfter 4 brings us here today, which indudes Cleen Air Act brought by
5  transcribed into typewriting, with the signature of the 5  theUnited Sates induding prevention of Sgnificant
6  witnessbeing expresdy reserved. 6  degioraion program dams
7 (Exhibit No. 1 was marked for identification.) 7 Could you please gate and pdl your full
8 VIDEOGRAPHER: Okay. Weareontherecord. 8  namefor therecord?
9  Today'sdaeis September the 18th of 2013. Thetimeis 9 A. My nareisKyraMoore firg nameisK-y-r-g
10  gpproximately 8:37 am. Thisisthevideo deposition of Kyra 10 legt neameis Moore M-0-01-€
11 Moore Itsinthematter of United Sttesof Americaversus 11 Q. Anddo you haveamiddeinitiad?
12 AmerenMissouri, Civil Action No. is4:11-CV-00077-RWS. And 12 A. L
13 thisisintheU.S. Didtrict Court, Eastern District of 13 Q. Thankyou. Whet isyour current home address?
14 Missouri, Eastern Division. Wereheretoday a thelaw 14 A. 810 Maupin, M-aup-i-n, Road, Caumbia,
15 officesof SinsonMorrison & Hecker at 230 West McCarty 15 Missouri 65203,
16 SretinJf City, Missouri. If theattorneyscould please 16 Q. Andwhat isyour current business address?
17 daetheir gppearance 17 A. 1659 Eadt EIm Strest, Hferson City, Missouri
18 MR. BONEBRAKE: My nameisSeve Bonebrekeand 18 65101
19  I'mwiththelaw firm of Schiff Hardin and | am heretoday on 19 Q. Andisthat work address an dffice of the
20 behdf of Ameren Missouri, defendant inthelawstit. 20  Misouri Depatment of Naturd Resources?
21 MR.LORING: David Laring, law firm of Schiff 21 A. Yssitis
22 Hardin, hereonbehdf of thedefendant, Ameren Missouri, as 22 Q. Istha the heedquarters for thet agency?
23wl 23 A. ltisthedffice of the depatment's Air
24 MR. DUGGAN: Tim Duggan, I'mwith the Missouri 24 Pollution Control Program.
25  Attorney Generd'sOfficeand | am hereon behdlf of the 25 Q. Andwha isyour birth date?
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Page 10 Page 12
1 A, March5h, 1968, 1  Reuross?
2 Q. 19687 | would liketo - to show you a— an 2 A Ye
3 exhibit that's bean marked MooreMDNR.  It's been marked for 3 Q. I'will u=NSR as shart for New Source Review,
4 identfication as Exhibit No. 1 4 whichiscomprised of the prevention of significant
5 MR. BONEBRAKE: Dave if you could hend thet 5  dagioraion and nonataingble NSR programs Isthet okay
6  outtothefaksaound thetable 6 aswdl?
7 THEWITNESS Soty. Yes 7 A. Ye
8 BY MR BONEBRAKE 8 Q. PD, ot for the prevention of short
9 Q. Andthisisacopy of the ibpoenawith a 9  deaioration program.
10 wwriter for the 30(b)(6) depodition today and thet writer 10 A Ye
11 oontainsanumber of topicsfor you of the deposition of 11 Q. Andif | ueay acronyms during the course of
12 Missouri Depatment of Neturd Resources 12 thedepodtion and you're not sure what I'm asking you, again
13 And do you underdand, Ms Moore, thet you are 13 lemeknow and Il try to Sateit out So thet -
14 tedifying today on behdf of the Missouri Department of 14 A, Oky.
15  Naud Resources with respect to the topics thet are 15 Q. —wehaveacommon understanding of whet |
16 identified in the writer to the SUbpoena? 16 ak Andif you usean acronym in the course of your anse,
17 A. Yesldo 17 | may ask you to spdl it out in the record as wl.
18 Q. Idliketo gat with just afew generd 18 A Okay.
19  ingrudionsfor the deposition with the - with the god of 19 Q. Andif you ned abregk during the course of
20 tryingto get as dean and undarstandable of atransript as 20  thedepodtion, let usknow and well take abresk as soon as
21 wecanfor our conversation today. Wewill — wewill 21 wecan, condsent with the line of questioning that welre
22 prooeed quesion-and-anser dyle o | will ask quesions 22 o
23 and ask then for you to answer those questions: Soiif you 23 And you undersand that you are testifying
24 oould wait for me to complete my questions | would 24 today under oath?
25  gppredaeit and | will try to wait for you to complete your 25 A Ye
Page 11 . Page 13
1 awwashbdorel ak you ay futher quetions 1 Q. Areyou rgresmted by counsd today & the
2 A, Okay. 2 depodtion?
3 Q. If theaés something ambiguousin my 3 A, Yeslam
4 quedions plesselet meknow and Il try to reframeit or 4 Q. Andwhoisyour counsd today for the
5  repraeit o that we have acommon underdanding of whet 5  depodtion?
6  I'm-wha I'masking you. If you dont mention it andit's 6 A.  Tim Duggen.
7 ambiguous Il assume thet you understood whet | was asking 7 Q. Whoisyour curat employa?
8  you Okay? 8 A.  TheMissour Depatment of Naturd Resources,
9 A. Allright. 9  gudficdly thedr pallution control program.
10 Q. If you answer aquesion and then later think 10 Q. Andwha isyour current postion?
11 o something thet would ether change the ansver or from your 11 A. | anthedredtor of thedr program.
12 pagpedive meke it more complete - 12 Q. Andwhen you say air program, thet's short for
13 A.  Uhhuh 13 ar pollution contrd program?
14 Q. - pexeld meknow. Atay time wecan 14 A.  Air padlution contrdl program, yes
15  ga that ontherecord for you 15 Q. Andwhat are the reponsibilities of the air
16 A, Oky. 16 pogam?
17 Q. Andds | wasgoing to mention we will 17 A. Thear program within the Department of
18  probadly be usng anumber of aronymstoday. Infat, | 18 Naturd Resourcesis the agency thet - is the desgnated
19  knowwewill. Sol thought | would put afew of them on the 19  athority to do the Cleen Air At in the state of Missour,
20 reocord up front to try to expedite the process o we have a 20  inaddition to other regulations, but it isthe Missouri
21 common underganding of thetams. | will usethetems US 21 program thet doesthe Cleen Air Act.
22 EPA or EPA asshort for the United States Environmental 22 Q. Now when you sy "does the Cleen Air Adt," do
23 Pratection Agency. Isthat okay with you? 23 youmemn implementsfor the date the federd Cleen Air Act?
24 A Ye 24 A. Right
25 Q. MDNR for the Missouri Department of Naturel 25 Q. And how doesit implement for the Sate the
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1 federd Clean Air Act? 1 cdl that asstion?
2 A. Throughseverd different sectionsin our 2 A. Yes thoaedl stions
3 program. Wedo pamitting, wedo compliance enforcament, we 3 Q. Doesthat section then have respongihilities
4 doplanningwhichinvolvesrulemaking and cregtion of our 4 for bringing enforcement actions againg sources in Missouri
5  9PS our gaeimplementation plan, with EPA. Wedoa 5  tha vidaethe gate of Missouri's air regulaions?
6  vaidy of other projectsaswell - 6 A.  Yes that isoneof thar duties
7 Q. Okay. 7 Q. Youmentioned there was a parmitting section
8 A. -withintheprogram. 8  that reported to you aswel?
9 Q. Sois--isonedf thedutiesof theair 9 A Ye
10 programtoissuecongruction permits? 10 Q. Andisaduty of the parmitting section, then,
1 A. Yes tha'scorrect. 11  theissuance of PSD pemits and the detemination of
12 Q. Andwouldthat include PSD congtruction 12 goplicability of PSD reguirements?
13 pemits? 13 A.  Yes thaisonedf thar tesks
14 A. Yes 14 Q. And how long have you been director?
15 Q. Andisoneof thedutiesof theair program 15 A. Twoyeas
16 dsotomakedeterminaionsregarding the applicability of 16 Q  Andwhendid you gat with MDNR?
17 congtruction permitting requirements? 17 A.  InMachd 199.
18 A. Yes tha'scorrect. 18 Q. Andwhat wasyour initid postion?
19 Q. Andwouldthat indudedutiesto make 19 A. | washiredinto thear program as a parmit
20  deerminaionsregarding gpplicability of the PSD program for 20 writer in the congruction permit unit in 1999.
21 sourcesinMissouri? 21 Q. Anddd you go by adfferent name by chance
22 A. Yes 22 in1999?
23 Q. Thaiscorrect? 23 A. Yes | washired in my maden namewhichis
24 A. Yes tha'scorrect. 24 Hayes H-ay-es for aout Sx months
25 Q. Andwhat areyour specific dutiesasdirector? 25 Q. Okay. And how long were you pamit enginer?
Page 15 . Page 17
1 A. | overssethe program so dll the edtivities of 1 A. | didnt bring that with me. For acouple
2 theprogam fdl under my purview. | have svad diffaent 2 yeas | wrote pamitsin that unit and then in goproximately
3 menagastha assst mewith that, but permitting is one of 3 March 2002, | became the suparvisor of the congrudtion
4 themain setions of the program in addition to enforoament 4 pamitunt. My dffidd tile wasinteim supavisor for a
5  planing that | mentioned eallier and acouple of ather 5  oouleyearsand then | was the permit ssction chief dfter
6  fiscd and budgets ssdtions 6 tha
7 Q  Sowha - what manegars report to you? 7 Q. Sofrom - from 1999 to 2002 while you were a
8 A. | havedx manegas Do you want their names 8 permit engineer, wias your primary duty determining
9 o? 9  gplicability of consruction permit requirements and issing
10 Q. No, might be eedegt if you will giveme 10 ocondruction permits?
11 podtions 11 A.  Yes issuing pamits was the main duty.
12 A.  Okay. Thefirg we have an ingpection 12 Applicability determinationsis one part of thet, so.
13 maintenance section that's actuelly housad in our S Lovis 13 Q. Andtha would haveinduded PSD parmits?
14 rggond dffios but they report to me thet manege our 14 A.  Yes | wasinvaved in acouple PSD pamits
15  @misson programinthe . Louis nontattanment area. And 15 Q. Now you mentioned your podition changed in
16 thenthe ather five sactions are housed in the same building 16 20022
17 withme The pemit section, that's sdf-explanatory. The 17 A Ye
18  planning section that hendles the rules and the state 18 Q. Anddd you sy you became asupavisor a
19  implementation plans Thedr qudity andys's section which 19  thatime?
20 handles our emisson inventory and our monitoring duties 20 A. | wasthe unit chief which isthe supervisor
21 The compliance enforoement saction, again saf-explanatory to 21 of that - the construction permit unit, supervising
22 someextent. And our fiscal and budget ssction, which 22 gpproximady ten parmit wiiters | beieve, for two years
23 handesour budget and our personnd issues within the 23 Q. Sotha brings usto 2004?
24 program. 24 A. Yes
25 Q. Doesthe compliance and enforceamant — do you 25 Q. What happened a that point?
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1 oorex? 1 that'sused for purposss of defining — determining whether
2 MR. HANSON: Ohjedtion, ladk of founddtion, 2 or nat amadification would be expected to ooor?
3 document spesksfor itHf. 3 MR HANSON: Sameobection
4 THE WITNESS This-- thiswould be -- yes 4 THE WITNESS. Eightesn is the definition of
5  thefird place | would go if | was a source to look for 5 potertid to emit, yes
6  goplicability of permitting. 6  BY MR BONEBRAKE
7  BY MR BONEBRAKE 7 Q. Sowould thet be the definition thet a permit
8 Q. Andwhen you were apamit enginexr and thena 8  enginex or pamit manager & MDNR would useto detemmine
9  manager in the condruction permitting section, did you look 9  whether amoxdfication would be expected to ocour that would
10  tothe gpplicability section of the condruction permitting 10  trigger acongtruction permit requirement?
11  rdesasadating placeto detlemine whether or not a 11 A. It would bethe definition we would use to
12 congruction permit would be required? 12 ddinewha the patentid emissons of the sourceare And
13 A Ye 13 thaisone piece of the modification, yes
14 Q. Andif you coud tumn with meto the 14 Q  Andwhenyou sy "one piece of the
15  definition section, which is 6,020 and the definition of 15 modification," what do you mean?
16 modfications whichisin section capitd M, item number 9 16 A, W, it ssysany physica change or chengein
17 onpagell. Andisthisthe definition of amodification 17 method of operation, S0 you nesd to determine thet firgt and
18  that would trigger acongruction permitting requirement 18  thengotothe potentid emissons It'sdl tied together.
19  under the Missouri Congtruction Permitting Rules? 19 Q. Okay. SO MDNR firg nesdsto detemine
20 A. Yes if tha tem modification isused in the 20  whether or nat therés aphysicd or operationd change: is
21 6060, that's correct. 21 tha coret?
22 Q. Andjust to refresh your recollection, if we 22 A Ye
23 goback to page 21, ssdtion 1(C), | bdieve thefirgt 23 Q. And- and assuming the answer isyes it then
24 stencein that sedtion beging, no owner or oparator shell 24 would need to detlemine whether thet physica or operationd
25 commence condruction or modification. Do you seetha, 25  changewould cause an incresse in patentid emisdons is
Page 67 Page 69
1 mgam? 1  tha coret?
2 A Ye 2 A Ye
3 Q. Sowouldit be coredt, then, thet for 3 Q. Andthosethings mug betruein order for
4 purposssof thet - defining thet term modification in 4 thaeto beamodification of an exising source thet
5  gtion 1(C), you would look to the definition on M9 on pege 5  reguiresacongruction permit. Isthat dso true?
6 12 6 MR. HANSON: Ohjection, the document speeks
7 MR. HANSON: Objection, the document speeks 7 foritdf.
8  foritsdf. 8 THEWITNESS Let mereed the definition of
9 THEWITNESS Yes 9 modification again. Soyes
10 BY MR BONEBRAKE 10 BY MR BONEBRAKE
11 Q. And amodfication as defined by the rues 11 Q. Andtheterm potentid emit indicates that the
12 providesasfdlows Any physicd changeor diangeinmethod | 12 potentid emissions of the unit are the emissions operating
13 of opearation of asource operation or tenant ar pallution 13 aful capedty evary hour of evay day of yerr; isthet
14 oontrd equipment which would cause an incressein potentid 14 cored?
15  emissonsof any ar pollutant emitted by the source 15 MR. HANSON: Same ohjedtion.
16 opadion. 16 THEWITNESS Yes the potentid emissonsis
17 Now, are potentid emissions dso defined in 17 ddined as continuous operation.
18  thende? 18  BY MR BONEBRAKE
19 MR. HANSON: Objection, same dhjection. 19 Q. At maximum capedity?
20 BY MR BONEBRAKE 20 A, Yes
21 Q. Andl can giveyou ashortaut to pege 13. 21 Q. And s the conogat of changesiin utilization
22 A. | wasgoingto say in 1996, it should. 22 aeredly irdevant for thet definition, right, because the
23 Q SationP, 18 23 ddinition assumes condant utilization at full capadity; is
24 A Yes 24 tha right?
25 Q. Isthat the definition of potentid emissons 25 MR. HANSON: Objedtion, vague and ambiguous
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1 THEWITNESS Yeeh, 'm nat undersanding the 1 Q. Sounder MDNR'sconstruction permit rulesto
2 quedion. The-- could you repeet thet? 2 deerminewhether amodification would ocour, wasMDNR then
3 BY MR BONEBRAKE 3 looking to determinewhether aproposed activity a an
4 Q. Sue | think we taked about the fact thet 4  exiging sourcewould changethe potential to emit of that
5  theconoent of potentid emissions assumes utilization a 5  source?
6  ful caedty every day, evary hour, in ayes, right? 6 MR. HANSON: Objection, lack of foundetion.
7 A Y& 7 THEWITNESS: I'mnot undergandingthe
8 Q. Soif yourelooking a changesin potertia 8  direction of thequetion, if you could rephrase.
9  emissons whether or nat the fedlity would changeiits 9  BY MR BONEBRAKE
10 utilization, infadt, isirrdevant because the definition 10 Q. Okay. Well try again.
11 asumesyodreruming dl out dl thetime? 1 A. Okay.
12 MR. HANSON: Vague and ambiguous lack of 12 Q. Theddfinition of modification usesthewords
13 foundaion, objection. 13 whichwould causeanincreasein potential emissons.
14 THEWITNESS The - when we cdaulae 14 A. Right.
15  potetid emissons we nead to cdaulate the potentia besed 15 Q. Right?
16 ontheoperation that's occurring. 16 A. Yes
17 BY MR BONEBRAKE 17 Q. That suggeststo methat when MDNR makesa
18 Q. Uhhuh. 18 determingtion of whether amodification would be expected to
19 A.  Soyes the potertid emissons of thet 19 occur, itislooking at whether the physical or operationa
20  paticular project wewill review. Soif thet project 20 changecausesthepotentid emissonsof theemisson unit &
21  opeaed this catain way, that's the potentid emission 21 issuetochange. Isthat your understanding aswell?
22 cdaudionstha wewould review. So I'm not understand —- 2 A. lwouldphraseit aswearelooking a any
23 undeganding the samantics, | guess 23 modificationthat isgoingtoincreaseemissions. Andthe
24 Q. Widl, when MDNR mekes a deemingtion of — of 24 sourcewould be providing that information to us, that they
25  potentid emissions, doesit condder the source's actue 25  aregoingto changethiseouipment, changethismethod of
Page 71 . Page 73
1  atidpaed uilization or doesit Smply assume maximum 1 opedionadin doing o, thisis the change of emissons
2 tilization? 2  thaweanticpae That'show | would phrasethat. | dont
3 A.  Wewoud cdaulae the maximum potertid of — 3 know if thet answered your question or not.
4  of theopeaion that ispresated tous. I'm not 4 Q. Wl the ddfinition of modification refers
5  undeganding. 5  gadficdly to potentid emissons corret?
6 Q. Okay. W, if the source — if the source 6 A. Yes
7 waant willing to take a synthetic minor limitation - 7 Q  Sowhenwerelooking a whether emissons are
8 A. Right 8  goingto changg asyou put it, isn't the rule directing MDNR
9 Q. - you, inmaking a potertid to emit 9  and sourcesto look a whether theréls gaing to be achange
10  deemingion, you would not consider actudl plant 10  inpotentid emissons?
11 utilization, you would assume maximum utilization every day 11 A, Yes tha's-- definition of modification does
12 of theyea; right? 12 daepotentid emisson.
13 A. Yeh 13 Q. And o when MDNR mede gpplicability
14 MR. HANSON: Ohjedtion, ladk of founddtion, 14 determinations under this rule, wasiit looking a changesin
15  vegueand anbiguous 15 potertid emissons if any, of an emisson unit?
16 BY MR BONEBRAKE: 16 MR. HANSON: Olyjedtion, ladk of foundetion.
17 Q. I'msomy, whet was your ansver? 17 THEWITNESS Basad on the definition, we
18 A.  Yes | men, the potentid emissonsisjust 18  would look a theincressein potentid emissons yes
19 thet. It'sthe potentid -- the maximum amount possible thet 19 BY MR BONEBRAKE
20 they could emit with that equipment without any conditions 20 Q. Andistha condsent with your underganding
21 Q. And - and when we go beck to the ddfinition 21 of MDNRsactud goplicability determination prectioe from
22 of thetem madification, it talks about any physicd change 22 themid-1990s up unil the reform rule changes which you
23 or changein method of operation and it goes on to say which 23 mentioned ealier were adopted?
24 would cause anincreese in potentid emissons 24 A. Right
25 A.  Uhhuh 25 MR. HANSON: Objedtion, vague and ambiguous
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1 THEWITNESS That would fit my understanding 1 thestudions but there arealat of spedficsthat | may
2 of -- of what wedid and that wewould look a aproject that 2 not bethinking of that -- that could. Soiit - everything
3 wassubmitted to usasamodification and look a the 3 iscaeby cazein our world.
4 increasein potential emissions, yes. 4 BY MR BONEBRAKE
5  BY MR BONEBRAKE: 5 Q. Uhhuh. Wdl, can you think of any others
6 Q. Okay. Soif therewereaphysical or 6  thenthosethres?
7 operationa change, but that physical or operational change 7 A.  Widl, what you gatelike | can think of if
8  wouldnot beexpected to changethe emission unit'spotentia 8  youchangethetypedf fud, and | don't know if thet fitsin
9  toemit, therewould beno modification - 9  oned you caeyories
10 MR. HANSON: Objection, lack of foundation. 10 Q. Emisdon raeswas one of my categories
11 BY MRBONEBRAKE 11 A.  Yeeh, o tha would probsbly fal into thet.
12 Q. --correct? 12 Q. Let mego beck to the manud, which we hed
13 A. lwould--it-- 1 would needtolook a a 13 marked earlier as Exhibit No. 5. Andif | could tum your
14 gedific casefor that, butin generd, that wouldfit the 14 atention to page 20 of that menud, it'sintemd 20 of 53
15  definition of modification, yes Butit'shardtosay that 15 pegemaking
16 thatwould apply inevery casewithout looking at acase by 16 A Okay.
17 cxeexanpe 17 Q. And| think we determined eatlier thet this
18 Q. Il haveafewforyou. 18 was the August 7, 2000 revised verson of this - of this
19 A. I'msureyouwill. 19 menud; isthat correct?
20 Q. Andabsent amadification, therésno 20 A. Yes It gpeastobetheca
21 congtruction permit requirement, | think wetalked about thet 21 Q. Allright. And doesfigure 3, gpplicability
22 before, but that'scorrect aswell; isit not? 22 flowdhat, doesthat — doesthat provide an indication of
23 A Yes 23 how congruction permit gpplicahility isto be determined?
24 Q. Isit--isittruethat the potentid 24 A. Thisisoneveson of many flowcharts arested
25 emissonsof aunit can changein only oneof twoways; 25  totry and explain the gpplicability processin permitting,
Page 75 Page 77
1  dtha anincressein design produdtion capedity or achange 1 vyes
2 intheemissonrae? 2 Q. Okay. Thefird - isthefird sep to find
3 A. Thepotatid emissonsof the entire 3 theexiding ingdlation potentid emissions?
4 ingdlationor justa-— 4 A. Tha'scorredt.
5 Q. Of theamisson unit iswhere I'm focusad. 5 Q. Andtheinddldion, isthat MDNR's verson
6 A. Of theemisson unit? Thereisone other 6 o the— theword "source?'
7 Stuation thet would come to mind and we refer to thet asa 7 A. | dont know the definition of source, but the
8  removd of abatleneck. Soif you have apiece of equipment 8  ddinition of ingdldion for MDNR isthe - it encompeasses
9  tha hasamaximum amount of design rate but is limited lower 9  theentireplat, if you will.
10 thentheir maximum design rate by a previous piece of 10 Q  Sowhenwetdked ealier about whether or nat
11 equipment and then you remove that piece of equipmentand o | 11 afadlity wasamgor source, it would be - & MDNR, the
12 thebatleneck is gone, thet could aso incresse potential 12 question would be whether the ingdlation was mgjor; isthet
13 emissons 13 corret?
14 Q. Okay. Sothosearethethree scenaiosin 14 A.  Yes our regsusethe term inddlation.
15  whichthe potentid emissons of an emisson unit could 15 Q. Soingdlaion would indude dl emisson
16 dage? 16 units & agiven fadlity?
17 A.  Thoseaethe most common. 17 A. Tha'scorect.
18 Q. Okay. But atherwise, changesto an exigting 18 Q. And then the second step in the gpplicaility
19 emisson unit that do not diminate a bottleneck, do not 19 deeminaion flowchat isto caculate the potentia
20 changeamisson rate and do not change produdtion capedity, 20  emissonsof the project; isthat correct?
21 dont change the potentia to emit of the emission unit; is 21 A Ye
22 tha coret? 22 Q. Andasrdaredtol think in this document is
23 MR. HANSON: Objection, compound, lack of 23 cqoitd Pamdl ¢?
24 founddtion. 24 A.  Uhhuh
25 THE WITNESS | would say that covers most of 25 COURT REPORTER: Isthat ayes?
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KyraMoore 30(b)(6) September 18, 2013
Jefferson City, MO
Page 82 Page 84
1 MR. HANSON: Ohjedtion, vague and ambiguous, 1 nottrigger any permitting action, then you donit nesd to do
2 lack of foundetion, cdlsfor hypathetical. 2  thenetamissonschange Itsasmplified —-
3 THEWITNESS The potentid emissons of that 3 Q Is=
4 unit gopear to be zero and if that isthe only change thet's 4 A. - cdauldion.
5 ocourring, mogt likely the potentid emissons a thet 5 Q Sojud to daify, that if you have no
6  prgect woud be zao. 6 potertia project emission increase, you never nead to get to
7  BY MR BONEBRAKE 7 thedep two netting question; isthet correct?
8 Q. Okay. Andwasthat the gpplicebility process 8 A.  Orif the potentid emissonsof the project
9  that MDNR was using for condruction permitting gpplicability 9  aebdow athreshdd where it would nat be beneficid to use
10  asssmentsfor both mgior and minor sources, and again 10  ang emissonsincresse cdaulation, yes
11 foocused onthe paiod from 1996 up until the time thet any 11 Q. Okay. And then under this 2000 manud, if you
12 reform rule revisons were implemented in the Sete rules? 12 have an expected increese in patentid emissons of the
13 A Ye 13 project and an expected net emisson increese, then would you
14 Q. Quedtion for you alittle further down on pege 14 ook to confirm thet you have aphysicd or operaiond
15 15 itsthethird full paragraph. It Satswith, a this 15  changetha's nat athewise exduded? Would thet be the next
16 point. 16 gepintheprocess?
17 A. Uhhun 17 A.  Coud - could you resate? Soyouve
18 Q. And the ssoond sentence reeds, potertid of 18  cdaulated potentid emissions and then what's your quegtion,
19  oconstrudtion should only indude new equipment or additiondl 19  therext gep?
20 cgpadty. Do you sethat? 20 Q.  Yesh ld'sasaume - le'ssep back a
21 A Yes 21 soond. Inorder for there to be amodification, we need to
22 Q. Andsothe potentid emissons of condruction 22 haveaphyscd or oparationd chenge thet causss an emission
23 with respect to exising equipment would only chengeif there 23 inoressg comet?
24 wasaninoreasein capadty of that exiding equipme; 24 A. Right
25  right? 25 Q  Soif - if under thismanud we have an
Page 83 Page 85
1 MR. HANSON: Ohjedtion, lack of foundation, 1  emissoninoeee of the prgect —
2 dooument cdl — spesksfor itsdf. 2 A Ye
3 THEWITNESS That is the definition of 3 Q -—adang emissonincesse -
4 potentid to congruction in this document, yes 4 A Ye
5  BY MR BONEBRAKE 5 Q. —thenwould you aso need to look to seeif
6 Q. Okay. If wego bedk to the flowchat on pege 6  youhaveaphyscd or operationd change that's not
7 21 -exaueme onpage20. Wewerejust taking ebout the 7 othawise exduded from parmitting recirements under the
8  gepinvalved in the gpplicability process of assessing the 8 ne?
9  potentid emissons of the projedt; right? 9 MR. HANSON: Olyjedtion, lack of foundetion,
10 A Yes 10 compound.
11 Q. Now, if thereis an expected increesein 11 THEWITNESS Tha would be pat of the
12 potentid emissons of the project, then would the next step 12 review. | dont know if the next 2ep, sometimes that's done
13 inthegpplicahility process beto look a whether or not 13 beforeyou get to the potentid emission caculation, so.
14 theewould be anet emissons change aswell rdated to thet 14  BY MR BONEBRAKE
15  pojet? 15 Q Farenough
16 MR. HANSON: Oljedtion, document speeks for 16 A.  Okay.
17 itdf. 17 Q. Butinany event, tha's asep that nesds to
18 THEWITNESS. Yes Youwould look &t - if 18 ooour?
19 thisisfor an exiding fadlity, yes you would look a - 19 A, Yes you can review that, yes
20 youoould chooseto look a the net emissions change, yes 20 Q. And by the way, while you were pafaming
21  BY MR BONEBRAKE 21  duiesdther asapamit enginer or amenage, do you
22 Q. Whenyou ssy "oould choose" whet do you meen 22 recdl ever rdying upon the manud thet is Exhibit 5 or any
23 pytha? 23 vedon theredf?
24 A.  Wadl, the Smples matter isto look & the 24 A. Notedensvey. Asl mentioned eaier, this
25  potentid emissons of the project and if that by itsdf does 25  wasdways conddered awork in progress | just noticed
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KyraMoore 30(b)(6) September 18, 2013
Jefferson City, MO
Page 86 Page 88
1 it'sdated 2000 and dueto staffing workload, wedidn't -- 1 BY MR BONEBRAKE:
2 oncethiswasdrafted, wedidnit havealot of timeand - 2 Q. Andwhé typeof parmit isaddressed in
3 avalabetimetoupdateit and modify it. | wouldsay | 3 stion 5?
4 usdtheflowchartinitsform multipletimesin addition for 4 A. Sadion 5refersto ssdtion 5 of our
5  drafting permitsand reviewing permits, but dsoto explain 5  condruction parmit rule 6,060, which is our De Minimus
6 ourpermitting processto outside entities. Other than that, 6 pemit review.
7 thedocument wasavailablefor review and guidancebut it was 7 Q Andstion6?
8  notheavily relied upon until itsrecent configuration, which 8 A.  Sedtion 6 refersto our minor pamits
9  iswhaisonour Webstetodate. 9 Q. Andssdions7 and 8?
10 Q. Now, whenyou say you used theflowchart to 10 A.  Seven and 8 are both the mgjor permits Eight
11  explantheprocessto outsdeentities, wereany of those 11 woud bethe PSD pamit rues seven would bethe
12 outsde--wasUSEPA among any of thoseoutside entities? 12 non-atanment NSR rules
13 A. | don't recdl any specific-- | meen, thisis 13 Q. Andthisdocument is directing us, then, to
14 explainingthe Missouri minor source permitting more so than 14 ook a those sections to detemine whet should beiin those
15  thePSD, but EPA would have been privy to thisdocument, so 15  regpaedivetypes of pamits coret?
16 conversttionsonit may havecomeup. 16 A Y&
17 Q. Waell,withrespect tothat -- that last 17 (Bxhibit No. 7 was marked for identification.)
18 answer, aswejust werelooking a the definition of 18  BY MR BONEBRAKE
19 modification asit'sused in the gpplicability section-- 19 Q. Okay. Were showing to the witness has been
20 A Yes 20 marked as Depostion Exhibit No. 7 - 7 for identification.
21 Q. --andl think you'veindicated before, did 21 A.  Okay.
22 younot, that MDNR was using the concept of changein 22 Q. Canyoutske amomeat to teke alook a thet
23 potentia emissionsto determine applicability of dl 23 document, plesse?
24 congruction permitting requirements, wasthat not correct? 24 MR. BONEBRAKE: And I'l note for the record
25 MR. HANSON: Objection. 25  tha thisisamulti-page exhibit bearing Batesstamp
Page 87 . Page 89
1 THEWITNESS Yes 1 Nos AM-00025867-MDNR through AM-0002584-MDNR. Mekethet
2 MR. HANSON: Vague and ambiguous 2 gBMDNR
3 BY MR BONEBRAKE 3 BYMRBONEBRAKE
4 Q. Yes? Onpage21 in section 4, thet section 4 Q  Haeyouhedadrencetotekealook & the
5  providesin thefird sentence, once the goplicability hes 5 edibt?
6 been detlamined, pamit revieverswill refer to the 6 A, Yes briefly.
7 individud sections of the rueto find - rulesto find out 7 Q  Andisthisexhiit comprised of ano penmit
8  whaisrequired. Theman dfferenceisin the ssdtions 5, 8 reqire letter ceted iy 21, 2006 from MDNR to Assodiated
9 6,7 ad8invovethe extent of ar qudity impect andysis 9 Hlectric Cooperative, Inc. and related documerts?
10 inthepipe if any, of contral evauation. Do you see that? 10 A. Thatscorredt.
11 A Ye 1 Q Andlwantedto usethisexhibittotak a
12 Q  Soam! coret that the process that MDNR hes 12 Jitdebit about your filesygem to mekesrethet we
13 employed for gpplicability assessments and then rdlated 13 undastand thedocumentsthet have been produced to usby
14 permitting is, step one, you look at the definition of 14 MD\R
15  modficaion and determineif therés aphysicd or 15 A Okay.
16  operationd chengethet would cause an increese in patartia 16 Q. Soif youbesr with methrough some
17  emissonsand net emissions, and then step two, if the answer 17 aiminigraivequesionshere
18  isyes youlook to sections5, 6, 7, and 8 of the 18 A Yes
19  ocondrudtion parmitting rules to determine what the 19 Q. Thefirs pagedf thisexhibitisadocument
20  pamitiing requirements would be for the recuired pemmit; is 20 ertitled permit action menegement systemor parensPAMS, end
21 tha coredt? 21 paes Whatisthisdocument? Whet'sits purposs?
22 MR. HANSON: Objection, compound. 22 A. Wehavehed sometypeof parmit adtion
23 THEWITNESS Yes Onceyou havethe 23 menegament system, themost curentisPAMS. Theréssbeen
24 potentid emissons you would review our ruesto detemine | 24 differentiterationsof thet detebesesincethe mic-80s |
25  what typeof pamit to dreft. 25 pdieve Itisadaabesetha wetrack every project
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KyraMoore 30(b)(6)

September 18, 2013

Jefferson City, MO

Page 98 Page 100
1 sgnedthisleter, would that have been aninquiry youwould 1 potetid to emit, according to the applicant, the change
2 haveexpected MDNR to mekeof asource proposing thiskind of 2 canat be conddered amodification per Missouri Sate rule
3 project? 3 Do you seethat?
4 A. Notnecessaily. If theproject engineer did 4 A Ye
5  notfindthat relevant to the determination, no, shewould 5 Q. Andthe Missouri date rule thet you are
6  nothaveaskedthat. 6 referendng in your letter hereis 10 CSR 10-6.060; is thet
7 Q. Andtherésnaothinginthefile, isthere, 7 cored? Andyou canse—-
8  thatindicatesthat the project engineer thought that was 8 A. Thepaticdar daterue -
9  reevant? 9 Q. Jug paint you to the firs peragraph aswel,
10 A. I'mnotsedngthat. 10 if tha'shdpful for you.
11 MR. HANSON: Ohbjection, the document spesks 11 A.  Right, the— | meen, the anser's yes, but
12 foritsdf. 12 because the ddfinition of modificaion istechnicdly in
13 BY MR BONEBRAKE 13 6020, but yes the 6060 is the parmit rule.
14 Q. About halfway down thefirst pageof your 14 Q.  Soinyour leter, then, you were - you were
15  |gter, therésa-- therésaletter to recondruction. Do 15  finding, you were meking a determingtion — drike thet.
16 youseethat? 16 Inthis MDNR letter Sgned by you, MDNR wes
17 A Yes 17 meking adgeminaion thet the replacement of cydone
18 Q. Isthat an NSPSconcept? 18 burners would not be amodification under Missouri's
19 A. Yes 19  congruction permitting rules, corect?
20 Q. That'scapitd N-SP-S. Isthe concept of 20 A. That'scomedt.
21 recondruction relevant for congtruction permitting 21 Q. And that would mean there was no parmit —-
22 gpplicability assessments? 22 condrudtion permit of any kind required for this project,
23 MR. HANSON: Objection, vague and ambiguous 23 induding no PSD pamit; is that correct?
24 Alsovagueastotime 24 A. That isthe determination mede a thistime.
25 THEWITNESS Wel, it waspart of the 25 Q  Okay. Andthesertencethet | just reed
Page 99 . Page 101
1 deeminaioninthisleter that it was not recondruction 1  rdestothefad thet there will benoincreesein the
2 and tharefore no construdtion permit isrequired. Soiit is 2 potentid to emit. Do you seethat?
3 rdevantinthisstuaion. 3 A Yes
4 BY MR BONEBRAKE 4 Q. Andisit coredt, then, tha MDNR was looking
5 Q. Do you know if — if the NSPS program hes ary 5  for gpplicahility review purposss a whether the proposed
6  pemitting requirement? 6  cydonebumer prgect would change the patentid to emit of
7 A. TheNSPS- 7 theemisson units effected by the cydone bumer project?
8 MR. HANSON: Oljection, outsde the scope 8 A Ye
9 THEWITNESS The NSPS program, if you will, 9 Q. Andinthiscass MDNR found thet the proposed
10  isjust different sets of rules and sandards thet sources 10  rgdlacament of cydone bumarswould not change the patentid
11 haveto comply with. It hasarolein parmitting, but your 11 toemit of Units 1 and 2 a the Thompson — a the Thomes
12 quedionisdoesit require a permit? 12 Hill plant; isthet correct?
13 BY MR BONEBRAKE 13 A. Theewasnoinaessein the poterntid
14 Q. Coredt, when triggered. 14 emissions, that is correct.
15 MR. HANSON: Same ohjedtion. 15 Q. And aswe discussad eatlier in connection with
16 THEWITNESS Not necessily. It would be 16  the- therue whenthereis no incresse in the potentia
17 ca=by cae Thenew source - the new source pafomance 17 toemit of theemisson unit, thereis no modification under
18  gandad isnot going to trigger a permit by itsdf, so. 18  Missouri's condruction permitting rules; isthat correct?
19 BY MR BONEBRAKE 19 A. Ye
20 Q. Okay. Allright. And then the next paragrgph 20 Q. And doyou know in reference to the — the
21  dta the quate of recondruction, I'd like to talk about 21  phree"incresein the potentid to emit," whether MDNR was
22 thet paragigph - 22 looking a the annud potentid to emit of Units1and 2 &
23 A Oka. 23 the ThomasHill plant?
24 Q. - alitlehit. The ssoond sentencein thet 24 MR. HANSON: Ohjection, vegue and ambiguous
25  paaygh reads sncetherewill be no incressein the 25 THE WITNESS It lookslikeit wasthe - yes,
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KyraMoore 30(b)(6) September 18, 2013
Jefferson City, MO
Page 102 Page 104

1 thepatentid emissons of the— it would be annud, asyou 1 A, Yesldo

2  dae 2 Q. Andwhat isthis document?

3 BY MR BONEBRAKE 3 A. Thisisagenerd ovaview of ar permitting

4 Q. Andit woud be annud for whet resson? 4 forthedr palution control program.

5 A.  Wadl, itsthe potentid emissons as defined 5 Q. Andwereyou invaved in the preparation of

6  a8760 hours it would be annud. 6  thisdocument?

7 Q.  Soasdf 2006, then, MDNR is determining thet 7 A lwas

8  achangein an emisson unit does nat require a condruction 8 Q. Andwha wasthat involvement?

9  pamit of any kind unlessthet chenge increases the potentia 9 A. | bdievemy recollectionis| put this
10 to emit of the emisson unit; isthat correct? 10 together with the assistance of the ather 3 members
11 MR. HANSON: Ohjedtion, ladk of founddtion, 11 liged on here, Kenddl Hae and Mike Sandfidd, to give a
12 vegueasstotime 12 mile-high view of the air permitting in Missouri.
13 THEWITNESS The determingtion was medein 13 Q. Andwasthis document intended to be provided
14 thiscasetha - that no parmit was required based on no 14 tosourcesin Missouni to provide guidance regarding
15  incresein emissons yes 15  condruction parmitting?
16  BY MR BONEBRAKE: 16 A. ltwasonepieceof quidance | think the
17 Q. Andthenoincrease in emissonswas no 17 resson| put it together was for intemd g&ff. My
18  increaein potentid emissons of the emission units; right? 18  reodllettion iswhen we switched program directors; thiswas
19 A Ye 19  somehing | utilized to explain our permitting process to our
20 Q. And do you know besad upon your review how 20 new program diredtor.
21 MDNR detemined thet there would be no increese in the 21 Q. Wasthis-- wasthis document posted on MDNR's
22 potentid emissons of the emisson units? 22 Websdtea any time?
23 A. Beasd onthedaain this project file the 23 A.  No, | dont bdieve 0. It may have been
24 projed reviewer, in this case Lina Kline, obtained thet 24 induded in our air advisory form Web site, but | would have
25  informetion through the letter and through subsequent emals 25  tocheck that higory to know.

Page 103 . Page 105

1 withthefecility. 1 Q. Butitwasprovided to pemit engineers as

2 Q  Butwoudit betruebesed uponyour 2 guidanceto condtrudion permitting recuirements?

3 expaiencethet thereplacement of tubeswithin aballer 3 A.  ltwasutlized more for manegement. It was

4 woudtypically chengethe meximum emission capedity of a 4 avalabeto pemit &t becauseit was on our network, but

5 bole? 5  itwasmoredf a— atempt to Smplify our permit process

6 MR. HANSON: Objedtion, callsfor speculation, 6  for my uppe manegaTEt.

7 lak of foundation, s hypathetical. 7 Q.  Okay. Atthetop of the ssoond page itsthe

8 THEWITNESS Inthiscass thet wasthe 8  soond bullet from the'top. And the first sentence reeds

9 deamingion. Asl mentioned ealier, everythingwedoiis 9  potentid emissons of proposed project detammine type of
10 very caseby case, 30 meking thet broed statement isnot 10 congtrudion permit nestied. And the next sentence reeds,
11 somethingl cendo. 11  potentid emissions are claulated based on maximum design
12 BYMRBONEBRAKE 12 capadty of theingdlation assuming continuous year-round
13 Q. Bytheway, doyouknowif cydonesinbailers 13 operaion. Canyou destribe for uswhether — whether this
14 aecomprised of tubes? 14 isadesuiption - well, strike that.
15 A. No,Idonat. 15 Isthisa-- adesription of theway to
16 Q  Okay. 16  deeminewhether or not achange & an exising source would
17 (Bxhibit No. 8 wes merked for identification.) 17 be amodfication?
18 BY MRBONEBRAKE 18 A. Yes thisis-- again, thisisavey
19 Q. Okay. Weregoing to presanttoyoua 19 damplified gpproach to congtruction permits and thisis
20 dooument thet'shean merked as Depasition Exhikit No. 8. 20 desoribing potentid emissions and thet they are calculated
21 Itsathres pegedocument besring Batesstamp Nos 21 8760 hours per yesr maximum design capedity. Thet iswhet
22 AM-00831952-MDNR through 1964, Andiif you could tekealook 22 tha bulletisfor.
23 atha,plesse 23 Q. Okay. Socondgent with our — with our
24 A, Allight 24 ealier disoussion when MDNR was assessing construction
25 Q. Haveyouhed adhenceto takealook? 25 permit gpplicability and looking a the issue of changein
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brifoE s A Matr Blu, Governor » Doyle Childers, Director
DEPART) ;ENT OF NATURAL RESOURCES

www.dnr.mo.gov

JUL 2 1 2006

Mr. Todd A. Tolbert

Environmental Specialist IT

Associated Electric Cooperative, Inc. - Thomas Hill Plant
P.0. Box 754

Springfield, MO 65801

RE:  New Source Review Applicability Determination Request - Project: 2006-05-022
Installation ID Number: 175-0001

Dear Mr. Tolbert:

Your request for a determination of permit need for the replacement of cyclone burners for units 1 and 2
was reviewed by my staff. According to Missouri State Rule 10 CSR 10-6.060, Construction Permits
Required, no construction permit is required from the Missouri Air Pollution Control Program.

The cyclones in the two Thomas Hill units have been in service for over 37 years. Over the years coal ash
. and slag have accumulated within the metal casing that surrounds the inlet header and the barrel tubes.

The ash and slag have combined with water from tube leaks to form a corrosive environment that has
reduced the wall thickness of the cyclone barrel tubes. Ultrasonic readings have found areas where the
wall thickness is only 0.1000-inch thick, compared to the original 0.250-inch thickness. In addition to the
new cyclone barrel tubes, re-entry throat tubes, inlet/outlet/intermediate headers, upper and lower neck
headers, and shut-off and control dampers will also be replaced.

The replacement parts for this project are expected to be $10 million for Unit 1 and $15 million for Unit 2.
Those values represent approximately 2.8 percent of the replacement costs for each unit. Reconstruction is
defined in 10 CSR 10-6.020 (2)(R)2 as:

“Where the fixed capital cost of the new components exceeds fifty percent (50%) of the fixed
capital cost of a comparable entirely new source of operation or installation.”

The replacement does not constitute a reconstruction. Since there will be no increase in the potential to
emit, according to the applicant, the change can not be considered a modification, per Missouri State Rule.
Therefore, since replacement of the cyclone burners does not meet the definition of construction,
reconstruction or modification, the replacement is exempt from permitting requirements.

You are still obligated to meet all applicable air pollution control rules, Department of Natural Resources’
rules, or any other applicable federal, state, or local agency regulations. Specifically, you should avoid
violating 10 CSR 10-3.030, Open Burning Restrictions, 10 CSR 10-6.170, Restriction of Particulate
Matter to the Ambient Air Beyond the Premises of Origin, and 10 CSR 10-3.090, Restriction of Emission
of Odors.

Recycled Paper

AM-00025868-MDNR
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Mr. Todd A. Tolbert
Page Two

A copy of this letter should be kept with the unit and be made available to Department of Natural
Resources’ personnel upon verbal request.

If you have any questions regarding this determination, please contact Lina Klein at the Air Pollution
Contro! Program, P.O. Box 176, Jefferson City, MO 65102 or you may phone (573) 751-4817. Thank you
for your time and cooperation.

Sincerely,

AIR POLLUTION CONTROL PROGRAM

Ko L7 Mo

Kyra L. Moore
Permits Section Chief

KILM: Ikk

c Northeast Regional Office
PAMS File 2006-05-022 "

AM-00025869-MDNR
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R I UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M 3 WASHINGTON, D.C. 20460
2 &
1,4{ an‘\L\\
JUN 19 199 OFFICE OF

AR AND RADIATION

Honorable Jochn D. Dingell

Chairman, Subcommittee on Oversight
and Investigations

Committee on Energy and Commerce

House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for enclosing a copy of the September 1990 GAO
report entitled "Electricity Supply =-- Older Plants' Impact on
Reliability and Air Quality" with your October 9, 1990 letter.
Your letter raises several questions concerning the impact of
older power plants' "life extension"™ on the reliability of
electricity supply. Enclosed are responses to your questions.

If you have any further questions, please do not hesitate

to contact us.
William éfigésenberg

Assistant Administrator
for Air and Radiation

Enclosure

cc: Honorable Charles A. Bowsher
Comptroller General, GAO

FPrtod vt Recy i Do
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Question 1.

Please explain what measures (other than life extensions)
will be used to meet "future demand". What will be the role of

conservation and new plants?

Response 1.

The role of renewable resocurces and especially conservation
in meeting current demand is significantly higher than 10 years
ago, despite regulatory obstacles, ineguitable incentives and
insufficient research and development support. In fact, few
conventional electric generation options can today compete with
energy efficiency investment to meet future demand. Recent
estimates suggest that energy demand can be halved by 2010 with a
savings of over 4300 billion to the U.S. ecocnomy.

The cost-competitiveness of conservation and renewable
resources will be further increased by the Clean Air Act
Amendments of 1990 and assessments of environmental
externalities. Preventing significant increments of pollution
through energy efficiency can be an important supplement to "end
of smokestack/scrubber" technologies.

In addition to lower capital costs, lower financial risks,
high reliability and pollution prevention benefits, energy
efficiency is achieved by investing in the operation and
maintenance of the various energy-consuming sectors of the
economy. Any improvements in energy productivity (increasing
economic output with stable or declining energy input) will
simultaneously enhance national energy security and the
international competitiveness of American business. Finally, the
development of a competitive “efficiency and renewable resource
industry” to compete with such German and Japanese initiatives
will be another by-product of this quicker, cheaper, cleaner
approach to future demand.

. Question 2.

Are such (life) extensions going to be cheaper and less time
consuming with the enactment of title I of the Clean Air Act
bill, S. 16307 Please explain.

Response 2.

Title I does not have much direct bearing on life externsion
projects. New source review is only implicated by life extension
projects to the extent that they increase emissions and are thus
considered modifications under Part C or D. As discussed
in the answer to question 5, companies have and use discretion in

Schedule JRH-D4



project design and permitting to avoid increasing emissions and
triggering the modification provisions. However, even if they
could not or did not "net out" of new scurce review, power plant
modifications would not face any significantly different
treatment under the amendments in S02 or PM-10 nonattainment
areas. Of course, if, due to a SIP call in a nonattainment area
the state required the power plants to reduce their emissions,
presumably the state would apply such a requirement to existing
sources without regard to whether they were undergoing
modification. In that case the cost of pollution controls would
be attributed to the nonattainment program rather than the new

source review program.

In ozone nonattainment areas where major stationary sources
of NOx would be required to meet the same requirements as major
stationary sources of VOC, under Section 182(f) of the
amendments, power plants would be subject to the RACT provisions.
Power plants undergoing a covered modification (under the new
source review program) would have to achieve LAER instead. Like
all major stationary sources in these areas, they would also have
to procure offsets at the ratios stipulated for the various
nonattainment severity categories. The cost of NOx offsets (if
they were required) would thus increase the cost of a

modification.

Question 3.

Please discuss in greater detail the "reliability of the
electricity supply" from life extensions, taking into account the
"different approaches to life extensions" discussed in the Ga0
report. 1Is there reason to be concerned about the reliability of
these plants in meeting demand? Please explain. If they are not
reliable, what are the contingencies?

Response 3.

EPA has not looked into the issue of "reliability of
electricity supply" from life extensions.

-

Question 4.

Do you agree with the demand figqures? What are the real and
timely alternatives to life extension to meet this anticipated

demand?
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Response 4.

The demand figures arc inciuded in a statement, guoted
below, that appears on page 8 of the GAQ report.

The Department of Energy (DOE) and industry experts predict
that demand for electricity will increase through the 1990s,
outstripping planned additions to generating capacity. 1In
1989 the nation's total electric generating capacity was
about 684,000 megawatts (MW). DOE projects a need for an
additional 102,000 MW capacity by the year 2000, and
utilities have made plans to construct plants that will
produce only about one-third of this additional amount.
Also, in 1989 the North American Electric Reliability
Council (NERC) projected that utilities' planned additions
would be insufficient by 1998. Moreover, according to NERC,
some areas of the eastern United States will be at serious
risk of supply disruptions in the early 1990s if the demand
for electricity reaches the high end of the organization's

forecast.

First of all, it is important to note the distinction
between the capacity supply and capacity demand estimates.
Increase in electric demand (in gigawatts) between 1989 and 2000
refers to the increase in annual peak demand by 2000. Increase
in "capacity demand" is defined to include the change in peak
demand plus a planning or required reserve margin. The increase
in generating capacity needed (or "capacity supply") estimates
reflect the difference between current (198%) electric generating
capacity estimates (including cogeneration and imports) and
future capacity needs (which are assumed to equal the "capacity
demand" estimates). Because there is excess capacity in some
areas of the country today, the required increase in supply will
be less than the forecasted increase in demand. The DOE
statement cited by GAQ appears to refer to a regquired increase in
capacity supply, and the NERC forecasts refer only to capacity
demand (as well as planned capacity additions).

Growth in capacity demand (1989-2000) forecasted by NERC and
adjusted for 2000 is about 207 gigawatts, and falls within the
range forecasted in the EPA high and low base cases for the new
acid rain provisions in the Clean Air Act (about 138-213
gigawatts). EPA agrees with the NERC demand capacity figure.

The 1ncrease in generating capacity supply needed
(1989-2000) cited by GAO as DOE's forecast is 102 gigawatts.
This is less than assumed in the EPA base cases. Note however,
according to DOE/EIA "1990 Annual Energy OQutlook", the increase
in capacity supply needed was forecasted to be 186 gigawatts,
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which is in the upper end of the range assunmed in the EPA base

cases. So EPA ig unsure of GAQ's statement regarding DOE's

frrecast of 102 gigawatte.

Question 5.

I am uncertain about this EPA comment as reported by EPA. T
can read it several ways, particularly with the word
"significantly."” What does EPA intend or mean? What is DOE's
view? How will WEPCO affect acid rain legislation plants?

Please explain. What is the Administration doing to clarify the
matter? To what extent is the matter fully in EPA's control?
What legal or other challenges are possible or likely? What
relevant interpretative rulings has EPA issued or planned? What
is their legal effect? How are they helpful? Please consider in
your reply the enclosed letter from the National Independent

Energy Producers.

Response 5.

Some background on the NSPS and PSD programs and the life
extension project at WEPCO's Port Washington, Wisconsin facility,
may be helpful to respond to these questions. As noted in the
GAC report, Congress dictated that modifications at existing
plants be treated as new sources for purposes of the NSPS and PSD
{(as well as nonattainment new source review) provisions of the
Clean Air Act. The Act defines modification as: 1) a physical or
operational change that 2) increases emissions. Under the NSPS
program, emissions increases are measured in terms of hourly
potential emissions, while PSD considers increases in annual
actual emissions. EPA's regqulations contain several limitations
on the broad statutory language, including, for example, an
exemption for routine changes.

In addition, EPA regulations contain broad "netting"
provisions that enable source owners to offset emissions
increases with equivalent reductions and thereby avoid the
applicability of new source emissions standards or BACT limits.
Under NSPS, netting may occur within the affected facility (e.gq.,
an individual utility boiler} and involve physical restrictions
on emissions capabilities (such as addition of pollution control
equipment}. Under PSD and nonattalnment area new source review,
netting may occur within the entire plant and may involve
operational as well as physical restrictions on the plant's

emissions.

Prior to the WEPCO court decision, EPA applied a “current
actual'" to "future potential™ test to all nonroutine changes at
existing plants in determining emissions increases under the PSD
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bubble rule. That is, EPA assumed initially that following the
changes, the plant would operate at its full potential to emit.
Scource owners could -- and frequently did -- avoid PSD
applicability, however, through legally binding physical or
operational limitations restricting actual emissions to levels
not significantly greater than levels prior to the change. The
owner would estimate the source's actual emissions following the
change. If the owner projected that the source likely would not
increase its actual emissions following the change, it would
accept an actual emissions "cap." However, if the projection
later proved inaccurate, and the owner desired to increase the
source's actual emissions, it would need to obtain a new source
permit at that time. As a result of the WEPCO court decision,
modifications invelving "like-kind" replacements, such as the
WEPCO life extension project itself, now will be able to use a
"current actual" to "future actual" test for PSD applicability
purposes. In essence, this means that EPA, rather than the source
owner, is responsible for accurately projecting a plant's actual
emissions following a modification to determine whether the
plant's emissions are within the bubble. If EPA projects no
actual emissions increase, the source's emissions would not be

legally capped.

Regarding WEPCO's life extension project, due to age-related
deterioration and loss of efficiency, both the physical
capability and actual utilization of the WEPCO power plant had
greatly declined over time. The project involved the replacement
of major internal components at all five of WEPCO's
existing coal-fired steam electric boilers at its Port Washington
plant. This project would restore the physical and economic
viability of the existing powerplant and extend its useful life
for approximately 20 years. In its decision regarding WEPCO, EPA
determined that the physical changes contemplated by the proposed
project were nonroutine in nature and consequently were not
categorically excluded from PSD or NSPS modification
requirements. As indicated in the GAO report, it is expected
that most utility projects will not be similar to the WEPCO
situation. That is, EPA believes that most utilities conduct an
ongoing maintenance program at existing plants which prevents
deterioration of production capacity and utilization levels. To
the extent that life extensions at such plants involve only an
enhanced maintenance program, new source requirements may not
apply for two reasons. First, the life extension may involve no
nonroutine physical or operational change. If so, it would be
excluded from new source provisions for that reason alone. Even
if the life extension did involve nonroutine changes, it still
would not trigger new source regquirements if it did not increase
polluticn on an hourly basis (for NSPS purposes) or an annual
basis (for PSD and nonattainment new source review purposes). It
should also be noted that WEPCO is not a Clean Coal Technology or
repowering project, nor is it (1) being implemented to comply
with Title IV or any other Clean Air Act requirements, or {(2) a
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basis (for PSD and nonattainment new scurce review purposes)., It
should also be noted that WEPCO is not a Clean Coal Technolegy or
repowering project, nor is it (1) being implemented to comply
with Title IV or any other Clean Air Act requirements, or (2) a
voluntary pollution control project or research project of any
kind. EPA's WEPCO decision only applies to utilities proposing
"WEPCO type" changes, i.e., nonroutine replacement that would
result in an actual emissions increase. This i1s the basis for
the EPA statement that the ruling is not expected to
significantly affect power plant life extension projects.

In addition, it is important to point out that GAO was
incorrect in its formulation of the choice that utility companies
actually face. GAO stated that the utility company judgment on
whether to build a new plant or instead to extend the service
life of an existing plant depends on the relative costs of "two
sources emitting pollution at a low rate, and not on a comparison
of the high cost of a new plant emitting pollution at a low rate
and the lower cost of an older plant emitting pollution at a
higher rate." In fact, as explained above, due to EPA's netting
rules, the owner of an existing source almost always has the
choice of merely avoiding increases in enissions at existing
plants, and is not required to meet the stringent emissions
limits that apply to wheolly new sources. Thus, using the
nomenclature of the GAO report, the utility's choice is indeed
between a new, "lower" emitting plant and an older, "higher"
emitting plant. The only condition EPA has ever placed on the
latter option is to insist that the source owner prevent the
older plant from emitting at even higher levels.

EPA recently proposed a rule (copy enclosed) that would
revise the agency's Prevention of Signficant Deterioration (PSD)
and nonattainment New Source Review regulations for the addition,
replacement or use of pollution control projects (a project
undertaken at a utility unit to reduce emission) at existing
electric utility steam generating units. Changes that occur at a
source that are intended to restore capacity or to improve the
operational efficiency of the facility are not considered to be
part of a pollution control project for purposes of this
proposal. The proposal would not include pollution controcl
projects as modifications, unless the reviewing authority
determines that the project will render the unit less
environmentally benefirical. Until the proposal is final, EPA
will continue its current policy of determining of pollution
control projects are excluded from NSR on a case-by-case basis.
The implementation of the proposed rule should not cause any
negatice environmental effects.
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applicability test outweigh any residual burden placed on them to maintain the necessary post-
change source records when they are required to do so. See also our response to comments on
this issue following section 4.2 of this volume.

We believe that these added recordkeeping and reporting (of emissions exceedances)
measures will improve the overall compliance rate and provide the information necessary for
reviewing authorities to assure that such changes are made consistent with the CAA
requirements. Altogether, we believe that the final rules focus on the types of changes occurring
at existing emissions units that are more likely to result in significant contributions to air
pollution. The final rules will also require greater accountability on a source’s part to retain
information from which the reviewing authority can determine the nature of any changes that are
made at specific emissions units, as well as the actual emissions increases that are associated
with those changes. We believe these added benefits far outweigh the additional burden of
maintaining the records. Additionally, many existing SIP programs (such as minor NSR
programs) already require such emissions tracking, so this requirement is generally not
considered to be an inappropriate or unnecessary burden on industry.

We disagree with those commenters who believed the actual-to-projected-actual test was
contrary to the CAA and WEPCO. Please see our responses in Sections 5.2.3 and 5.3.4 for
further details.

For our response as to why we do not believe the actual-to-projected-actual test should
include an enforceable emission cap , see Section 5.5.

Comment:
5.4.3 Adequacy of Existing Emission Projection and Tracking Abilities

5.4.3.1 Adequacy of existing emission projection and tracking
abilities for utilities

Two industry commenters (IV-D-263, 308) believed that the utility industry emission
projection and tracking abilities were adequate for purposes of applying the
actual-to-enforceable-future-actual test. One utility industry commenter (IV-D-294) stated that
power pools will continue to require utilities to accurately predict projected capacity utilization.
Therefore, the commenter argued, emission projection and tracking abilities will continue to
support the actual-to-future-actual test.

STAPPA/ALAPCO (IV-D-259) maintained that the deregulation of the utility industry
would change its ability to provide accurate emission projections. Local public utility

commissions had historically required utilities to make reliable estimates of future capacity
utilization, but deregulation of electric utilities was quickly reducing the public utility
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commission’s role. Therefore, according to STAPPA, utilities will no longer be able to
accurately project emissions.

5.4.3.2 Adequacy of existing emission projection and tracking
abilities for non-utilities

Fourteen industry commenters (IV-D-210, 221, 254, 260, 263, 264, 270, 273, 289, 299,
301, 308, 311, 313), two utility industry commenters (IV-D-252, 254), and one regulatory agency
commenter (IV-D-253) maintained that non-utility industry facilities do have sufficient
recordkeeping and reporting to track future emissions, with reliability comparable to that of the
utility industry sector. These commenters believed that requirements under the title V operating
permit program and other regulations adopted pursuant to the 1990 CAAA had improved the
emission projection and tracking abilities of non-utility sources so that they would be able to
comply with the actual-to-future-actual test. Furthermore, these commenters suggested that EPA
now has broad experience with a number of industries other than utilities.

Six industry commenters (IV-D-210, 263, 264, 270, 308, 313) cited the CAM rule as
providing substantially more information from the non-utility sector than was available when the
WEPCO rule was promulgated. Two industry commenters (IV-D-260, 313) noted that
requirements for yearly emission inventories would mean that adequate emissions tracking
information was available. These commenters further indicated that annual emission statements
of actual VOC and NO, emissions were currently required in the Northeast Ozone Transport
Region. Another industry commenter (IV-D-301) stated that they had completed an extensive
and costly project to establish accurate emission factors for many rubber manufacturing
processes, and that these factors could easily be used to quantify post-modification emissions.
One industry commenter (IV-D-311) stated that the ability to track emissions was dependent
upon assuming that demand for the company’s product was within projections.

Two regulatory agencies (IV-D-246, 287) and STAPPA/ALAPCO (IV-D-259)
maintained that non-utility industry facilities did not have adequate emission tracking and
projection capabilities. STAPPA/ALAPCO (IV-D-259) stated that emission factors and other
methods used by non-utility sources were not sufficiently accurate to quantify either past
emissions or future actual emissions. Two of these commenters (IV-D-246, 259) further
commented that most industries did not have ability to track NO, emissions in particular. One
commenter (IV-D-246) noted that emissions tracking might be adequate for some non-utility
sources using continuous emissions monitors (CEMSs), or that other stringent quality
assurance/quality control measures might be acceptable on a case-by-case basis.
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5433 Adequacy of existing emission projection and tracking
abilities should not be a consideration

Two industry representatives (IV-D-260, 313) commented that the adequacy of existing
emission projection and tracking abilities should not be a consideration in determining whether
to apply an actual-to-future-actual test. The commenters believed that the uncertainties
associated with an actual-to-future-actual test were probably less than those for an
actual-to-potential test because they were based on known factors and did not include safety
factors.

Response:

We believe that the tracking requirements in the final rules alleviate many of the
commenters’ concerns about industry’s alleged inability to predict their post-change actual
emissions increases. Numerous industry commenters indicated that they believed adequate
emissions predictions could be made. We agree that all sources are now in a better position to
predict post-change emissions increases. Nevertheless, when, according to its best calculations,
the physical or operational changes being planned for one or more existing emissions units at a
major stationary source will not constitute a major modification, yet there is a reasonable
possibility that the project may result in a significant emissions increase, the source must
document its findings [including a description of the project, an identification of emissions units
whose emissions could increase as a result of the project, the baseline actual emissions for each
emissions unit, the projection of post-change actual emissions before adjustments, the adjusted
post-change emissions (post-change actual emissions, or potential emissions) and the reason for
the adjustment (for example, increase in product demand unrelated to the change)]. If the
projection of post-change actual emissions shows a significant increase, the source must also
document its compliance with applicable netting procedures if it uses offsetting emission
reductions elsewhere at the major stationary source to avoid being a major modification. With
the exception of EUSGUs, however, sources are not required to report their post-change annual
emissions unless the recorded annual emissions rate in any given year exceeds the baseline
actual emissions by a significant amount and is inconsistent with the original projections.

In addition, where there is a reasonable possibility that the project may result in a
significant emissions increase (even though a source’s projection of post-change emissions
shows that it would not), the final rules require a source to maintain emissions data for all
emissions units that are changed. The source must maintain this information and compare it to
the calculated baseline actual emissions for at least 5 years. (We will presume that any
emissions increases that occur after 5 years are not associated with the physical or operational
changes.) If the project will increase the design capacity or potential to emit of any emissions
unit, the source must maintain and compare this data for that emissions unit to its baseline
actual emissions for 10 years. (This extended period allows for the possibility that the increased
capacity that the source added via the physical or operational changes could be fully utilized
during a normal business cycle.) The information that must be maintained may include
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continuous emissions monitoring data, operational levels, fuel usage data, source test results, or
any other readily available information of sufficient accuracy for the purpose of determining an
emissions unit's post-change emissions. With the exception of EUSGU s, the source must report
to the reviewing authority any post-change annual emissions rate only when that rate exceeds

the baseline actual emissions rate by a significant amount and is inconsistent with the original
projections. See, for example, new §52.21(r)(6)(iv). For EUSGUs, however, an annual report of
post-change annual emissions is required even when the projected post-change emissions rate is
not exceeded. See, for example, new §52.21(r)(6)(iii).

As mentioned earlier, we believe that these added recordkeeping and reporting measures
are justified and will improve the overall compliance rate and provide the information necessary
for reviewing authorities to assure that such changes are made consistent with the CAA
requirements. Altogether, we believe these regulatory amendments focus on the types of changes
occurring at existing emissions units that are more likely to result in significant contributions to
air pollution. The amendments will also require greater accountability on a source’s part to
retain information from which the reviewing authority can determine the nature of any changes
made to emissions units, as well as the actual emissions increases that are associated with those
changes.

Industry commenters generally indicated that they would be able to make a projection of
a project’s post-change emissions and track their actual emissions following the change as
required by the new “actual-to-projected-actual” applicability test. We believe that most
sources should be able to adequately project the emissions increases that will result from the
physical and operational changes that they choose to make. If for some reason the projection is
not accurate, the required tracking of emissions for 5 years following the changes will determine
whether a significant emissions increase has actually occurred. Where the change is found to be
a major modification, despite the projections made by the source, the reviewing authority will be
expected to proceed with the process of subjecting the source to the major NSR requirements.

We disagree with the commenter who stated that increased competition and deregulation
in the electric utility industry would lead to less accurate estimates of post-change utilization and
demand growth. Nevertheless, the new rules require modified EUSGUs to submit a notice to
the reviewing authority prior to beginning actual construction that is not considered a major
modification. and must submit post-change annual emissions rate data, in tons per year,
annually for 5 years after a change is made. Again, this requirement applies to EUSGUs when
the new “actual-to-projected-actual” applicability test shows that the change will not result in a
significant emissions increase at the unit (or significant net emissions increase at the source),
even in cases when the post-change annual emissions during the 5-year period do not show a
significant emissions increase. We believe these provisions will continue to provide accurate
information on post-change emissions at EUSGUs. Moreover, we believe that EUSGUs will
continue to have adequate emission projection and tracking capabilities, regardless of
deregulation of some aspects of public utilities. Also, EUSGUs are still required to meet
rigorous monitoring requirements under title IV.
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5.5 Proposal to Create Enforceable 10-year Emissions Level
Comment:
5.5.1 Support Enforceable 10-year Emission Level

One industry commenter (IV-D-273) and one utility industry commenter (IV-D-252)
supported the 10-year emission limit. Another industry commenter (IV-D-321) supported a
10-year tracking period, but did not specifically endorse the proposed enforceable 10-year
emission level. One industry commenter (IV-D-250) stated that a 10-year limit would be
acceptable if the applicant desires it.

One utility industry commenter (IV-D-252) believed the temporary emissions cap was
necessary to ensure that a significant net emissions increase did not occur. The commenter
stated that “Otherwise, as it stands now, if these estimates of future emissions prove to be low, it
is possible that a source would have inappropriately avoided NSR review at the time of the
modification of the unit and the only ‘penalty’ they would pay would be to install BACT or
LAER emission controls years after they would otherwise have had to.”

5.5.2 Oppose Enforceable 10-year Emission Level

Twenty-seven industry commenters (IV-D-219, 254, 260, 263, 264, 265, 266, 270, 279,
283, 289, 292, 293, 297, 298, 299, 301, 302, 304, 306, 307, 308, 310, 311, 313, 314, 315), eight
utility industry commenters (IV-D-251, 261, 266, 278, 279, 294, 300, 318), eight regulatory
agency commenters (IV-D-211, 216, 246, 255, 262, 287, 305, 317), STAPPA/ALAPCO
(IV-D-259) and four environmental commenters (IV-D-291, 303, 325, 327) opposed the
enforceable 10-year emission level for various reasons. One of the utility commenters
(IV-D-251) requested that the EPA withdraw the proposal for the 10-year limit.

One utility industry commenter (IV-D-251) questioned EPA’s statements regarding the
necessity of the 10-year cap. The commenter reminded the EPA that utility sources were already
required to submit 5 years of post-change emissions data to the reviewing authority. This
requirement would provide adequate assurance that a source did not inappropriately avoid NSR
review. The commenter also asserted that it was unlikely that a source would make a
modification and then wait 5 years to use the modification in order to avoid major NSR
permitting. The commenter also questioned how the current proposal alleviates EPA's concern
that reviewing authorities can "only examine data submitted after-the-fact by the source." The
commenter explained that once a source had committed to meeting a certain emissions level to
qualify for minor rather than major NSR, the source had accepted responsibility for ensuring
compliance with the emission limitations contained in the preconstruction permit. The
commenter contended that the proposed temporary cap just served to extend the period of
post-change data provision from 5 years to 10 years.
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5.5.2.1 10 years is too long

Twelve industry commenters (IV-D-263, 264, 270, 293, 297, 298, 301, 302, 307, 308,

313, 314) and one utility industry commenter (IV-D-261) maintained that 10 years was too long a
period for an enforceable emission level to be in place. These commenters believed that the
emission limit period did not have to equate to the look back period for determining the emission
baseline. Four industry commenters (IV-D-264, 270, 293, 313) explained that the purpose of the
two different periods was different. The look back period defined the representative year to
which future emissions could be compared. The future year determined whether a change caused
an emissions increase.

Seven industry commenters (IV-D-264, 270, 297, 298, 307, 313, 314) felt emission
increases would occur well before 10 years, and therefore believed the period for the limit was
too long. One industry commenter (IV-D-298) believed that any emissions increase resulting
from a change would occur in a short period of time, probably less than 2 years. The commenter
(IV-D-298) and another industry commenter (IV-D-302) recommended a 2-year limit if the EPA
were to adopt a limit.

Two industry commenters (IV-D-297, 314) indicated that 10 years could be several
product cycles, and that a 10-year limit would require a business to accurately forecast the
demand for products it was not yet making. One industry commenter (IV-D-307) agreed, stating
that market returns were expected and weighed before a project was constructed. Three other
industry commenters (IV-D-264, 270, 313) also indicated that changes were not generally made
to achieve benefits years into the future.

5.5.2.2 10 years is not long enough

Two environmental commenters (IV-D-291, 303) maintained that the emission limit must
be permanently enforceable by the EPA and by citizens, as provided in sections 113 and 304 of
the CAA. Three regulatory agencies (IV-D-211, 246, 262) and STAPPA/ALAPCO (IV-D-259)
also recommended a permanent limit. Another regulatory agency (IV-D-216) agreed that it was
preferable to track emissions indefinitely. These commenters noted that a short-term limit could
complicate future applicability determinations and compromise air quality.

STAPPA/ALAPCO (IV-D-259) also indicated that a temporary limit was inconsistent

with current practice, in which the permanent enforceable limit on PTE was contained in the
preconstruction permit and carried over into the title V permit.

5.5.2.3 Other reasons to oppose
Twelve industry commenters (IV-D-265, 266, 289, 293, 297, 301, 302, 304, 307, 313,

314, 315), five utility industry commenters (IV-D-271, 278, 294, 300, 318), and two
environmental commenters (IV-D-291, 303) opposed the enforceable 10-year emission level for
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various reasons. One utility industry commenter (IV-D-278) held that the 10-year limit would
not be a temporary limit, but would become a “de facto baseline” for any additional permitting at
the facility and would discourage reviewing agencies from allowing increases in PTE at the
facility. Two utility industry commenters (IV-D-278, 294) further explained that the 10-year
limit would likely be used in SIP planning to meet air quality goals, which would make it
unlikely that the reviewing agencies would allow an increase at the end of the 10-year period.
One of the utility industry commenters (IV-D-294) stated that the problem would be even worse
when the limits were met using pollution controls, as State law would force the source to
continue to operate the controls.

One industry commenter (IV-D-307) maintained that the 10-year limit was not based on
economic theory. The commenter had several questions about how the 10-year limit would
work, including whether the source would have to reassess changes made during the
10-year period, how the baseline would be determined if changes were made during the 10-year
period, and what would happen if the past actual emissions decreased.

One industry commenter (IV-D-265) and one utility industry commenter (IV-D-294)
opposed the 10-year limit because the regulatory structure for designing and implementing such
limits was in its infancy. Two utility industry commenters (IV-D-294, 318) stated that the EPA
had not explained how the temporary limit would be terminated or relaxed at the end of the
10-year period.

Another industry commenter (IV-D-301) opposed the 10-year limit because of the
additional enforcement liability it would impose. The commenter argued that it would be unfair
to subject a facility to enforcement proceedings if it exceeded the limit, as predicting future
emissions was difficult.

Two industry commenters (IV-D-289, 313) objected to the 10-year limit, claiming that it
usurped State prerogatives. The commenter stated that “How tightly to weave the PSD/NSR
applicability net is a decision for each State to make in the context of its SIP.”

An industry commenter (IV-D-266) stated that the unit would constantly be subject to a
“temporary” emissions limitation since the limit established for any given change would not
expire before the next change was made.

Three utility industry commenters (IV-D-271, 294, 318) felt the 10-year limit would
discourage sources from making efficiency improvements. Two of the commenters (IV-D-271,
294) stated that the efficiency improvements were required to reduce emissions, and the 10-year
limit was thus counter to the EPA’s greenhouse gas emission reduction program. One of the
commenters (IV-D-318) further explained that the temporary limits would make many projects
economically infeasible.

[-5-31
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )

)  Case No. 4:11-CV-00077-RWS

V. )  Judge Rodney W. Sippel

)
AMEREN MISSOURI, )
)
Defendant. )
)

AMEREN MISSOURI’S SUMMARY JUDGMENT MOTIONS

EXHIBIT A2
PORTIONS REDACTED PURSUANT TO ECF # 90
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )

)  Case No. 4:11-CV-00077-RWS
v. )

) Judge Rodney W. Sippel

AMEREN MISSOURI, )
)
Defendant. )
)

DECLARATION OF DAVID BOLL

I, David Boll, am over 18 years of age and make the following declaration pursuant to 18
U.S.C. § 1746:

1. I make this declaration on behalf of Ameren Missouri (“Ameren”) based on my
personal knowledge, and the records of Ameren or information available through employees of
Ameren. | am prepared to testify to the following facts if called as a witness.

2. I have been employed by Ameren since 1981 and I currently hold the position of
Consulting Engineer in Ameren’s Environmental Project Engineering Department. | received a
B.S. in Mechanical Engineering from Washington University in St. Louis in 1981. | am a
licensed Professional Engineer in the States of Missouri and Illinois.

3. My responsibilities during the time relevant to this case included justifying capital
projects; preparing documents associated with such justifications such as project justification and
work order documents; assessing the impact of component replacements on the performance and
operations of the unit; preparing requests for proposal to be let out for bids; and supervising the

construction of capital projects, including the component replacements at issue in this case.

Schedule JRH-D6


01990
Cross-Out


Case: 4:11-cv-00077-RWS Doc. #: 568-4 Filed: 04/24/15 Page: 3 of 11 PagelD #: 21610

The Projects

4. Ameren replaced portions of the reheater, economizer, lower slope and air
preheater components of Rush Island Unit 1 (the “2007 Projects”) during the outage that took
place from approximately February to May, 2007.

5. Ameren replaced portions of the reheater, economizer, and air preheater
components of Rush Island Unit 2 (the “2010 Projects”) during the outage that took place from

approximately January to April, 2010.

The Effect of the Projects on the Units’ Maximum Design Capacity

6. I am familiar with the projects to replace the reheater, economizer, lower slope
and air heater components that occurred during Ameren’s planned unit outage at Rush Island
Unit 1 from approximately February to May 2007 (the “2007 Projects”). | am also familiar with
the projects to replace the reheater, economizer and air heater components that occurred during
Ameren’s planned unit outage at Rush Island Unit 2 from approximately January to April 2010
(the “2010 Projects”).

7. The nature of these component replacement projects is such that they would not
reasonably be expected to, and Ameren did not expect them to, increase the Unit’s maximum
design capacity or maximum annual-rated capacity assuming continuous year-round operation
(or, as the concept is expressed in the electric power industry, the Unit’s “maximum continuous
rating.”)  Nor would they be expected to increase the Unit’s designed steam flow rating or
designed heat input capacity.

8. I have reviewed the actual effects of the Projects, and they did not actually

increase the Units’ maximum design capacity, maximum annual-rated capacity assuming
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continuous year-round operation, or maximum continuous rating. They did not increase the

Unit’s designed steam flow rating or designed heat input capacity.

The Scope of the 2007 and 2010 Outages

0. Ameren conducted a planned unit outage at Rush Island Unit 1 from
approximately February to May 2007 (the “2007 Outage”). During such outages, Ameren
attempts to schedule as many activities as possible to be completed, in order to minimize overall
unit downtime, and because such outages are generally planned to occur only once every six
years.  During the 2007 Outage, Ameren conducted 93 discrete maintenance, repair and
replacement projects at Unit 1. Some of these other projects are of the same size and scope as
the Projects at issue. Ameren generally prepares a Post Outage Report detailing the work that is
performed during an outage. A true and correct copy of the 2007 Unit 1 Post Outage Report is
attached hereto as Attachment 1.

10. Of the 93 projects conducted during the 2007 Outage, | understand that only 4 are
at issue in this case: the replacement of the reheater, economizer, lower slope and air heater
components. Moreover, in addition to these 93 projects, during the same 2007 Outage, Ameren
performed innumerable tasks as part of the boiler overhaul, all designed to improve the long-
term reliability, availability, and efficiency of the boiler. These tasks are not captured in detail in
the Post Outage Report.

11.  Ameren conducted a planned unit outage at Rush Island Unit 2 from
approximately January to April 2010 (the “2010 Outage”). During such outages, Ameren
attempts to schedule as many activities as possible to be completed, in order to minimize overall
unit downtime, and because such outages are generally planned to occur only once every six
years.  During the 2010 Outage, Ameren conducted 108 discrete maintenance, repair and

-3-
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replacement projects at Unit 2. Some of these other projects are of the same size and scope as
the Projects at issue. Ameren generally prepares a Post Outage Report detailing the work that is
performed during an outage. A true and correct copy of the 2010 Unit 1 Post Outage Report is
attached hereto as Attachment 2.

12. Of the 108 projects conducted during the 2010 Outage, | understand that only 3
are at issue in this case: the replacement of the reheater, economizer, and air heater components.
Moreover, in addition to these 108 projects, during the same 2010 Outage, Ameren performed
innumerable tasks as part of the boiler overhaul, all designed to improve the long-term reliability,
availability, and efficiency of the boiler. These tasks are not captured in detail in the Post

Outage Report.

The Expected Effect of the Projects on the Units’ Actual Post-Project Generation of
Electricity

13. In my experience, Ameren assesses the impact that a project is expected to have
on unit operations well before beginning construction, as part of its project planning and
justification processes. Consistent with its normal practice, Ameren assessed the impact of the
2007 and 2010 Projects before beginning construction of those projects. As one of the engineers
who had responsibility for preparing the project justification documents for these Projects, | was
one of several Ameren personnel who assessed these issues. Typically, we assessed such issues
together as a group, and reached a group consensus.

14. Prior to the Projects, | had been involved with dozens of projects at Ameren’s
other plants that were similar in nature and scope to the Projects. In particular, |1 had experience

with reheater replacements at Labadie; economizer replacements at Labadie, Sioux and
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Meramec; lower slope replacements at Labadie and air preheater replacements at Labadie and
Meramec.

15. In my experience, replacement activities such as the Projects do not cause the
unit’s generation to increase. These are all like-kind replacements, substituting one component
for another, sometimes with minor changes in design that made the units more efficient. |
understood that my colleagues at Ameren shared the same views.

16. | expected that these replacement projects would improve the efficiency of the
units. The economizer replacements were specified to be more efficient than the designs they
replaced. Moreover, by replacing the economizer and air preheater with new components with
slightly changed designs that could better handle the low-sulfur coal that Rush Island was
burning, the auxiliary power demands on the units would be reduced, making the units more
efficient overall.

17. I did not expect the Projects to increase the equivalent availability of the unit as
compared to the pre-project periods. (Equivalent availability is a measure of the unit’s
availability to operate and produce electricity. It is a common metric for availability that is used
throughout Ameren, and to my knowledge the electric utility industry.) | understood that my
colleagues at Ameren shared the same views.

18.  This is true for at least two reasons. First, the equivalent availability of the Rush
Island units before these Projects was already exceptional — above 90% and at times reaching
annual rates of 95% to 96%. In my experience, it is unlikely for any coal-fired unit to achieve
sustained equivalent availability above those levels. Second, generating units are complex
machines that consist of thousands of components, most of which can and do fail at some point.

It is the combined operation of all of these component parts that determines the level of unit
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availability. Based on decades of experience, I knew that these other components would
continue to fail, limiting the overall availability of the unit. I understood that my colleagues at
Ameren shared the same views.

19. I did not expect the Projects to increase the stated generating capability of the unit
as compared to the pre-project periods, other than by increasing the units’ efficiency. When
ordering the components (reheater, lower slope, economizer, and air preheater) Ameren specified
that the new components have the same thermal performance as the old components, meaning
that the new components would not increase capability.

20. I am informed and believe that the documents set forth on Attachment 3 hereto,
and attached as exhibits to Ameren’s various motions being filed contemporaneously, are copies
of Ameren’s business records, made at or near the time of the occurrence of the matters set forth
by, or from information transmitted by, a person with knowledge of those matters, kept in the
course of regularly conducted activity, and made by the regularly conducted activity as a regular
practice.

I declare under penalty of perjury that the foregoing is true and correct.

) Y
Executed on April 23, 2015 Q"J

David Boll
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ATTACHMENT 1

ATTACHMENT
REDACTED
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ATTACHMENT 2

ATTACHMENT
REDACTED
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Attachment 3 to the Declaration of David Boll

Exhibits

Cc1 Unit 1 RELS Project Justification Package, AM-00072570

C2 Unit 1 Air Preheater Project Justification Package, AM-00072850
Cc3 Unit 2 RELS Project Justification Package, AM-00072829

c4 Unit 2 Air Preheater Project Justification Package, AM-00072906
C5 Ameren 2005 Unit Capabilities Tables, AM-00943285

C6 Ameren 2006 Unit Capabilities Tables, AM-00175922

c7 Ameren 2009 Unit Capabilities Tables, AM-00067238
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
Case No. 4:11-CV-00077-RWS
V. Judge Rodney W. Sippel
AMEREN MISSOURI,

Defendant.

R I

AMEREN MISSOURI’S SUMMARY JUDGMENT MOTIONS

EXHIBIT Al

PORTIONS REDACTED PURSUANT TO ECF # 90

PART 1 OF 3
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )

)  Case No. 4:11-CV-00077-RWS
V. )

)  Judge Rodney W. Sippel

AMEREN MISSOURI, )
)
Defendant. )
)

DECLARATION OF STEVEN WHITWORTH

I, Steven Whitworth, am over 18 years of age and make the following declaration
pursuant to 18 U.S.C. § 1746:

I. I make this declaration on behalf of Ameren Missouri (“Ameren”) based on my
personal knowledge, and the records of Ameren or information available through employees of
Ameren. I am prepared to testify to the following facts if called as a witness.

2. I am employed by Ameren Services Company, which provides services to
Ameren Corporation’s operating companies, including Ameren Missouri (which I will generally
refer to below as “Ameren”). I have worked in Ameren’s Environmental Services Department
for over 16 years, and since 2007 I have managed and directed that Department. My title is
Senior Director, Environmental Policy and Analysis. I am familiar with Ameren’s emissions
assessments for the 2007 and 2010 Projects at issue in this case.

Assessment of Projects for Construction Permitting Applicability

3. Ameren’s Environmental Services Department (“Environmental Services”) plays

a lead role in evaluating whether environmental permits are required for activities Ameren
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undertakes, including whether major New Source Review (“NSR”) or other construction permits
are required under the Missouri State Implementation Plan (“SIP”’) Construction Permitting Rule,
10 C.S.R. 10-6.060. Typically, we reach a consensus decision within Environmental Services on
permit applicability through collaborative discussion.

4. To assess the nature of a project and to determine whether it should be considered
for air construction permitting, Environmental Services typically works in conjunction with
Ameren engineering personnel in the Project Engineering and Performance Engineering
departments. We will also consult other Ameren departments (for example, Corporate Planning)
as needed.

5. Environmental Services staff have considerable knowledge and experience with
assessing permit applicability regarding all manner of projects at Ameren, including component
replacements at Ameren’s power plants, like Rush Island. We used that prior experience with
similar activities in assessing any emission impact of the 2007 and 2010 Projects.

6. Environmental Services also relies on the subject matter expertise of our
engineering colleagues to identify projects that have the potential, from an engineering point of
view, to result in emissions increases, due to their nature and scope. Ameren had conducted
dozens of similar boiler component replacement projects at its other plants prior to performing
the 2007 and 2010 Projects. Our experience with and knowledge gained from those similar
projects informed our decision-making and analysis with respect to the 2007 and 2010 Projects.

7. Ameren assesses the impact that a project is expected to have on unit operations
well before beginning construction, as part of its project planning and justification processes.
Consistent with normal practice, Ameren assessed the expected impact of the 2007 and 2010

Projects before beginning construction of those projects.
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Ameren’s Emissions Assessment for the 2007 Projects at Rush Island Unit 1

8. Ameren conducted a planned unit outage at Rush Island Unit 1 from
approximately February to May 2007. During this outage, I understand that Ameren performed
nearly 100 discrete projects. I understand that just four of those projects are at issue in this case:
the replacements of the reheater, economizer, lower slope and air preheater components (the
“2007 Projects”). While Ameren made emissions assessments with respect to all of the activities
taking place during the 2007 Outage as a whole, to simplify the following discussion, I will refer
to the 2007 Projects.

9. I understand from David Boll, currently Ameren’s Consulting Engineer in
Ameren’s Environmental Project Engineering Department, that before the 2007 Outage, Ameren
engineering personnel assessed the nature and scope of the 2007 Projects and the other projects
planned to be undertaken during the 2007 Outage, and concluded that none of those projects
would increase the unit’s maximum annual rated design capacity given continuous year-round
operations. Based on our considerable experience with NSR permitting under the Missouri SIP,
and the language of the SIP, we understand that such projects would not increase the unit’s
annual rate of potential emissions, and therefore did not constitute “modifications” under the
Missouri SIP. Accordingly, we determined that such Projects would not trigger the application
of the Missouri Construction Permit Rule, meaning no construction permit was required.

10.  As explained in Mr. Boll’s declaration, Ameren engineering personnel had also
determined that the 2007 Projects were routine in nature because, among other reasons, they
were like-kind replacements of existing components with new components that were functionally
equivalent. Ameren was aware that such replacements were commonly performed throughout

the industry. I and my colleagues in Environmental Services knew that Ameren had conducted
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dozens of similar component replacements at its other generating units in prior years.
Accordingly, I and my colleagues in Environmental Services determined, prior to the 2007
Projects, that Ameren’s routine boiler component replacements such as the 2007 Projects
constituted routine maintenance repair and replacement activities that are excluded from NSR
permitting under the Missouri SIP.

11.  In addition to assessing the applicability of the Missouri SIP and whether the
2007 Projects constituted routine maintenance repair and replacement, Ameren also assessed any
impact of the Projects on projected actual future emissions. We had experience with and
knowledge of the similar projects described above, and were familiar with the Rush Island units’
operational characteristics. This included our knowledge that Ameren’s coal-fired generating
units operate below their available capacity and thus have a large amount of unused capacity to
generate. Based on these and other considerations derived from our experience, knowledge and
judgment, and based on the judgment of Ameren’s engineering personnel, we in Environmental
Services concluded that the 2007 Projects would not cause actual emissions to increase.

Ameren’s Emissions Assessment for the 2010 Projects at Rush Island Unit 2

12. Ameren conducted a planned unit outage at Rush Island Unit 2 from
approximately January to April 2010. During this outage, I understand that Ameren performed
over 100 discrete projects. I understand that only 3 of these projects are at issue: the
replacements of the reheater, economizer, and air preheater components of Rush Island Unit 2
(the “2010 Projects”). While Ameren made emissions assessments with respect to all of the
activities taking place during the 2010 Outage as a whole, to simplify the following discussion, |
will refer only to the 2010 Projects.

13. I understand from Mr. Boll that before the 2010 Outage, Ameren engineering

personnel assessed the nature and scope of the 2010 Projects and the other projects planned to be
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undertaken during the 2010 Outage, and concluded that none of those projects would increase
the unit’s maximum annual rated design capacity given continuous year-round operations.
Based on our considerable experience with NSR permitting under the Missouri SIP, and the
language of the SIP, we in Environmental Services understand that such projects would not
increase the unit’s annual rate of potential emissions, and therefore did not constitute
“modifications” under the Missouri SIP. Accordingly, we determined that such Projects would
not trigger the application of the Missouri Construction Permit Rule, meaning no construction
permit was required.

14. As explained in Mr. Boll’s declaration, Ameren engineering personnel had also
determined that the 2010 Projects were routine in nature because, among other reasons, they
were like-kind replacements of existing components with new components that were functionally
equivalent. Ameren was aware that such replacements were commonly performed throughout
the industry. I and my colleagues in Environmental Services knew that Ameren had conducted
dozens of similar component replacements at its other generating units in prior years.
Accordingly, I and my colleagues in Environmental Services determined, prior to the 2010
Projects, that Ameren’s routine boiler component replacements such as the 2010 Projects
constituted routine maintenance repair and replacement activities that are excluded from NSR
permitting under the Missouri SIP.

15.  In addition to assessing the applicability of the Missouri SIP and whether the
2010 Projects constituted routine maintenance repair and replacement, Ameren also assessed any
impact of the Projects on projected actual future emissions. We had experience with and
knowledge of the similar projects described above, and were familiar with the Rush Island units’

operational characteristics. This included our knowledge that Ameren’s coal-fired generating
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units operate below their available capacity and thus have a large amount of unused capacity to
generate. Based on these and other considerations derived from our experience, knowledge and
judgment, and based on the judgment of Ameren’s engineering personnel, we in Environmental
Services concluded that the 2010 Projects would not cause actual emissions to increase.

16. In addition to the foregoing assessment of actual emissions, Ameren also
documented an assessment of whether there was a reasonable possibility, within the meaning of
the relevant rules, that the 2010 Projects would increase emissions from the unit. The Missouri
state permitting rules had changed in late 2009, requiring Missouri operators to perform in
certain instances a numerical calculation of emissions, a requirement that had not applied under
either the applicable state or federal regulations prior to that. While we believed (see above) that
no construction permit of any kind was required under the Missouri Construction Permitting
Rule, and that the 2010 Projects were excluded from New Source Review permitting because
they constituted routine maintenance repair and replacement, we nonetheless prepared a
numerical calculation out of an abundance of caution.

17. To determine whether there was a reasonable possibility of an emissions increase
from the 2010 Outage, Environmental Services prepared a numerical emissions projection. A
true and correct copy of the results of that projection, titled “Rush Island Unit 2 — Spring 2010
Outage — Reasonable Possibility Analysis Summary” is attached hereto as Attachment 1. (The
document attached as Attachment 1 is the summary or conclusion page of a much larger
document containing all the details of Ameren’s analysis. Ameren produced the entire analysis
during discovery in this case, but given its volume has not attached it here. Ameren stands ready

to provide it to the Court upon request.)
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18. Pursuant to 40 C.F.R. 52.21(b)(48) (as incorporated by reference in the Missouri
SIP at 10 C.S.R. 10-6.060(8)), Ameren first calculated Unit 2’s “baseline actual emissions” rate
by taking the average annual rate from the 24-month period of April 2005 through March 2007.
That rate was 14,288 tons per year.

19. Pursuant to 40 C.F.R. 52.21(b)(41)(i) (incorporated by reference in the Missouri
SIP at 10 C.S.R. 10-6.060(8)), Ameren then determined Unit 2’s “maximum annual rate” of
future actual emissions in the five years following the date Unit 2 would resume regular
operation after the 2010 Outage. That maximum annual rate was 16,818.88 tons per year. In
Attachment 1, this is shown under the column labeled “Projected Actual Emissions (tons/year).”
This calculation of emissions following the Projects did not yet account for causation, which the
NSR regulations require be accounted for through application of the “capable of
accommodating” provision.

20.  We did not believe that any relevant fugitive emissions were quantifiable, and so
did not project them according to 40 C.F.R. 52.21(b)(41)(i1)(b) (incorporated by reference in the
Missouri SIP at 10 C.S.R. 10-6.060(8)). Emissions associated with startups, shutdowns and
malfunctions were included in the projection of the maximum annual rate of projected future
emissions following the 2010 Outage.

21.  Finally, as required pursuant to the “capable of accommodating” provision
(sometimes called the demand growth provision), 40 C.F.R. 52.21(b)(41)(i1)(c) (as incorporated
by reference in the Missouri SIP at 10 C.S.R. 10-6.060(8)), Ameren determined the amount of
emissions following the 2010 Projects that was unrelated to the 2010 Projects. We initially
determined the amount of emissions that Unit 2 could have accommodated during the baseline

period above and beyond those it actually emitted during the baseline period. That amount was
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3,275.11 tons per year. In Attachment 1, this is shown under the column labeled “Capable of
Accommodating Emissions (tons/year).”

22.  Ameren determined that additional amount of SO, emissions (3,275 tons per year)
was unrelated to the Projects because it could have been emitted during the baseline period and
was related to: (a) increased utilization due to increased market demand, up to a level not
exceeding the unused capacity that actually was available during the baseline period; and/or (b)
normal variations in hourly emissions rates due to a combination of factors unrelated to the 2010
Projects, none of which were expected to affect hourly emissions rates.

23. To determine the amount of emissions (if any) following the Projects that were
related to the Projects, Ameren then excluded (i.e., subtracted) a portion (2,531.15 tons per year,
“Excluded Emissions” on Attachment 1) of the unrelated SO, emissions from the difference
between baseline emissions (14,287.73 tons per year) and the emissions following the Projects
(16.818.88 tons per year).

24. The result of this calculation was zero, and is shown as the “Net Change” on
Attachment 1. Stated mathematically: 16,818.88 minus 14,287.73 minus 2,531.15 equals 0.00,
the emissions related to the Project. (We did not subtract all 3,275.11 tons per year of unrelated
emissions because that would have resulted in a negative number.)

25.  Because, after following the requirements of the regulation, any amount of
projected SO, emission increase related to the 2010 Projects was less than the 40-ton
significance threshold for SO,, Ameren determined that the 2010 Projects (and the 2010 Outage
as a whole) would not cause a significant increase in emissions of SO,.

26. Pursuant to 40 C.F.R. 52.21(b)(41)(ii)(a) (incorporated by reference in the

Missouri SIP at 10 C.S.R. 10-6.060(8)), when determining the annual rate of “projected actual
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emissions,” (as defined under 40 C.F.R. 52.21(b)(41)(i), Ameren considered all relevant
information. In addition to the considered judgment and expertise of Environmental Services,
we relied (as described above) on the judgment and expertise of Ameren’s engineering
personnel, performance engineering personnel, and Corporate Planning department, among
others. Ameren considered all relevant information regarding Unit 2’s historical operational
data, Unit 2’s expected business activity and Ameren’s highest projections of business activity.
Ameren also considered the amount of unused, but available generating capacity that was
available to it during the baseline period, and which Unit 2 could have utilized had the market
called upon it to do so. Ameren also considered the normal variations in hourly emission rates
that occur during the normal operations of Unit 2.

27.  Ameren retained records of this calculation. Since well before the Projects took
place, Ameren reports the SO, emissions from both Rush Island units to EPA as part of its
submission of CEMS data (see below).

Rush Island Emissions and Generation Over Time

28.  Ameren’s Environmental Services Department plays a role in monitoring the
emissions of each of Ameren’s plants, including Rush Island.

29.  Rush Island’s Continuous Emissions Monitor Systems (CEMS) measure and
record emissions data on a continuous basis during Rush Island’s operations. Ameren gathers
that data and reports it to EPA. EPA keeps this data in databases and publishes it on the internet,
where it can be accessed by the general public. The CEMS data contains multiple data points in
addition to emissions, including gross generation. I am familiar with CEMS Data and use it
routinely in carrying out my job responsibilities.

30. I reviewed the CEMS data for SO, emissions, NOx emissions, and gross

generation over time. As the below table demonstrates, compared to 1990 levels, Rush Island’s
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annual emissions of SO, in 2014 were just 39% of their 1990 levels, a decrease of over 27,500
tons per year. That decrease came about even though Rush Island’s annual generation of
electricity has increased and is now 152% of their 1990 levels, an increase of over 3 gigawatt-
hours per year. Likewise, Rush Island’s emissions of NOx are at just 28% of their 1995 levels,

a decrease of nearly 9,000 tons per year.

Rush Island Generation and Emissions 1990-2014

(MWH) (TPY) (TPY) (MWH) (TPY) (TPY)
1990 2,786 21,343 - 3,101 23,609 -
1995 3,614 21,412 4,593 2,821 22,209 7,734
1996 3,401 13,225 4,077 3,917 14,044 3,922
1997 3,735 13,484 3,826 3,222 11,659 3,032
1998 3,936 13,485 3,396 4,281 13,924 3,710
1999 3,721 12,653 2,711 4,276 14,543 2,981
2000 4,228 13,643 2,801 4,107 13,257 2,589
2001 3,169 8,963 1,824 3,794 10,912 2,295
2002 4,426 12,744 2,092 3,506 10,511 1,900
2003 4,565 13,127 1,928 3,797 11,866 1,856
2004 3,916 11,725 1,602 3,995 11,193 1,665
2005 4,467 14,070 1,971 4,952 14,315 2,098
2006 4,613 14,584 1,991 4,638 14,090 1,976
2007 2,936 9,126 1,268 4,484 13,336 2,019
2008 4,794 15,492 2,086 4,456 14,102 2,106
2009 4,484 14,754 1,927 4,000 13,573 1,934
2010 4,506 14,964 1,935 3,360 11,103 1,449
2011 3,802 12,272 1,587 4,853 15,764 1,853
2012 4,455 10,642 1,549 4,097 9,780 1,405
2013 4,359 9,595 1,525 4,581 9,992 1,542
2014 4,161 8,846 1,456 4,171 8,598 1,394
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Rush Island Emissions Variations Over Time

3

—

The amount of SO, emitted at Rush Island varies significantly from year to year.
In my experience, such fluctuations are normal at coal-fired power plants and are caused by a
variety of factors including variations in market demand. I have reviewed the emissions data for
Rush Island for the decade from 1996 to 2006. I then determined the changes in emissions from
year-to-year. Below is an accurate summary of the amount of SO, emitted at Rush Island from
1996 to 2006.

Rush Island SO, Emissions Variations Over Time

oyt ] unit2

Year SO, Change from SO, Change from
- Emissions previous year Emissions previous year
13,225 = 14,044 =
13,484 259 11,659 -2,385
13,485 1 13,924 2,265
12,653 -832 14,543 619
13,643 990 13,257 -1,286
8,963 -4,680 10,912 -2,345
12,744 3,781 10,511 -401
13,127 383 11,866 1,355
11,725 -1,402 11,193 -673
14,070 2,345 14,315 3,122
14,584 514 14,090 -225

32. I reviewed the SO, emissions data for Rush Island Unit 1 for 2007 to 2014. 1 have

provided a chart of the SO, emissions by year for the unit, below. The data for 2007 only
includes a partial year of service because the plant was not operating during the Spring 2007
outage. Annual emissions are now about 5,000 tons per year below their averages before the

2007 Projects.
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Unit 1 SO, Emissions After the 2007 Projects

2007 9,126
2008 15,492
2009 14,754
2010 14,964
2011 12,272
2012 10,642
2013 9,595
2014 8,846

33. I reviewed the SO, emissions data for Rush Island Unit 2 for 2010 to 2014. I have
provided a chart of the SO, emissions by year for the unit, below. The data for 2010 only
includes a partial year of service because the plant was not operating during the Spring 2010
outage. As with Unit 1, annual emissions are now about 5,000 tons per year below their

averages before the 2010 Projects.

Unit 2 SO, Emissions After the 2010 Projects

2010 11,103
2011 15,764
2012 9,780
2013 9,992
2014 8,598
Title V
34. Environmental Services is responsible for obtaining and securing the renewal of

Title V Permits for the Rush Island plant. The applicable permit for the Rush Island units at the
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time of the 2007 and 2010 outages, Operating Permit No. OP2000061, was issued on May 18,
2000. A true and correct copy of the Title V permit is attached hereto as Attachment 2 (AM-
02511339).

35. It is my understanding that before issuing a Title V Permit, the Missouri
Department of Natural Resources provides the draft permit to EPA for comment or objection.
EPA did not make any objection to Ameren’s Title V operating permit before it was issued on
May 18, 2000.

36.  Generally, Title V permits have a 5-year term length. Although Title V permits
must be renewed before they expire, because of permitting delays, permit renewals often take
years to complete.

37.  On or about November 18, 2004, Ameren filed an application to renew the May
18, 2000 Title V permit (Permit No. OP2000061).

38.  On or about May 29, 2010, the Missouri Department of Natural Resources
provided EPA a copy of the draft Rush Island Title V Permit. EPA did not object to the permit
renewal.

39. On August 30, 2010, MDNR renewed Ameren’s Title V Permit for the Rush
Island Units, Operating Permit No. OP2010-047. A true and correct copy of the Title V permit is

attached hereto as Attachment 3 (AM-00424093).

I declare under penalty of perjury that the foregoing is true and correct.

Executed on 4,0""/ 23 42015 %/ (/%

¢___ Steven Whitworth
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