FILED
April 30, 2024
Data Center
Missouri Public
Service Commission

Exhibit No. 12

Ameren — Exhibit 12
Moor

Direct

File No. EF-2024-0021



Exhibit No.:

Issue(s): Reasonableness of
Rush Island Permitting Decisions

Witness: Karl R. Moor
Type of Exhibit: Direct Testimony
Sponsoring Party: Union Electric Co.
Case No.: EF-2024-0021

Date Testimony Prepared: Nov. 21, 2023

MISSOURI PUBLIC SERVICE COMMISSION

CASE NO. EF-2024-0021

DIRECT TESTIMONY
OF
KARL R. MOOR
ON
BEHALF OF

UNION ELECTRIC COMPANY
D/B/A AMEREN MISSOURI

St. Louis, Missouri
November 21, 2023



TABLE OF CONTENTS

I. INTRODUCTION ..ottt ettt sttt et
II. PURPOSE OF TESTIMONY ....cooiiiiiiiiiiiiecteeceeerectee e
III. THE CLEAN AIR ACT AND NEW SOURCE REVIEW ......cccccceniiiniininnen.
IV. AMEREN MISSOURI’S APPLICABILITY DETERMINATIONS..................

V. AMEREN MISSOURI’S APPLICABILITY DETERMINATIONS WERE

REASONABLE ...ttt

VI. INDUSTRY PRACTICE CONFIRMS THE REASONABLENESS OF

AMEREN MISSOURI’S DECISIONS .......cooiiiiiiiiiiiiiiiciceeececee,

VII. AMEREN MISSOURI’S ENVIRONMENTAL COMPLIANCE

PLANNING ...ooiiiit ettt s s e

VIII. AMEREN MISSOURI’S RESPONSE TO EPA’s NOTICES OF

VIOLATION. ...ttt e s e
IX. E.D. MISSOURI LITIGATION ..ottt e



10

11

12

13

14

15

16

17

18

19

20

21

22

23

DIRECT TESTIMONY
OF
KARL R. MOOR

FILE NO. EF-2024-0021

I. INTRODUCTION

Can you state your name and where you live?
Karl R. Moor. I live in Washington, DC.

What do you do for work?

> o P R

I retired from the United States Environmental Protection Agency (“EPA”)
in January 2021. I am a principal in Powerscape Global, LLC, a clean combustion
technology company and consulting firm.

Q. Can you summarize your educational background?

A. I graduated from the University of Montevallo in Alabama in 1979 with a
B.A. in History (and a minor in Economics). After that, I attended The George Washington
University in Washington, D.C., where in 1982 I earned an M.A. in Public & International
Affairs; Science, Technology and Public Policy. 1 then attended the Georgetown
University Law Center, where I earned my law degree in 1986. A copy of my curriculum
vitae is attached as Schedule KRM-D1.

Q. Can you summarize your professional background, as relevant to the
issues in this proceeding?

A. Professionally, I have been dealing with Clean Air Act issues since 1986.
Prior to that time, I served on two Congressional committees, in a U.S. Senate office and

briefly within the Reagan Administration. My work in connection to the Clean Air Act
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began when I was asked by my client Alabama Power Company to relocate to Washington,
D.C. to assist with the development of policy and legislation as Congress and the Executive
Branch considered possible amendment of the federal Clean Air Act to address, among
other things, emissions from coal-fired power plants. Between 1987 and 1989, I also
served as loaned counsel to the Clean Air Working Group, the primary industry group
interacting with members of Congress and the Executive Branch—including the EPA and
the Office of Management and Budget—on key portions of the Clean Air Act Amendments
that affected electric utilities and every other industrial sector. In this role, I was conversant
and active on all matters related to New Source Review (“NSR”). Whether and how NSR
would apply to projects performed on existing coal-fired power plants was a key topic of
discussion with Congress and the Executive Branch.

After passage of the 1990 Clean Air Act Amendments, I worked extensively on the
regulatory implementation of these amendments for my utility clients (including Southern
Company Services, the operating companies of Southern Company, and South Carolina
Electric & Gas Company) as a lawyer in private practice.

In 1998, I joined Southern Company Services as Vice President and Associate
General Counsel for Litigation and Public Policy. Accordingly, I was the Southern
Company Services system executive primarily responsible for all interactions, discussions,
litigation and decision-making associated with EPA’s electric utility enforcement initiative
from 1999 to 2015. Later, I also served simultaneously as General Counsel and
Compliance Officer for Southern Transmission. Subsequently, I was promoted to Senior
Vice President and Chief Environmental Counsel for Southern Company Services, Inc. [

retired from the company in that position in 2015. In my various company roles, from
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1998 to 2015, I served as the executive responsible at Southern Company Services for
determining whether and recommending when the Southern Company’s various operating
companies should seek NSR permits for activities at more than 30 fossil steam stations
with a combined nameplate capacity of greater than 21,000 MW.

After my retirement from Southern Company Services, and subsequent service as
counsel for the law firm Balch & Bingham LLP, I accepted an appointment at the EPA.
From 2019 to 2021, I served as Deputy Assistant Administrator for Policy in the EPA
Office of Air and Radiation, the office that has responsibility for the federal NSR program.
I retired from federal government service in January, 2021. In 2022, I founded Powerscape
Global, LLC, based in Virginia. Powerscape Global is a technology company that applies
a proprietary advanced technology for the gasification or reformation of fossil fuels and
plastics for use in the construction of power plants.

As a result of this range of experiences, I have a deep understanding of and
professional engagement with the legislative, regulatory, litigation and policy issues that
existed when Ameren Missouri made its decisions with respect to the Rush Island plant.
This larger context is key to understanding what Ameren Missouri and the utility industry
were facing in the period between 2005 and 2010, the timeframe when Ameren Missouri
made the relevant decisions.

The opinions offered in my testimony are, except as specifically noted, based upon
information that is publicly available or provided to me by Ameren Missouri.

Q. During your tenure at EPA, did you have anything to do with EPA’s

NSR enforcement case against Ameren Missouri?
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No. EPA’s enforcement actions were handled by a separate office, the

Office of Enforcement and Compliance Assurance (“OECA”).

topics:

Q.

II. PURPOSE OF TESTIMONY

What is the purpose of your testimony?

The purpose of my direct testimony is to offer opinions on the following

The reasonableness of Ameren Missouri’s efforts to understand and to
comply with the law;

The reasonableness of Ameren Missouri’s decisions that NSR did not apply
to certain projects Ameren Missouri performed at its Rush Island plant in
2007 and 2010, and the decisions to proceed with those projects without
seeking NSR permits;

The reasonableness of Ameren Missouri’s environmental compliance
planning; and

The reasonableness of Ameren Missouri’s response to EPA’s allegations of
non-compliance.

Can you provide a summary of your testimony and opinions?

I would summarize my testimony and opinions as follows.

To determine the reasonableness of Ameren Missouri’s decisions, a

reviewer should understand the statutory, regulatory and legal context that existed at the

time they were made: 2005-2007 for the Unit 1 projects and 2005-2010 for the Unit 2

projects. Post-hoc second-guessing of those decisions is not appropriate. To evaluate

Ameren Missouri’s decisions requires understanding what Ameren Missouri knew, or

reasonably should have known, about the applicable legal requirements and how they

would apply to the specific projects at Rush Island.

Ameren Missouri made reasonable efforts to understand and to comply with

the law. Ameren Missouri utilized the resources of Ameren Services Company’s

4
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Environmental Services Department (“ESD”) on matters concerning Clean Air Act
compliance, including New Source Review. To learn about the requirements of New
Source Review, ESD personnel (1) read the applicable regulations; (2) consulted with
regulators and industry organizations knowledgeable on the regulatory programs; and (3)
consulted with the Ameren Legal Department, as necessary. These were the reasonable
efforts that any utility would employ to understand the applicable law.

3. The NSR program requires source owners or operators to make
preconstruction determinations of whether their activities will trigger permitting
requirements. The program does not require source owners or operators to obtain
regulatory approval of those determinations. In its pre-construction evaluation of the
projects at Rush Island for potential permitting requirements, Ameren Missouri evaluated
three criteria:

e Would the project be expected to cause an increase in the unit’s potential
emissions (i.e., the maximum achievable hourly emissions rate)?

e Would the project be expected to cause an increase in the unit’s actual annual
emissions?

e Would the project involve a change to the unit that was not “routine
maintenance, repair or replacement”?

Ameren Missouri understood that only if the answer to all three of these questions
was “yes” would an NSR permit be required.

4. Given the state of the law that existed at the time Ameren Missouri
conducted its preconstruction evaluations, it was entirely reasonable for Ameren Missouri
to use these three criteria to identify projects requiring NSR permits. Ameren Missouri’s
view of the applicable regulations, which had been promulgated by Missouri and approved

by EPA as part of the Missouri state implementation plan (“SIP”’), was consistent with that
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of the Missouri Department of Natural Resources (“MDNR”). Ameren Missouri’s view of
the federal NSR regulations as incorporated into the Missouri SIP was also consistent with
the official statements and policy of EPA’s program office in charge of implementing the
NSR program.

5. When one applies Ameren Missouri’s reasonable understanding of the
applicable legal requirements to the facts of the Rush Island projects, the only reasonable
conclusion based on what Ameren Missouri knew or should have known at the time was
that no NSR permit was required. No project increased a unit’s potential to emit, and no
one to my knowledge has ever claimed otherwise. No project would have been expected
to cause an increase in a unit’s actual annual emissions, because each unit had ample
unused capacity to generate in the years before the projects occurred—capacity unused due
to lack of demand—and the component replacements at issue were merely like-kind
replacements that would not be expected to affect the overall capacity or utilization of the
unit. Finally, the components at issue were routinely replaced by Ameren Missouri, by
Ameren Missouri’s Illinois affiliate, and by others across the electric utility industry.
Accordingly, the projects fit comfortably within the exclusion of routine maintenance,
repair or replacement (“RMRR”) from NSR permitting requirements. This is supported by
statements of EPA and the determinations made by Missouri and other states with respect
to similar projects, leading up to and contemporaneous with the 2007 and 2010 projects at
Rush Island.

6. EPA attempted to abandon its established interpretation of NSR with an
industry-wide “enforcement initiative” launched in 1999 against electric utilities. The

litigation positions advanced in EPA’s enforcement initiative over the decade that
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followed—in addition to departing from past EPA statements and practice—conflicted
with the official policy and guidance developed by the relevant EPA program office during
that time. At the time that Ameren Missouri made its pre-project decisions on NSR
applicability, most courts had rejected EPA’s attempts to re-write the NSR program
through litigation.

7. The projects Ameren Missouri performed at Rush Island are like those
performed countless times every year in the electric utility industry, because they are
necessary for the continued safe and reliable operation of generating assets critical to the
supply of electricity. After the launch of EPA’s enforcement initiative, Ameren
Missouri—Ilike other utilities—continued to follow the requirements of its state permitting
authority and the official interpretations of the NSR regulations issued by EPA’s program
office. Despite the prevalence of similar component replacements across the industry, I
know of no utility in that period that sought an NSR permit prior to undertaking such
projects.

8. Starting before the Rush Island Projects and continuing well after the Rush
Island Projects, Ameren Missouri studied what forthcoming Clean Air Act rulemakings
might require in terms of emission reductions and, potentially, new emissions controls on
Rush Island and the rest of the coal-fired fleet. Ameren Missouri developed an
“Environmental Compliance Plan” for compliance with these new rulemakings that
considered, but ultimately rejected, adding more scrubbers on the Ameren Missouri
system. The consideration of scrubber additions to Rush Island and Labadie in the
development of Ameren Missouri’s Environmental Compliance Plan was in response to

the potential that these rulemakings would impose more stringent requirements than
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ultimately were enacted. Evaluating potential contingencies was good utility practice, not
a sign of concern over triggering NSR at the plants. When the rulemakings concluded and
Ameren Missouri was able to comply without adding additional scrubbers to its system, it
reasonably took the least-cost approach to compliance, for the benefit of its customers.

9. I conclude that Ameren Missouri made reasonable efforts to understand and
to apply the law, acted reasonably in determining that none of the Rush Island projects
required preconstruction permitting, acted reasonably in proceeding with the projects
without seeking any NSR permits (or an applicability determination confirming that NSR
did not apply), and acted reasonably through its environmental compliance planning.

III. THE CLEAN AIR ACT AND NEW SOURCE REVIEW

Q. Can you summarize the nature of the Clean Air Act’s New Source
Review program, and how it fits with the 1990 Clean Air Act Amendments?

A. As the name denotes, “New Source Review” focuses on new emissions
sources, not existing sources. NSR requires preconstruction review and permitting of new
sources of air emissions. NSR does not apply to existing sources of emissions unless they
undergo “modification.” 42 U.S.C. §§ 7475, 7411(a)(4). The Clean Air Act defines
“modification” as “any physical change in, or change in the method of operation of, a
stationary source which increases the amount of any air pollutant emitted by such source
....7 Id. § 7411(a)(4). The Clean Air Act does not assume that every existing source will

eventually undergo “modification” and require controls. United States v. DTE Energy Co.,

711 F.3d 643, 650-51 (6th Cir. 2013). In fact, the 1990 Clean Air Act Amendments, with
which I was intimately familiar, were premised on the assumption that coal-fired electric
generating units would be refurbished and continue to operate (and generate sulfur dioxide

(“SO2”) emissions as a result), without triggering NSR and its control requirements.

8
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Congress considered and specifically rejected proposals to require unit-by-unit retrofits of
scrubbers and similar controls on existing coal-fired units, and instead chose the innovative
strategy of “cap-and-trade” to address emissions from these sources. Lower emissions
rates, not control technologies, were the end point of the 1990 Clean Air Act Amendments.
This “grand compromise” was the seminal environmental success of those amendments.
At every step in the legislative and regulatory process leading to and after the 1990 Clean
Air Act Amendments, the industry was assured by EPA, consistent with the plain text of
the regulations, that the NSR regulations cannot be interpreted to undermine the industry’s
ability to operate, repair, and maintain existing units.

There are two different parts of the federal NSR program: (1) the Prevention of
Significant Deterioration (“PSD”) program, which applies to sources located in areas that
have been found to meet EPA’s national ambient air quality standards; and (2) the
Nonattainment New Source Review (“NNSR”) program, which applies to sources located
in areas that fail to meet those air quality standards.! The applicability provisions in the
federal PSD and federal NNSR rules are the same in all relevant respects. For this reason,
and because most practitioners in my experience refer to both PSD and NNSR collectively
as the “NSR program,” I will do the same and refer in my testimony generally to the “NSR
program’ and the “NSR regulations,” even though Rush Island was not subject to the subset

of these consisting of the NNSR regulations.

!' T understand that Rush Island was located is an area that met EPA’s national ambient air quality
standards at all relevant times.
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IV. AMEREN MISSOURI’S APPLICABILITY DETERMINATIONS

Q. How did you gain an understanding of what Ameren Missouri did to
evaluate the applicability of NSR for the Rush Island projects?

A. I reviewed the decisions in the Ameren Missouri litigation in the U.S.
District Court for the Eastern District of Missouri, as well as the testimony and declarations

of Steven Whitworth and David Boll in that case. United States v. Ameren Missouri, No.

4:11-cv-00077-RWS (E.D. Mo.).? Mr. Whitworth was the head of Ameren Services
Company’s Environmental Services Department at the relevant time. Schedule KRM-D2
(Whitworth Decl.) § 2. The Environmental Services Department had a lead role in
determining whether permits are required for projects at Ameren Missouri’s units. Id. g 3.
The Environmental Services Department would fulfill this responsibility by working with
engineers who had responsibility for the projects. Id. 49 4-6. One such engineer was David
Boll, a licensed professional engineer in Ameren’s Environmental Project Engineering
Department whose responsibilities included supervising the work for the component
replacement projects at issue at Rush Island, and assessing the impact component
replacements were expected to have on unit operations. Schedule KRM-D3 (Boll Decl.)
99 2-3. In addition to reviewing their testimony and declarations, I interviewed Steven
Whitworth and David Boll. I have also reviewed Mr. Whitworth’s direct testimony filed
concurrently with the filing of my testimony in this docket. Finally, I also reviewed certain

documents produced by Ameren Missouri in the underlying litigation in the U.S. District

2 Unless otherwise noted, all references to depositions, exhibits and declarations herein refer to
materials produced in the Ameren Missouri litigation in the U.S. District Court for the Eastern District of
Missouri. United States v. Ameren Missouri, No. 4:11-cv-00077-RWS (E.D. Mo.).

10
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Court for the Eastern District of Missouri and others provided to me by Ameren Missouri
through counsel.

Q. Did your review of the record allow you to form an opinion on whether
the Environmental Services Department (“ESD”) made reasonable efforts to
understand the law?

A. Yes.

Q. What did you conclude?

A. ESD made reasonable efforts to understand the law. ESD personnel (1) read
the applicable regulations; (2) consulted with regulators and industry organizations
knowledgeable on the regulatory programs; and (3) consulted with the Ameren Legal
Department, as necessary. In my experience, this is consistent with good utility practice
and represents the due diligence necessary to understand the applicable law.

Q. Can you provide some examples of the consultations ESD personnel
had with others that informed their understanding of NSR?

A. Yes. Members of ESD, including Steve Whitworth, participated in the
Utility Air Regulatory Group (“UARG”). UARG was an organization made up of
individual generating companies and national trade associations. UARG’s purpose was to
provide members like Ameren detailed information about EPA’s actions in every sphere
of the Clean Air Act. It did this through various committees, including the Plant Repair,
Enforcement, and Permitting (“PREP”’) Committee that focused on NSR.

Among the documents produced by Ameren Missouri in the District Court
litigation are communications Ameren Missouri received from UARG on the topic of NSR,

through ESD personnel participating in UARG. Several of these are attached to the Direct

11
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Testimony of Steven C. Whitworth, filed concurrently with the filing of my testimony in
this docket. For example, Schedule SCW-D5 is a memo dated October 20, 2005 notifying
UARG members, including Ameren, that EPA had issued memoranda stating EPA would
not be pursuing claims for alleged NSR violations unless the project at issue increased a
unit’s hourly rate of emissions (i.e., the potential emissions).

Similarly, Schedule SCW-D8 is an agenda for an “NSR Project Evaluation
Workshop” held by UARG in October 2007. As the agenda demonstrates, topics for

discussion included **

%k

Schedule SCW-D11 is a presentation made by UARG counsel to UARG members
in April 2009, detailing the claims that EPA was making concerning potential NSR
violations in the utility industry. As described in Schedule SCW-D11, courts were deciding
the NSR legal issues against EPA more often than not.

Finally, Schedule SCW-D13 is a separate presentation made by UARG counsel to
UARG members, also in April 2009, concerning “Project Evaluations for NSR
Applicability.” Key points discussed there include:

1) no future actual annual emissions projection methodology is spelled out in any
EPA rule or guidance;

2) as a result, courts were using different emissions increase methodologies and
one court in particular held that a utility cannot be held liable unless all
reasonable methodologies under the rules would have projected a significant
actual annual emissions increase;

12
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3) a project must be “the predominant cause” of an actual annual emissions
increase for NSR to apply, and emissions resulting from increased demand do
not count;

4) EPA stated that a source can subtract from its future actual annual emissions
projections all of the emissions that the unit could have accommodated during
the baseline period and are unrelated to the work at issue, and this means the
NSR emissions increase test under the existing rules “is not substantially
different” from a test that looks exclusively to whether the work would increase
the hourly rate (i.e., potential emissions) of the units;

5) other states and EPA were confirming that component replacement projects at
electric utilities would not trigger NSR where (a) the unit could have operated
at the projected levels in the baseline, even before the work was done, (b) the
work would not increase the emission rate per unit of output, and (c) there was
not expected change in the system dispatch order. In such cases, any increase
in actual annual emissions after the work could be attributed to demand rather
than to the project at issue; and

6) the actual annual emissions theory EPA had used to date in the NSR
enforcement initiative against electric utilities had the problem of assuming
causation, and could not demonstrate causation of an emissions increase are
required by the statute and the rules.

Just like the utility companies with whom I worked at the time, Ameren Missouri
spent significant time and effort to understand NSR and to keep up with developments on
that front. This included examining EPA’s public statements on NSR, receiving briefings
on NSR from EPA officials and industry experts, and discussing with similarly situated
utilities the meaning of the NSR rules and their potential applicability to projects. Through
UARG, Ameren’s Environmental Services Department gained a good understanding of
NSR and EPA’s utility enforcement initiative. I know this because I was a recipient of
these UARG communications and a participant in these same UARG meetings.

Q. Are these the only sorts of input the ESD employees received
concerning NSR?

A. No. ESD employees also participated in forums with MDNR and other

electric utilities in Missouri at which NSR was discussed, as Mr. Whitworth explains. ESD

13
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also coordinated with other industry groups on a national level, in addition to UARG. As
described in Ameren Missouri’s 2008 Environmental Compliance Plan, "[a]t both a
national and state level, Ameren is a member of a number of industry organizations

and regulatory groups which focus soley on environmental legislation and

regulations facing the electric utility industry. Environmental Services' staff works

with these industry groups and directly with local, state, and federal environmental
regulators to keep abreast of and influence new and developing environmental
reauirments." Schedule SCW-D1 (2008 Environmental Compliance Plan, Appendix

A), attached to the Direct Testimony of Steven C. Whitworth.

Q. What does the record show are the key things that the Environmental
Services Department understood about New Source Review in the 2005-2010 time
period?

A. The memoranda, presentations, and discussions that ESD employees had
within UARG made Ameren Missouri aware of the following:

e EPA began its enforcement initiative against electric utilities in November 1999
with a series of actions filed against investor-owned utilities and an
administrative action against TVA, the federal government’s own electric
utility. EPA alleged that nearly 550 projects conducted at 148 coal-fired units
over the prior 20 years had violated NSR. The challenged boiler projects were

generally tube replacements (economizers, superheaters, reheaters, and

waterwalls) as well as auxiliary equipment replacements (e.g., pulverizers).
*%

** Schedule SCW-D4 (PowerPoint
Presentation from Hunton & Williams LLP to UARG Control Technologies
Committee, “Update on Utility Enforcement Initiative,” Mar. 11, 2004).

e The EPA litigation positions were based upon a **

*%* Schedule SCW-D4.

14
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The EPA litigation positions conflicted with the views of EPA’s Administrator
and the program office responsible for the NSR rules. Schedule SCW-D3;
Schedule SCW-D5.

By the spring of 2007, over 20 utilities and 80 plants faced claims for projects
that were substantially the same as the Rush Island Projects. Schedule SCW-
D6 (Memorandum from Hunton & Williams LLP to UARG PREP Committee,
May 16, 2007). The majority of similarly situated utilities were resisting EPA’s
claims. Schedule SCW-D4.

Those utilities that had entered into settlements with EPA did so when the
settlements overlapped with pre-existing company business plans. Schedule
SCW-D4.

As of 2005, EPA announced it would not file new enforcement cases under the
theories that it had advanced in commencing the utility enforcement initiative.
Schedule SCW-D5.

As of 2009, courts were generally ruling with utilities that RMRR 1is routine in
the industry, rejecting EPA’s position that RMRR excludes only what would be
routine at the unit in question. Schedule SCW-D10 (PowerPoint Presentation
from Hunton & Williams LLP to UARG Control Technologies Committee,
“Utility Enforcement Initiative and NSR Rules,” April 17, 2009).

As of 2010, courts were also rejecting EPA’s emissions increase claims, and
refusing to automatically apply the Koppe-Sahu emissions projections method.
Schedule SCW-D15 (PowerPoint Presentation to UARG Policy Committee,
“Plant Repair, Enforcement, and Permitting (PREP) Committee,” Dec. 4,
2009); Schedule SCW-D16 (PowerPoint Presentation to UARG Policy
Committee, “Plant Repair, Enforcement, and Permitting (PREP) Committee”
Dec. 3, 2010).

EPA rules did not provide instructions on calculating actual annual emissions
before and after projects, and that courts were finding that utilities simply had
to make a reasonable projection of future actual annual emissions increases in
order to comply. Schedule SCW-D11 (PowerPoint Presentation by Hunton &
Williams to UARG PREP Commiittee, “NSR Enforcement Initiative,” April 28,
2009).

The utility industry recognized EPA’s litigation theory of calculating emissions
increases proffered by Koppe and Sahu was ** *E
if any project replaced a component that had caused a forced outage or derate
in the baseline period, it would automatically be found to have increased actual
annual emissions. Schedule SCW-D9 (PowerPoint Presentation by Hunton &
Williams at UARG NSR Project Evaluation Workshop, “Emissions Increase
Analysis Under NSR Rules” Oct. 9, 2007).

15
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e One court found that liability could not attach unless all reasonable
methodologies would show that a project caused an actual annual emissions
increase. Schedule SCW-D13 (“Plaintiffs’ burden is not to demonstrate[] just
that Allegheny might have projected a significant net increase . . . [but rather]
that all reasonable methodologies must have projected a significant net increase
such that Defendants’ failure to obtain a permit at the time was unreasonable.”
(quoting PA DEP v. Allegheny, W.D. Pa.) (emphasis in original); Schedule
SCW-D14 (same); Schedule SCW-D15 (same).

e Utilities were generally prevailing in the cases brought in the enforcement
initiative.  Schedule SCW-D18 (PowerPoint Presentation by Hunton &
Williams at UARG Planning Workshop, “Plant Repair, Enforcement, and
Permitting (PREP) Committee” June 2-3, 2011).

e Outside of the enforcement initiative, regulators were not requiring application
of the Koppe-Sahu emissions calculations. Rather, regulators, considering
projects similar to Ameren Missouri’s, had accepted calculations showing there
to be no increase in emissions (1) if a unit could have operated in baseline at
the projected levels (2) when there was no increase in emissions rate per unit of
output and (3) no change in the dispatch order. In other words, emissions
increases in these circumstances should be attributed to projected demand
increase and not presumed to be caused by the component replacement.
Schedule SCW-D9; Schedule SCW-D13; Schedule SCW-D14.

In the 2005-2010 timeframe, when Ameren Missouri was making the decisions at
issue, these are some of the critical facts that any utility should have considered in making
its applicability determinations and compliance decisions. They were the same facts that I
and many other utilities relied upon for making those decisions, and it was reasonable for
Ameren Missouri to consider and rely upon these facts in its approach to NSR.

Q. What was the process by which ESD reviewed the Rush Island Projects
for any permitting requirements?

A. Ameren Missouri first evaluated the projects in 2005. The NSR program
requires companies to address program applicability before a project is commenced. The
projects for Unit 1 were commenced in an outage that began in February of 2007. The

projects for Unit 2 were commenced in an outage that began on January 1, 2010. In

testimony provided in the district court litigation, Steve Whitworth described how ESD
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reviewed the Rush Island Projects for NSR applicability at the relevant time (i.e., before

undertaking the work).

ESD “is a corporate function” whose “purpose is to help support operations in
the company in dealing with environmental issues.” Whitworth Individual Dep.
at 32, lines 11-14. As “projects [or] work arise that involve environmental
regulations, typically [E]nvironmental [S]ervices is called upon to help support
those activities. Whitworth Individual Dep. at 31, lines 7-12.

Specifically, ESD would evaluate projects “to determine what, if any permitting
requirements would be necessary.” Whitworth Individual Dep. at 15, line 24 to
page 16, line 1. This included the NSR regulations. Id. at 26, lines 2-11
(reading and applying the PSD regulations was “part of [the] job”); id. at 28,
lines 19-23 (confirming that ESD staff would consider the potential
applicability of the PSD regulations in connection with projects).

ESD would evaluate the nature and scope of the proposed projects in
determining potential NSR applicability. Whitworth Individual Dep. at 27,
lines 20-23. Over the years, ESD evaluated “a host of different . . . projects”
for NSR applicability. Id. at 62, lines 12-14. When necessary, ESD would get
input from the engineering staff on questions such as “the nature of the projects”
and “what types of things are routinely done” in order to make the applicability
determination. Id. at 64, lines 10-17.

ESD determined that no permitting was required for the Rush Island Projects.
Whitworth Individual Dep. at 15, lines 4-17. ESD considered the projects to be
“routine in nature” and “the types of projects that would not be expected to have
an emissions impact.” Id. at 60, lines 9-13. The emissions evaluations Ameren
Missouri typically conducted in the mid- to late-2000s—evaluation of both
potential emissions and of actual annual emissions—was a qualitative
evaluation. Calculations were not performed for projects in Missouri until the
SIP was changed to require them. Id. at 70, lines 5-9.

ESD’s evaluation of the Rush Island Unit 1 Projects for NSR applicability was

the subject of conversations and discussions, and not reduced to writing.
Whitworth 30(b)(6) Dep. at 21, lines 12-17.

As was the case with the Rush Island Unit 1 Projects, ESD concluded that the
Rush Island Unit 2 Projects would not trigger NSR because they were routine
and would not cause either potential emissions or actual annual emissions to
increase. Whitworth 30(b)(6) Deposition at 96, line 5 to 97, line 11. These pre-
project determinations by ESD were subsequently confirmed with an actual
annual emissions calculation performed by ESD.
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Mr. Whitworth’s direct testimony filed concurrently with the filing of my testimony

in this docket confirms these facts.

Q. What steps did Ameren Missouri take to evaluate the Rush Island
Projects for NSR applicability?

A. Ameren Missouri considered (1) the plain language of the Missouri SIP and
its application by the MDNR, (2) the plain regulatory meaning of the 2002 NSR rules and
their application by EPA outside the enforcement initiative, and (3) how courts had ruled
on the various NSR issues that were being litigated around the country. Considering these
authorities, Ameren Missouri asked the right questions in its evaluation.

The first question Ameren Missouri evaluated was whether the projects would be
expected to increase the units’ maximum rated design capacity, given continuous year-
round operations (i.e., the potential to emit). Whitworth Decl. 49 9, 13. The answer was
no. None of the projects increased a unit’s potential to emit. Under the Missouri SIP, this
meant that an NSR permit was not required. But Ameren Missouri did not stop there. As
any prudent utility at this point would, Ameren Missouri thought about it further.

The second question Ameren Missouri considered was whether actual annual
emissions would be expected to increase because of the projects. The two coal-fired units
operated below their annual capacity. The units had a large amount of unused capacity to
generate. Ameren Missouri’s engineering and environmental personnel, based upon their
experience, knowledge and judgment, concluded that these projects would not be expected
to cause actual annual emissions to increase. 1d. Y 11, 15; Boll Decl. 9 13-18.

The third question Ameren Missouri evaluated was whether the projects constituted

routine maintenance, repair and replacement activities excluded from NSR permitting.
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Ameren Missouri concluded that the activities at issue were routine replacement of
components and thus would not require NSR permits. Whitworth Decl. 9 10, 14; Boll
Decl. 4 15.

If I had been asked to decide on whether to move forward with these projects, these
are the three questions that I would have examined with my company’s engineering and
environmental personnel. These inquiries are consistent with my own experience and
judgment-making as a responsible corporate executive—they are precisely the questions I
asked in performing NSR applicability reviews for the operating companies I supported.
Based upon my understanding of the law and the facts as they had developed at that time
(2005-2010), these inquiries and the answers given would have been sufficient for me to
approve moving forward with the projects without seeking NSR permits.

V. AMEREN MISSOURI’S APPLICABILITY DETERMINATIONS
WERE REASONABLE

Q. Did you make a determination whether Ameren Missouri’s
applicability determinations were reasonable?

A. Yes. Ameren Missouri’s approach to compliance and its conclusions were
prudent and consistent with the obligations of a public utility.

Q. What is the appropriate frame of reference for evaluating whether
Ameren Missouri’s applicability determinations for the Rush Island projects were
reasonable?

A. The appropriate frame of reference for this question is not one of hindsight.
NSR is a preconstruction program, requiring a utility to address program applicability
before any construction or modification commences, with no requirement for seeking

regulatory pre-approval. Thus, the relevant question is what Ameren Missouri knew or
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should have known at the time it made its preconstruction applicability decisions: 2005-
2010.

Q. What would you have expected Ameren Missouri to do in order to
make a reasonable decision on these projects?

A. The proper thing for any utility examining and deciding whether to move
forward with such projects would be to examine (a) the state SIP and (b) the application of
the state SIP to its specific facts. The state SIP is the source law that governs compliance.

Q. Has Missouri generally required NSR permits for such projects?

A. No. The state prepared guidance on its Construction Permit Rule
demonstrating that the question of NSR applicability arises only for projects first defined
as “modifications” under the Missouri SIP. Schedule SCW-D20 (excerpts from MDNR
2011 Permit Manual). “Modifications” under the state SIP occur only where a project
causes the potential emissions to increase. Mo. Code Regs. Ann. tit. 10, § 10-
6.020(2)(M)(10) (2006). This is confirmed by the testimony of Kyra Moore on behalf of
the MDNR in the Ameren Missouri litigation in the U.S. District Court for the Eastern
District of Missouri, Tr. of 30(b)(6) Dep. of Kyra Moore (Sept. 18, 2013) (“Moore Dep.”),
and by MDNR’s consistent application of that standard to boiler component replacements
in Missouri before these projects began. Examples of this consistent application can be
found in the exhibits to the Kyra Moore deposition.

In addition, the Missouri regulations themselves, when dealing with minor sources,
defined boiler tube replacements as routine. Mo. Code Regs. Ann. tit. 10, § 10-

6.061(3)(B)(1)(D) (2006). This is consistent with the industry understanding.
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MDNR’s statements and actions represent crucial context for the evaluation of
Ameren Missouri’s actions to comply with the SIP’s permitting requirements at Rush
Island.

1. Evaluation of Potential Emissions

Q. The first reason Ameren Missouri had for concluding that the Rush
Island projects would not trigger NSR was that they would not be expected to cause
an increase in potential emissions. What basis did Ameren Missouri have to use this
test?

A. Focusing on whether a project would increase potential emissions was
firmly grounded in the language of the Missouri SIP and its application by the MDNR.
The relevant text is found in the “Applicability” provision of Mo. Code Regs. Ann. tit. 10,
§ 10-6.060 (2006). This section first defines when a permit is required, and then, if
permitting is applicable, what form of permit should be obtained. The permitting
obligation is spelled out as follows:

10 CSR 10-6.060. Construction Permits Required

(1) Applicability.

[...]

(C) Construction/Operation Prohibited. No owner or operator shall commence
construction or modification of any installation subject to this rule [or] begin
operation after that construction or modification . . . without first obtaining a permit
from the permitting authority under this rule. . . .

Id. § 10-6.060(1)(C) (Nov. 2006). Thus, according to the Missouri SIP, construction
permits are required only for construction (i.e., installation of a new source of emissions)
or “modification” of an existing source of emissions. The SIP specifically defines

“Im]odification” as “[a]ny physical change, or change in method of operation of, a source
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operation . . . which would cause an increase in potential emissions of any air pollutant
emitted . . . .” Id. § 10-6.020(2)(M)(10). An existing source’s “potential emissions” are
“[t]he emission rates . . . at maximum design capacity,” and annual potential emissions
“shall be based on the maximum annual-rated capacity of the installation assuming
continuous year-round operation.” Id. § 10-6.020(2)(P)(19). Under the plain language of
the Missouri SIP, which has been approved by EPA for implementing the requirements of
the Clean Air Act and thus governed all the Rush Island Projects, only a change to a source
that causes an increase in the potential emissions will be considered a modification. This
is also consistent with how the word “modification” has historically been interpreted and
applied by EPA under the Clean Air Act.

After establishing the applicability of construction permitting under 10 CSR 10-
6.060(1) (requiring permitting only for “construction” or “modification”), the rule goes on
to specify what sort of construction permit may be required. For example, subsection (5)
says that “de minimis” permits may be required for “[a]ny construction or modification at
an installation” that results in emissions below “de minimis levels.” Mo. Code Regs. Ann.
tit. 10, § 10-6.060(5) (2006). Subsection 8 of the same rule applies to permitting for major
sources in attainment areas (i.e., PSD permitting), and incorporates by reference the
requirements of 40 C.F.R. § 52.21 (the federal PSD regulations). Id. § 10-6.060(8)(A).
Subsection 7 of the same rule applies to permitting for major sources in nonattainment
areas (i.e., NNSR permitting). Id. § 10-6.060(7).

The text and structure of the Missouri SIP indicates that no construction permit of
any type will be required for activities other than construction or modification. If

modification as defined by the SIP would occur, then further analysis is required to
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determine what type of permit to seek, such as a minor source permit for small annual
emissions increases or PSD permits for emissions increases that would be “major.” As
discussed below, this was also MDNR’s interpretation of the SIP at the time Ameren
Missouri made its permitting decisions.

MDNR’s interpretation of its SIP is plainly set forth in a flow chart published in its
permitting manual that shows the potential to emit (“PTE”) is the reference point for
determining whether a project triggers construction permitting. Schedule SCW-D20
(excerpts from MDNR 2011 Permit Manual). First, one determines whether either
“construction” or “modification” occurred. If so, then a permit is required. To determine
what sort of permit is required, one then proceeds to examining annual emissions. If the
annual emissions increase is significant, then an NSR permit is required. Id. If, on the
other hand, neither “construction” nor “modification” has occurred, then no permit is
required, and the inquiry ends before one has to examine changes in actual annual
emissions. Id. In my experience, permit manuals like this are used and relied upon by both
the agency and the regulated community to guide compliance decisions. They therefore
tend to undergo substantial review by the agency before they are published.

Ameren Missouri acted consistent with state law and the interpretation of the
responsible state regulatory authorities in evaluating the Rush Island projects. The
deposition of Kyra Moore, Director of MDNR’s air program who testified on behalf of

MDNR in United States v. Ameren Missouri, is absolute proof of the truth of this statement.

See Moore Dep. at 68-69, 73-74, 75, 99-100, and 115-17 (attached as Schedule KRM-D4).
At the time that these projects were undertaken, there was nothing to indicate that

MDNR had abandoned the language of the SIP or its consistent prior interpretations. EPA
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had not called upon Missouri to change its state SIP or the way it had been applied. Ameren
Missouri had no basis to believe that its state regulator—acting under an EPA-approved
SIP as contemplated by the Clean Air Act—had behaved unlawfully or that MDNR’s
interpretations of its own regulations as applied to projects like those at issue in this case
were in error. If Ameren Missouri had sought NSR permits for these projects, it would
have been contrary to the state SIP and its consistent application by the state regulator. In
other words, it would have undermined established state law and impliedly cast the rest of
Missouri industry as being in non-compliance. If Ameren Missouri and MDNR had the
same understanding, and Ms. Moore’s testimony makes clear that they did, then Ameren
Missouri’s understanding cannot be unreasonable.

At the time that these projects were undertaken, Ameren Missouri had no way of
knowing that the state’s interpretation of its regulations, as explained by MDNR and Ms.
Moore, would be vitiated after-the-fact by a federal court years later in 2016. It is the SIP
that sets forth the rule of decision, as explained by the U.S. Court of Appeals for the

Seventh Circuit in United States v. Cinergy, 623 F.3d 455, 458 (7th Cir. 2010) (“The Clean

Air Act does not authorize the imposition of sanctions for conduct that complies with a
State Implementation Plan that the EPA has approved.”). Thus, it was entirely reasonable
for Ameren Missouri to credit and rely upon the interpretation of the SIP given by MDNR.
Q. What other things lead you to conclude that it was reasonable in 2007
and 2010 for Ameren Missouri to use this potential-to-potential test to evaluate NSR
applicability?
A. The potential-to-potential test (comparing potential emissions before and

after the proposed project) used in Missouri was consistent with the Clean Air Act. As Mr.
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Holmstead explains in his direct testimony, this test boils down to a consideration of
whether the project increases the maximum hourly emissions rate of a facility. That was
the first test EPA incorporated into its regulations implementing the “modification”
definition of the Clean Air Act. And it was the same test EPA proposed for NSR in 2005
and again in 2007. The 2007 proposal made by EPA specifically incorporated a two-step
approach, like that set forth in the Missouri SIP.

[Wle are proposing that major NSR applicability would
include an hourly emissions increase test, followed by the
current regulatory requirements for the actual-to-projected-
actual emissions increase test to determine significance, and
the significant net emissions increase test. We call this
approach Option 1 and we are proposing it as our preferred
option.

[Clhanges that will not increase the hourly emissions rate—
such as those to make repairs to reduce the number of forced
outages—do not require further review under Option 1. That
is, if there would be no hourly emissions increase following
a physical change or change in the method of operation, the
proposed rule does not require a determination of whether a
significant increase or a significant net emissions increase
would occur.

However, if there would be an hourly emissions increase
following a physical change or change in the method of
operation, the proposed rule requires a determination of
whether a significant increase or a significant net emissions
increase would occur.

“Supplemental Notice of Proposed Rulemaking for Prevention of Significant Deterioration
and Nonattainment New Source Review: Emission Increases for Electric Generating
Units; Proposed Rule,” 72 Fed. Reg. 26,202 26,205, 26,213 (May 8, 2007). Although EPA

never finalized these proposals, it also issued a memorandum in 2005 stating that it did not
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intend to bring enforcement actions for alleged violations of NSR unless the conduct at
issue would also have violated the proposed rule, requiring an increase in the hourly
emissions (i.e., potential emissions) for NSR applicability. Schedule KRM-D5 (Mem.
from Marcus Peacock, Deputy Adm’r, EPA, to Reg’l Adm’rs & State Envtl. Comm’rs,
“Fiscal Years (FY) 2005-2007 National Program Managers Guidance—Supplement,” Oct.
13, 2005).

The potential-to-potential test was also used by states beyond Missouri to evaluate
projects for NSR. For example, in a jurisdiction with which I am very familiar and had
responsibility for understanding, the Alabama Department of Environmental Management
(“ADEM”) took the same two-step approach. ADEM first examined whether “there was

in increase in the maximum hourly rate of emissions” (i.e., the potential emissions) caused

by a project. Decl. of Richard Grusnick 9 11, United States v. Ala. Power Co., CV-01-HS-
0152-S (N.D. Ala.) (Oct. 7,2004). If so, ADEM would then evaluate whether the projects
would trigger NSR by causing an increase in annual emissions. Id. 499, 11 (“Only if the
maximum hourly rate of emissions increased as the result of a project or activity could the
activity potentially trigger [NSR] requirements.”). Tennessee had a similar approach.

Decl. of Barry R. Stephens q9 21-22, Nat’l Parks Conservation Ass’n v. Tenn. Valley

Auth., No. 3:01-cv-00071-TAV-HBG (E.D. Tenn. Apr. 11, 2008), ECF No. 129-2
(“Stephens Decl.”).

Q. Was Ameren Missouri’s conclusion, when it applied this potential-to-
potential test to the Rush Island projects, reasonable?

A. Yes. No project increased a unit’s design rate of emissions. No project

increased the maximum achievable hourly rate of emissions at the units. Boll Decl. 99 7-
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8. There was no dispute of this in the underlying litigation: the projects did not cause an
increase in the potential rate of emissions for either unit.

2. Evaluation of Actual Annual Emissions

Q. The second reason Ameren Missouri had for concluding that the Rush
Island projects would not trigger NSR was that they would not be expected to cause
an increase in actual annual emissions. Can you summarize Ameren Missouri’s
approach in making this evaluation?

A. Prior to the projects, Ameren Missouri performed a qualitative analysis of
whether any of the projects would cause annual generation and emissions to increase. That
analysis focused on the availability and dispatch of the units prior to the outages. Ameren
Missouri’s engineers understood that because the units had high annual availability pre-
project and the component replacements were like-kind (i.e., not impacting maximum
continuous rating or steam flow), that any difference in annual utilization between the pre-
project period and the post-project period would be driven by changes in demand, rather
than caused by the component replacements. 1d. 4 13-18; Whitworth Decl. 49 11, 15.

Q. What basis did Ameren Missouri have in 2007 and 2010 for using this
approach for evaluating whether projects would cause an increase in expected annual
emissions?

A. Based upon my knowledge and experience, this qualitative analysis was

common in the industry. Detailed calculations were not required. See United States v.

Cinergy, 458 F.3d 705, 709 (7th Cir. 2006) (“[W]hat is required . . . is . . . merely a
reasonable estimate of the amount of additional emissions that the change will cause.”).

The exhibits to the Kyra Moore deposition contain numerous examples of similar
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evaluations presented to and accepted by the regulator. See, e.g., Moore Dep. Ex. 2 at 70,
AM-00025865-MDNR (Letter from Randy Raymond, Permit Section Chief, MDNR, to
Charles Means, Manager, Envtl. Servs., Associated Elec. Coop., Inc. (undated, received
May 19, 2003) (attached as Schedule KRM-D6). These letters evidence a settled
understanding between regulators and regulated parties about the types of evaluations
required by the rules, and what the results would be. Ameren Missouri’s qualitative
evaluation was also consistent with the text of the 2002 NSR regulations.

Q. What do the NSR rules say about doing emission projections?

A. The rules are flexible. Under the 2002 NSR rules incorporated into the
Missouri SIP in 2006, “projected actual emissions” are determined by calculating “the
maximum annual rate, in tons per year, at which an existing emissions unit is projected to
emit a regulated NSR pollutant in any one of the 5 years (12-month period) following the
date the unit resumes regular operation after the project.” 40 C.F.R. § 52.21(b)(41)(1)
(2003). The rules instruct operators to “consider all relevant information” when estimating
the post-project emissions and require them to exclude the post-project emissions that are
not caused by the projects. Id. § 52.21(b)(41)(ii)(a), (¢).

Q. What do these rules say concerning causation?

A. Under both the Clean Air Act and the NSR regulations, causation is a core
element of the definition of “modification” and “major modification.” In other words, a
project must cause the projected emissions increase for either a modification or a major
modification to occur.

The NSR regulatory provisions require that the physical or
operational change “result in” an increase in actual

emissions in order to consider that change to be a
modification. . . . In other words, NSR will not apply unless
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EPA finds that there is a causal link between the proposed
change and any post-change increase in emissions.

57 Fed. Reg. 32,314, 32,326 (July 21, 1992) (preamble to final rule commonly referred to
as “the WEPCO Rule”).

Nothing, in either the statute or the regulations, specifies how causation is to be
determined. The only language in the regulations dealing with causation for projected
emission increases is found in 40 C.F.R. § 52.21(b)(41)(i1)(a) and (c) (2003). These
regulations required a source to exclude from any calculated increase “that portion of the
unit’s emissions following the project that an existing unit could have accommodated
during the consecutive 24-month period used to establish the baseline . . . and that are also
unrelated to the particular project, including any increased utilization due to product
demand growth.” 1d. § 52.21(b)(41)(ii)(c). This was the language of the 2002 NSR
regulations incorporated into the Missouri SIP in 2006, and it has not changed since that
time. The regulations did not specify how sources were to determine the “relatedness” of
any projected emissions. EPA has admitted that “there is no specific test available for
determining whether an emissions increase indeed results from an independent factor such
as demand growth, versus factors relating to the change at the unit.” 63 Fed. Reg. 39,857,
39,861 (July 24, 1998). Thus, what emissions may be excluded as “unrelated” to a project
or activity “‘is a fact-dependent determination that must be resolved on a case-by-case
basis.”” DTE Energy, 711 F.3d at 646 (quoting 57 Fed. Reg. at 32,327).

Q. In promulgating the NSR rules, did EPA provide any guidance on
evaluating causation?

A. Yes. When EPA first promulgated such language for use by electric utilities

in 1992, the Agency explained that under a “projected actual” rule, the causation test
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“focus[es] on the effect of any nonroutine changes on operating characteristics of the unit
during the representative baseline period.” 57 Fed. Reg. as 32,327. In other words, the
“capable of accommodating” test is a “but-for” test. If increased operations “could not
[have] be[en] accommodated . . . but for the proposed . . . change,” the increase is
“considered to result from the change.” Id. at 32,326. If the projected increase in
operations could have been accommodated even without the change, then the question is
whether the nonroutine change is “the predominant cause of the [increased annual
operations] . . . and demand growth is not.” Id. at 32,327. Under this “predominant cause”
test, the source looks to whether “independent factors such as demand growth . . . could
have occurred and affected the unit’s operations during the representative baseline period
even in the absence of the physical or operational change.” Id. If that is the case, the
projected increased operations “cannot be said to result from the change” (i.e., they are
unrelated to the change) and the source “need not include in their projection of post-change
utilization that portion of the increased rate of utilization, if any.” Id. at 32,326, 32,327.

Q. Did Ameren Missouri’s approach to evaluating whether a project
would cause an expected annual emission increase track EPA’s regulations and
guidance?

A. Yes. Ameren Missouri applied this approach in its pre-project evaluation
of the Rush Island projects, just as it had in countless other projects. Based upon this
experience with utility operations and maintenance, Ameren Missouri understood that none
of the Rush Island projects would cause actual annual emissions to increase. Whitworth
Decl. q9 11, 15. This was so for two reasons. First, the Rush Island units were capable of

increased generation (and emissions) in the baseline period, absent any of the projects.
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Second, the projects consisted of like-kind replacement of components, without altering
the design capacity of either unit. Thus, none of the projects would increase the hourly
emissions rate or the potential emissions. In such circumstances, EPA has stated that the
work should not be expected to cause an increase in actual annual emissions. See, e.g., 70
Fed. Reg. 61,081, 61,100 (Oct. 20, 2005) (the new source performance standards (“NSPS”)
hourly rate test “does not result in a substantially different outcome from the actual-to-
projected-actual test . . . [because] a source can subtract from its post-project emissions
those emissions that the unit could have accommodated during the baseline period and that
are unrelated to the change”).

Q. Was Ameren Missouri’s conclusion, that the Rush Island projects
would not cause an increase in expected annual emissions, reasonable?

A. Yes. Utility maintenance programs are focused on maintaining the
availability of generating units. Maintaining availability is a requirement for system
reliability. The Rush Island units had the availability to operate at higher annual levels of
generation pre-projects. Whitworth Decl. 9 11, 15. In other words, they were capable of
accommodating the post-project generation even without the component replacements.
Moreover, it was reasonable to conclude that any post-project increases in emissions would
be unrelated to the projects because the replacements were simply like-kind and did not
change the design or operation of the unit. As noted previously, MDNR agreed with similar
conclusions concerning boiler component replacement, without requiring submission of
emission calculations. Ameren Missouri knew this, and it was reasonable for Ameren

Missouri to conclude that the projects would not result in an emissions increase.

31



10

11

12

13

14

15

16

17

18

19

20

21

22

Q. In addition to Missouri, did other states follow a similar approach in
evaluating whether a project would result in an increase in expected annual
emissions?

A. Yes. For example, the State of Minnesota evaluated a potential air heater
replacement for an existing Minnesota Power facility in 1992. Although the evaluation
acknowledged a potential improvement in unit availability, the state concluded that the air
heater replacement was not the cause of a projected emissions increase, but rather demand
growth was. Minnesota therefore determined that the replacement would not trigger NSR.
Schedule KRM-D7 (Facsimile from Ed Hoefs, Minnesota Pollution Control Agency, Air
Quality Div., to Dennis Niemi, Minnesota Power, “Pre & Post Modification Emission
Analysis” (Aug. 21, 1992)). This was one of the applicability determinations that Ameren
Missouri and the utility industry studied. Schedule SCW-D9; Schedule SCW-D13,
Schedule SCW-D14.

Q. You have testified that Ameren Missouri’s conclusions that there
would be no actual annual emissions increase caused by the Rush Island Projects were
reasonable conclusions. Was it even necessary for Ameren Missouri to reach that
conclusion in order to decide that no NSR permit was required?

A. No. As I outlined earlier, an NSR permit is required only if all three criteria
are true: there must be an increase in potential emissions, there must be an increase in
actual annual emissions, and the projects must not be RMRR. Having reasonably
concluded that there would be no increase in potential emissions (because the maximum

hourly rate of emissions would not change at all), Ameren Missouri did not need to evaluate

32



10

11

12

13

14

15

16

17

18

19

20

21

22

23

whether there would be a change in actual annual emissions caused by the project. That it
did so simply underscores that Ameren Missouri acted prudently.

3. Evaluation of Routine Maintenance, Repair and Replacement

Q. The third reason Ameren Missouri had for concluding that the Rush
Island projects would not trigger NSR was that the projects were excluded from
permitting requirements as “routine maintenance, repair or replacement”
(hereinafter, “RMRR”). Was Ameren Missouri’s approach to RMRR reasonable?

A. Yes. Ameren Missouri’s approach to RMRR was to evaluate each
individual component replacement and to determine whether replacement of that
component was routine for the utility industry. This was a reasonable approach and
consistent with what other electric utilities were doing. For this reason alone, Ameren
Missouri’s conclusion that it did not need an NSR permit was reasonable, in addition to its
other reasons discussed earlier.

Q. Please explain.

A. First, evaluating each component replacement separately for RMRR
purposes was a reasonable approach. EPA’s explanation of the RMRR exclusion in the
WEPCO Rule preamble states that the inquiry “must be based on the evaluation of whether
that type of equipment has been repaired or replaced by sources within the relevant
industrial category.” 57 Fed. Reg. at 32,326 (emphasis added). This describes a
component-by-component approach to RMRR. EPA later recognized that just because
projects may occur simultaneously does not mean that they must be aggregated as one.
Rather, “inquiry into the nature of the activities and their relationship to each other is

needed before deciding whether the activities must be aggregated under NSR.” 68 Fed.
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Reg. 61,248, 61,258 (Oct. 27, 2003). Ameren Missouri was not required to aggregate all
component replacements together into a single “project” for purposes of the RMRR review.
In denying EPA’s motion for summary judgment, seeking to establish that the individual
component replacement projects constituted a single “project” at each unit, the District
Court found that there was authority on both sides of the aggregation question. United

States v. Ameren Missouri, No. 4:11 CV 77 RWS, 2016 WL 728234, at *6-8 (E.D. Mo.

Feb. 24, 2016). Because there were genuine issues of fact, the District Court denied EPA’s
motion for summary judgment. Id. at *8. This illustrates that reasonable minds could
differ on the question of aggregation and the application of the RMRR exclusion. In my
opinion, the aggregation test that the District Court ultimately used and applied at trial was
unknown to the utility industry before the opinion was issued. Because Ameren Missouri’s
decisions must be judged based on what it knew or should have known at the time, what
the District Court later decided is not relevant to the question of whether Ameren Missouri
acted reasonably in 2007 and 2010. For the reasons I have stated above, it was reasonable
for Ameren Missouri to assess RMRR on a component-by-component basis.

Second, the “routine in the industry” standard applied by Ameren Missouri was
correct. This was expressly stated by EPA in its 1992 WEPCO Rule preamble, and the
standard adopted by the majority of courts in the NSR enforcement initiative. See Nat’l

Parks Conservation Ass’n v. Tenn. Valley Auth., No. 3:01-CV-71, 2010 WL 1291335, at

*24-25, 29-31 (E.D. Tenn. Mar. 31, 2010); United States v. Duke Energy Corp., No.

1:00CV1262, 2010 WL 3023517, at *6-7 (M.D.N.C. July 28, 2010); Nat’l Parks

Conservation Ass’n v. Tenn. Valley Auth., 618 F. Supp. 2d 815, 825 (E.D. Tenn. 2009);

Pennsylvania, Dep’t of Envtl. Prot. v. Allegheny Energy. Inc., No. 05-885, 2008 WL
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4960100, at *7 (W.D. Pa. Sept. 2, 2008); United States v. Ala. Power Co., 681 F. Supp. 2d

1292, 1309-10 (N.D. Ala. 2008); United States v. E. Ky. Power Coop., 498 F. Supp. 2d

976, 993 (E.D. Ky. 2007); Mem. Op. in Supp. of Order to Stay & Referral to Mediation at

8-9 & n.6, Sierra Club v. Tenn. Valley Auth., No. 3:02-cv-2279-VEH (N.D. Ala. May 23,

2006), ECF No. 110; United States v. Ala. Power Co., 372 F. Supp. 2d 1283, 1293, 1307

(N.D. Ala. 2005), order vacated in part, No. 2:01-cv-00152-VEH, 2008 WL 11383702

(N.D. Ala. Feb. 25, 2008); Order at 4, United States v. Duke Energy Corp., No. 1:00-cv-

01262-WO-JEP (M.D.N.C. Feb. 23, 2004), ECF No. 294; United States v. Duke Energy

Corp., 278 F. Supp. 2d 619, 635-37 (M.D.N.C. 2003), aff’d on other grounds, 411 F.3d

539 (4th Cir. 2005), vacated sub nom. Env’tl Def. v. Duke Energy Corp., 549 U.S. 561

(2007).

Q. Was Ameren Missouri required to limit application of RMRR to “de
minimis” activities?

A. No. EPA had early and often stated that RMRR was not a “de minimis”
exception to NSR review. In 1978, EPA’s Director of Stationary Source Enforcement
provided the following guidance on the scope of RMRR: “Routine replacement means the
routine replacement of parts, within the limitations of reconstruction . . .” (i.e., at a cost of
less than 50% of replacing the entire facility). Schedule KRM-D8 (Mem. from Edward E.
Reich, Dir., Div. of Stationary Source Enforcement, EPA, to Howard G. Bergman, Dir.,
Enforcement Div. (6AE), Region VI, “PSD-Routine Maintenance, Repair and
Replacement” (Oct. 3, 1978)). This is the only “bright line” that EPA has ever drawn with
respect to the RMRR exclusion. In 1988, EPA issued its first and only determination before

the start of the NSR enforcement initiative concerning the application of the RMRR
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exclusion to maintenance, repair and replacement activities at coal-fired electric utility
units. In this determination, issued concerning the replacement of steam drums and
refurbishment of boilers and turbines in a multi-year “life extension” project for the five
units at the WEPCO Port Washington Plant, EPA concluded that the work would not be
RMRR. Letter from Lee M. Thomas, Adm’r, U.S. EPA, to John W. Boston, Vice
President, Wis. Elec. Power Co., at 2, 3 (Oct. 14, 1988), attached as Schedule KRM-D?9.

After the 1988 WEPCO applicability determination, EPA conducted a survey of
utility “life extension” activities and concluded that they can be routine and are not likely
to trigger NSR. See id. at 4 (referring to survey of utility life extension projects).

Q. What is life extension and how does it demonstrate that RMRR projects
need not be “de minimis”?

A. Utility life extension projects were studied by both EPA and Congress in
the 1988 to 1991 timeframe, around the passage of the 1990 Clean Air Act Amendments.
The results of this analysis were described in a 1990 GAO Report:

Fossil fuel power plants traditionally were expected to have

an operating service life of about 30 to 40 years, after which

they would be replaced with new plants. However, in part

to avoid the financial risks of constructing new plants,

utilities increasingly [were] looking to extend the service life

of older plants well past their assumed retirement age.

Utilities’ life extension projects encompass a variety of

activities, including maintenance, repair and replacement of

equipment.
U.S. GEN. ACCOUNTING OFFICE, GAO/RCED-90-200, ELECTRICITY SUPPLY; OLDER
PLANTS’ IMPACT ON RELIABILITY AND AIR QUALITY 2 (Sept. 1990) (“GAO Report™).

The GAO Report provided several examples of utility life extension activities. Id.

at 14-15. For example, at the Cincinnati Gas and Electric Company’s Beckjord plant Unit

3, refurbishment of the unit “included replacing worn-out turbine-generator components”
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and other life extension work during a single planned outage of 13 weeks. Id. at 14. “After
the renovation, the utility estimated that the 32-year old plant . . . could operate at an
acceptable level of availability for another 25 years.” Id.

EPA Administrator William Reilly wrote a letter to Congressman John Dingell in
1989 discussing EPA’s survey of utility life extension projects and noted that “[t]he survey
did not result in the detection of any violations.” Letter from William K. Reilly, Adm’r,
U.S. EPA, to the Hon. John D. Dingell, Chairman, Subcomm. on Oversight &
Investigations, Comm. on Energy & Commerce, U.S. House of Representatives, at 2 (Apr.
19, 1989) (attached as Schedule KRM-D10). EPA thereafter assured the public, utilities,
and Congress that such actions are not expected to trigger NSR. For example, in the 1990
GAO Report, EPA officials are cited for the proposition that “WEPCQO’s life extension
project is not typical of the majority of utilities’ life extension projects, and concerns that
the agency will broadly apply the ruling it applied to WEPCO’s project are unfounded.”
GAO Report at 30-31. The EPA officials also noted that life extension projects may not
increase emissions, and that such life extension projections can be routine in nature. Thus,
EPA’s official “1989 emission[s] forecast assumed that the WEPCO decision would not
result in a significant number of additional power plants’ having to comply with the NSPS
and the [NSR] program requirements.” Id. at 31.

As noted above, the assumption that utilities were expected to refurbish their coal-
fired units (often by aggregating major component replacements under the heading of “life
extension”) without triggering NSR controls was a fundamental assumption of the Clean
Air Act Amendments of 1990. Even after passage of these amendments, EPA continued

to assure Congress and the regulated public that life extension and boiler refurbishment
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would not trigger NSR. For example, EPA Assistant Administrator for Air William
Rosenberg wrote in a letter to Congressman Dingell in 1991 that utility life extension
projects can be routine. Letter from William G. Rosenberg, Assistant Adm’r for Air &
Radiation, U.S. EPA, to the Hon. John D. Dingell, Chairman, Subcomm. on Oversight &
Investigations, Comm. on Energy & Commerce, U.S. House of Representatives, at 5 (June
19, 1991) (attached as Schedule KRM-D11). Furthermore, EPA official Mary Nichols
stated in 1995 that the RMRR provision in the rules encompasses restoration activities at a
unit. See Letter from Mary D. Nichols, Assistant Adm’r for Air & Radiation, U.S. EPA,
to William H. Lewis, Morgan Lewis & Bockius, at 19 (May 31, 1995) (response to Issue
6) (attached as Schedule KRM-D12). All of this was widely understood within the electric
utility industry, and by Ameren Missouri. See Schedule SCW-D4.

Shortly before Ameren Missouri undertook the projects at issue, EPA again
declared that the RMRR exclusion was broader than a mere “de minimis” exception. In
issuing a proposed rule for RMRR in 2002, EPA stated:

We recognize that there are numerous occasions when, to
maintain, facilitate, restore, or improve -efficiency,
reliability, availability, or safety within normal facility
operations, facilities replace existing equipment with either
identical equipment or equipment that serves the same
function. Such replacements may be conducted immediately
after component failure or they may be conducted
preventively to assure a source’s continued safe, reliable and

efficient operation. We believe that many such replacements
typically should be considered RMRR activities.

67 Fed. Reg. 80,290, 80,300 (Dec. 31, 2002). In finalizing that proposed rule in 2003, EPA
stated: “We believe industrial facilities are constructed with the understanding that certain
equipment failures are common and ongoing maintenance programs that include replacing

components in order to maintain, restore, or enhance the reliability, safety, and efficiency
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of a plant are routine.” 68 Fed. Reg at 61,253. Similarly, “[w]hen equipment is wearing
out or breaks down, it often is replaced with equipment that serves the same purpose or
function but is different in some respect or improved in some ways in comparison with the
equipment that is removed.” 1d. If the replacement equipment is “functionally equivalent”
and does not “change the basic design parameters of the affected process unit (e.g., for
electric utility steam generating units . . . heat input and fuel consumption specifications)”,
id., then according to EPA this should be “within the scope of ‘routine maintenance, repair
and replacement.”” Id. For a summary of EPA’s statements in this rulemaking on the
scope of the RMRR exclusion, and how those statements conflicted with EPA’s
enforcement interpretation, see Schedule SCW-D3 (Mem. from Hunton & Williams to
UARG PREP Committee, “August 27, 2003 Routine Maintenance, Repair, and
Replacement (RMRR) Rule: Summary and Implications for Future Projects and NSR
Enforcement Actions,” Sept. 9, 2003).

In 2006, EPA stated to the D.C. Circuit that it has historically interpreted the RMRR
exclusion as “exclud[ing] at least some non-de minimis activities from NSR and NSPS.”

EPA’s Pet. for Reh’g or Reh’g En Banc at 11, New York v. EPA, No. 03-1380 (D.C. Cir.

May 1, 2006); 68 Fed. Reg. at 61,272 (EPA “did not consider the terms ‘modification’ or
‘change’ to cover everything other than de minimis activities”).

The District Court’s application of the “de minimis” standard for RMRR departed
from the consistent statements from EPA’s program office over decades. It is not
reasonable to expect Ameren Missouri to have foreseen that years later a court would depart

from the industry’s clear understanding of the rules in 2007 and 2010.
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Q. Did Ameren Missouri reasonably conclude in 2007 and 2010 that the
Rush Island projects were RMRR?

A. Yes, Ameren Missouri reasonably concluded that the Rush Island projects
were excluded from permitting as RMRR. To understand how it reached that conclusion,
it is important to know what Ameren Missouri was doing as it considered, approved, and
implemented these projects. Number one, Ameren Missouri changed fuels at Rush Island
to meet the requirements of the 1990 Clean Air Act Amendments. In switching to low-
sulfur coal sourced in the Powder River Basin (“PRB”) of Wyoming, Ameren Missouri
was taking a compliance approach consistent with what the industry was doing in response
to the 1990 Clean Air Act Amendments. The 1990 Clean Air Act Amendments’ cap-and-
trade program was designed to permit utilities like Ameren Missouri to select fuel
switching to meet new SOz reduction requirements. Lower-sulfur fuel could in some cases
necessitate repairs through like-kind replacement of boiler components to ensure unit
reliability. To gain operational and economic efficiencies, Ameren Missouri moved to a
six-year maintenance cycle that would have directly benefitted Missouri consumers by
ensuring that routine repairs and replacements would be done at the same time, to minimize
planned outage hours and keep repair costs low. Simultaneously performing these routine
projects would have resulted in efficiencies of direct benefit to Missouri electric customers
and maximized system availability. It has been common industry practice to take
advantage of planned outages to perform multiple repairs and replacements as needed. It
was reasonable and prudent for Ameren Missouri to undertake RMRR activities in this way
and under this schedule. At the time they did so, there was ample authority to view these

projects as RMRR, even though they were done at the same time.
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Q. What were those authorities?

A. First, the replacements were common for Ameren Missouri. Ameren’s
employee David Boll testified about several similar component replacements at other
Ameren Missouri plants. Tr. of Dep. of David Boll at 62 (Sept. 5, 2014); Boll Decl. § 14.
See also Whitworth Decl. 4 10, 14. As an Ameren Missouri witness explained in direct
testimony before this Commission in 2009: “Capital expenditures and continuing
maintenance are integral to the continued operation of a power plant and are routine in the
industry. Without ongoing capital expenditures, a plant will become increasingly less
reliable and ultimately cannot operate.” Direct Testimony of Larry W. Loos, P.E. on behalf
of Union Electric Co. d/b/a AmerenUE, Mo. Pub. Serv. Comm’n, Case No. ER-2010-0036
at 11 (July 2009). The integrated resource plans filed by Ameren Missouri and its
predecessors plainly describe its longstanding maintenance practices.

AmerenUE continually reviews its existing units to
determine the economic value of improving plant efficiency.
Periodically, projects are evaluated for maintaining and
improving availability and/or efficiency. Boiler

components, heat exchangers, controls, etc. are evaluated
and replaced or improved, if justified.

Ameren UE, “Integrated Resource Plan, Integrated Resource Analysis,” at 113 (Dec. 2005)
(AM-00073835). See also Union Electric, “Integrated Resource Plan,” at 2-6 to 2-7 (Dec.
1993) (AM-00175804-05) (same). I have reviewed Schedule MCB-D1 and Schedule
MCB-D2, which identify similar projects performed by Ameren Missouri and its affiliates,
all without triggering NSR.

Second, based upon my own experience, these types of projects were routinely
undertaken within the utility industry. A report prepared by the federal government’s own

utility—the Tennessee Valley Authority (“TVA”)—makes this clear. TVA provided
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public notice of this report in the Federal Register in 2000. 65 Fed. Reg. 35,154 (June 1,
2000). The large number of similar component replacements targeted by EPA across the
electric utility industry underscored how common and routine these activities were. See
Schedule SCW-D6 (tallying the component replacement projects targeted in the
enforcement initiative as of early 2007).

Third, MDNR considered similar projects RMRR. In addition to defining boiler
tube replacements as an example of routine maintenance in its regulations, MDNR issued
specific applicability determinations on the application of the RMRR exclusion. For
example:

* In 2003, MDNR found replacement of boiler tubes at the cost of $1.2 million
to be RMRR. Moore Dep. Ex. 2 at 67, Letter from Kyra L. Moore, Interim
NSR Unit Chief, MDNR, to Tad Johnsen, Power Production Superintendent,
Columbia Municipal Power Plant (Dec. 23, 2003), AM-00025849-MDNR
(attached as Schedule KRM-D13). The expected cost was approximately 2.5%
of the cost to replace the unit. 1d.’

e In 2009, MDNR found that replacement of boiler tubes, including all of the
superheater pendant tubes, at Independence Power & Light’s Missouri City
Unit 2 was a routine repair. Moore Dep. Ex. 2 at 169, Letter from Kyra L.
Moore, Permits Section Chief, MDNR, to Dayla Bishop Schwartz, Deputy City
Counselor, City of Independence, MO, (July 17, 2009), AM-00024473-MDNR
(attached as Schedule KRM-D14).

Fourth, other states determined similar projects to be RMRR. For example:

* Pennsylvania considered replacement of reheaters on boilers RMRR. Tr. of
Nonjury Trial Proceedings, Testimony of Joseph Pezze at 46, Pennsylvania,
Dep’t of Envtl. Prot. v. Allegheny Energy, Inc., No. 05-885 (W.D. Pa. Sept. 27,
2010).

* Tennessee considered “[p]rojects that maintain or restore the safety, reliability,
availability or efficiency of a unit, plant, or process are typical of the kind of

3 The relative cost of component replacement, in comparison to the cost of replacing the unit, is
relevant for two reasons. First, spending more than 50% of the unit replacement cost triggers NSPS
reconstruction review. Second, this 50% threshold is the only bright line for identifying a non-routine
project under the NSR rules. Schedule KRM-D8.
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projects that are common at plants and fall within this [RMRR] exclusion”
under the Tennessee regulations. Stephens Decl. q 19.

In 1998, North Dakota found a turbine upgrade at the Coal Creek Plant to be
routine. Letter from Dana K. Mount, P.E., Dir., Div. of Envtl. Eng’g, N.D.
Dep’t of Health, Envtl. Health Section., to Mary Jo Roth, Mgr., Envtl. Servs.,
Cooperative Power at 1 (Dec. 17, 1998), AM-00896287-NDH.

In 2000, North Carolina found the replacement of a heat exchanger in a sulfuric
acid plant to be routine. Letter from Donald R. van der Vaart, Supervisor,
Permitting Branch, N.C. Dep’t of Env’t & Nat. Res., to Pete Wind, Envtl. Eng’r,
PCS Phosphate Co., Inc. at 3 (Dec. 5, 2000). The project was expected to cost
more than 3% of what it would cost to build a new plant. Id. at 3.

In 2000, the State of Washington found the replacement of generating bank
tubes and economizer tubes on a boiler to be routine. Letter from Alan
Newman, State of Washington, Dep’t of Ecology, to Dan Meyer, EPA Region
X (Dec. 13, 2000). The project was expected to cost about 8% of the cost of
replacing the entire boiler. Id. at 2.

In 2002, North Carolina found that a boiler repair, intended to restore its
reliability, would be routine. Letter from Donald R. van der Vaart, P.E.,
Supervisor, Permitting Branch, N.C. Dep’t of Env’t & Nat. Res., Div. of Air
Quality, to Derric Brown, Mgr, Envtl. Affairs, Blue Ridge Paper Products, Inc.
at 4 (Jan. 16, 2002), AM-00896803-SCDHEC. The project was expected to
cost less than 4% of the replacement cost of the boiler. 1d.

In 2002, Florida found that replacing 60% of the steam generating bank tubes
and replacing all of the roof tubes would be routine. Letter from C.H. Fancy,
Chief, Bureau of Air Regulation, Fla. Dep’t of Envtl. Prot., to William A.
Raiola, Vice President, United States Sugar Corp. at 1-2 (Mar. 22, 2002),
EPA4 AMEO056858-59.

In 2003, the Lincoln-Lancaster County Health Department, at the request of the
Nebraska Department of Environmental Quality, found the replacement of tube
bundles on a fluidized bed combustion unit boiler to be routine. Letter from
Gary Walsh, Envtl. Eng’r, Lincoln-Lancaster Cty. Health Dep’t, to Michelle L.
Bublitz, Envtl. Mgr., ADM Processing Div., Archer-Daniels-Midland Co. at 1-
2 (June 25, 2003), EPA7_AME155697.

In 2004, North Carolina found that replacement of approximately 12% of a
boiler’s steam tubes was routine. Letter from Donald R. van der Vaart, P.E.,
Supervisor, Permitting Branch, N.C. Dep’t of Env’t & Nat. Res., Div. of Air
Quality, to Jaysen Schock, Facility Superintendent, Cargill, Inc. at 2 (Sept. 22,
2004), AM-00972098-NCDENR. The project was expected to cost less than
6% of the replacement cost of the facility. Id.
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* In 2004, Wisconsin found that replacement of all superheater tubes on a boiler
would be routine. Letter from Steven Dunn, NSR Team Leader, Bureau of Air
Mgmt., Wis. Dep’t of Nat. Res., to Susan Siepkowski, U.S. EPA — Region V at
1-2 (Aug. 13, 2004), EPAHQ AME027548-49.

* In 2006, Oklahoma found that replacement of reheater outlet tube bank, the
secondary superheater inlet tube bank, the primary air heater baskets, and the
low-nitrogen oxide (“NOx”) burners on a boiler would be routine, despite the
fact that they were all done in one outage that was longer than the typical outage
for the unit. Mem. from Grover R. Campbell, P.E., Existing Permit Section,
Okla. Dep’t of Envtl. Quality, Air Quality Div., to Dawson Lasseter, P.E., Chief
Eng’r, Okla. Dep’t of Envtl. Quality, “Evaluation of Permit Application No. 97-
058-AD (M-3) Proposed Repair/Maintenance Activities, Western Farmers
Electric Cooperative, Hugo Unit 1, Hugo, Choctaw County” (May 5, 2006),
EPA6_AMEO088164—75. The tube replacements involved approximately 12%
of the total boiler tubes. Id. at 8, EPA6-AMEQ088171.

* In 2008, North Carolina found replacement of all waterwall tubes on a boiler,
expected to cost over 10% of what it would cost to replace the boiler, to be
RMRR. Letter from Donald R. van der Vaart, Ph.D., P.E., Chief, N.C. Dep’t
of Env’t & Nat. Res., Div. of Air Quality, to Karen B. Wrigley, Plant Mgr., E.I.
du Pont de Nemours & Co., LLC at 3 (May 8§, 2008), AM-
00972066 NCDENR.

* In 2010, North Carolina found that replacement of waterwall tubes (at the cost
of $30 million) and the primary superheater tubes (at the cost of $5 million) on
a coal-fired electric utility boiler was routine. Letter from Donald R. van der
Vaart, Ph.D., J.D., P.E., Chief, N.C. Dep’t of Env’t & Nat. Res., Div. of Air
Quality, to Harry Sideris, Plant Mgr., Roxboro Steam Elec. Plant, Progress
Energy Carolinas, Inc. at 2 (May 27, 2010), AM-00972044-NCDENR.
Respectively, the two projects were expected to cost 2% and 0.33% of the cost
to replace the facility. Id.

Finally, as noted above, EPA acknowledged utility life extension projects can be
RMRR. Because life extension often involved an aggregation of component replacements
performed in a single outage, EPA has recognized that a collection of routine replacements
performed simultaneously can remain routine, even as an aggregated life extension
“project.” Even if one aggregates the component replacement projects together for Unit 1
and for Unit 2 at Rush Island, they were less costly and less extensive than the “massive”

and “unprecedented” WEPCO Port Washington project. Wis. Elec. Power Co. v. Reilly,
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893 F.2d 901, 911 (7th Cir. 1990). They were also less costly and less extensive than other
life extension projects that EPA surveyed in 1988-1990 and found not to pose any NSR
concerns. This comparison was performed by one of Ameren Missouri’s experts in the
litigation in the Eastern District of Missouri. Expressing all costs in 2010 dollars and using
the $/kilowatt metric to control for the different size of units, the expert calculated that the
aggregated costs of the projects on Unit 1 at Rush Island were less than a fifth of the
WEPCO project and less than a third of the Beckjord Unit 3 life extension project, which
EPA examined and found not to violate NSR. Report of Jerry L. Golden (redacted) at 136
(May 16, 2014).* Similarly, the aggregated cost of the projects on Unit 2 at Rush Island
were less than a quarter of the cost of the WEPCO project and just over a third of the cost
of the Beckjord Unit 3 life extension project. Id. at 161.

Q. Do subsequent court decisions mean that Ameren Missouri’s
application of the RMRR exclusion was unreasonable?

A. No. On the contrary, they support Ameren Missouri. District courts in

Tennessee (National Parks Conservation Association v. TVA) and Pennsylvania

(Pennsylvania, Department of Environmental Protection v. Allegheny Energy Inc.) found

similar projects were excluded as RMRR. And even though the District Court ultimately
reached a different conclusion here, it is important to note that this required a trial on the
matter, indicating that reasonable minds could differ on the RMRR question. On EPA’s
motion for summary judgment, the District Court denied EPA’s attempt to establish that

the projects were not RMRR as a matter of law. Ameren Missouri, 2016 WL 728234, at

41 understand that the Report of Jerry L. Golden contains information claimed as confidential by
third parties. That information was redacted from the version of Mr. Golden’s report that was provided to
me, and the only confidential information in the redacted report given to me belongs to Ameren Missouri.
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*6-8. The District Court held that there were genuine issues of fact that could support a
finding that the Rush Island projects were RMRR, even if aggregated. The District Court’s
summary judgment decision is consistent with the fact that there are few bright lines with
respect to the RMRR exclusion. Thus, as an original member of EPA’s enforcement
initiative team testified, “reasonable people can come to different conclusions” regarding

the applicability of the RMRR exclusion. Tr. of Dep. of John Hewson, United States v.

Ala. Power Co., No. CV-01-HS-0152-S at 44 (N.D. Ala. June 8, 2009) (“Hewson Dep.”).

VI. INDUSTRY PRACTICE CONFIRMS THE REASONABLENESS OF
AMEREN MISSOURI’S DECISIONS

Q. You testified above that Ameren Missouri’s Rush Island projects were
common in the utility industry. Did the electric utility industry generally seek NSR
permits for such projects?

A. No, based upon my experience from 1986 to 2015, utilities were not seeking
NSR permits for such activities, despite the litigation positions developed by EPA after
1999. NSR is a self-implementing program, in which pre-approval of applicability
decisions is neither required nor practical (given the large number of such decisions that
must be made annually). EPA guidance on application of the RMRR exclusion called for
utilities to consider all the relevant facts and make a “common-sense” decision. Similarly,
the NSR regulations allowed utilities the flexibility to apply their own engineering
judgment and operational experience in evaluating “all relevant information” to project
emissions increases and identify any projected increases that would be caused by a non-
routine physical change. At all relevant times, it was widely understood across the utility
industry that performing like-kind component replacements on existing units, to maintain

the availability, reliability and safety of these assets, would not trigger NSR.
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Q. Before the industry-wide enforcement initiative launched by EPA in
1999, did EPA take the position that NSR permits were required for such projects?

A. At no point prior to 1999 were projects like these alleged to trigger NSR.
As an original member of EPA’s enforcement initiative described it, this initiative
“certainly it was designed to force the companies to fundamentally change the way that
they do maintenance activities, because they would be forced to get a permit for a vast
majority of the maintenance activities which they hadn’t been forced to do in the past.”
Hewson Dep. at 21.

Q. How did the utility industry react to the enforcement initiative?

A. EPA’s litigation positions concerning the meaning and application of the
NSR rules conflicted with the official statements coming from EPA’s program office with
responsibility for the NSR program. EPA’s litigation position also conflicted in many
instances with the state NSR programs, and those state NSR programs were the law—
regardless of litigation positions that one part of EPA may choose to take. The projects
targeted in the enforcement initiative are critical to the continued operation of vital power
infrastructure and required by prudent utility practice. Utilities therefore continued to
perform projects like those at Rush Island, consistent with the guidance provided by EPA’s
program office, the agency’s senior leaders, and the relevant state authorities.

Q. What have the results of EPA’s enforcement initiative been?

A. As the U.S. Court of Appeals for the Third Circuit recognized, the NSR

(113

enforcement initiative against electric utilities has been “‘the largest, most contentious

industry-wide enforcement initiative in EPA history.”” United States v. EME Homer City

Generation, L.P., 727 F.3d 274, 281 (3rd Cir. 2013) (citation omitted). In the course of
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this enforcement initiative, many courts have rejected EPA’s unpromulgated enforcement

interpretations of the NSR rules and held that projects like those Ameren Missouri

performed do not trigger NSR. For example:

EPA launched its enforcement initiative with a proceeding in its
Environmental Appeals Board (“EAB”) against the federal government’s
own electric utility, the Tennessee Valley Authority (“TVA”). The EAB
issued an order that attempted to change the settled meaning of the NSR
rules. TVA challenged the EAB order in the U.S. Court of Appeals for the
Eleventh Circuit, which rejected EPA’s attempt as a “patent violation of the
Due Process Clause” that “lacked the virtues of most agency adjudications.”
Tenn. Valley Auth. v. Whitman, 336 F.3d 1236, 1245-46, 1258-59 (11th
Cir. 2003). The Eleventh Circuit therefore declared EPA’s order to be
“legally inconsequential” and held that “TVA is free to ignore [it].” Id. at
1239-40.

On cross-motions for summary judgment, the U.S. District Court for the
Middle District of North Carolina rejected EPA’s litigation positions on
RMRR and emissions increase. United States v. Duke Energy Corp., 278
F. Supp. 2d 619 (M.D.N.C. 2003), aff’d on other grounds, 411 F.3d 539
(4th Cir. 2005), vacated sub nom. Envt’l Def. v. Duke Energy Corp., 549
U.S. 561 (2007). The District Court found EPA’s new interpretation of the
NSR program contrary to “EPA’s statements in the Federal Register, its
statements to the regulated community and Congress, and its conduct for at
least two decades . . ..” Id. at 637. In ruling against EPA’s unsuccessful
attempt to relitigate this decision, the U.S. District Court for the Middle
District of North Carolina noted EPA’s propensity to “sp[eak] out of both
sides of its mouth” on the issue of NSR applicability. Order at 3, United
States v. Duke Energy Corp., No. 1:00-cv-01262-WO-JEP (M.D.N.C. Feb.
23, 2004), ECF No. 294. Although the U.S. Supreme Court ultimately
reversed the decision concerning the proper emissions increase test under
the NSR rules, it also held that whether EPA could apply its emissions
increase test remained an issue to be decided under the doctrine of fair
notice. Envtl. Def. v. Duke Energy Corp., 549 U.S. at 581-82. After
remand, EPA was again unable to get the court to adopt its litigation
position on RMRR. United States v. Duke Energy Corp., No. 1:00CV1262,
2010 WL 3023517, at *6-7 (M.D.N.C. July 28, 2010). EPA then dropped
most of its claims, Stipulation of Dismissal of Certain Claims and Defenses,
United States v. Duke Energy Corp., No. 1:00-cv-01262-WO-JEP
(M.D.N.C. Aug. 5, 2011), ECF No. 418, and after additional litigation
settled the remainder.

In ruling against EPA on the meaning and application of the NSR rules, the
U.S. District Court for the Northern District of Alabama criticized EPA for
the “zigs and zags represented by its contradictory . . . statements and rules”
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and its failure to speak “with one voice, or a consistent voice, or even a clear
voice” on the application of the NSR program. United States v. Ala. Power
Co., 372 F. Supp. 2d 1283, 1306 (N.D. Ala. 2005), order vacated in part,
No. 2:01-cv-00152-VEH, 2008 WL 11383702 (N.D. Ala. Feb. 25, 2008).
The same court characterized EPA’s enforcement initiative as a “sport,
which is not exactly what one would expect to find in a national regulatory
enforcement program.” Id. at 1306 n.44. The court conducted an extensive
review of EPA’s prior statements about the RMRR exclusion and compared
them to EPA’s litigating position. Applying the factors set out by the United
States Supreme Court in United States v. Mead Corp., 533 U.S. 218 (2001),
the court found that EPA’s litigation position on RMRR failed four of the
five Mead factors and was not, therefore, entitled to deference. 1d. at 1306.
The court therefore rejected EPA’s litigation position on the scope and
application of the RMRR exclusion. Id. at 1290, 1307.

In the Memorandum Opinion on Sierra Club Motion to Reconsider Stay and
Referral to Mediation, Sierra Club v. TVA, No. 3:02-cv-2279-VEH, slip op.
at 9 (N.D. Ala. July 5, 2006), ECF No. 117, the District Court stated “I do
not see how anyone can say with a straight face that EPA’s” litigation
position on NSR was the same as the published regulations.

In denying summary judgment to EPA, the U.S. District Court for the
Eastern District of Kentucky held that EPA’s enforcement interpretations
deserve no deference because the agency “takes an inconsistent view of the
regulations, makes inconsistent statements with respect to the regulation,
and also enforces the regulation with no discernable consistency.”). United
States v. E. Ky. Power Coop., 498 F. Supp. 2d 976, 993 (E.D. Ky. 2007).

In reaffirming its rejection of EPA’s litigation position in 2008, the United
States District Court for the Northern District of Alabama stated “[i]t would
take a strained reading” of the relevant history to support EPA’s litigation
position.

This court believes it is superficial and insufficient to
quote the Clay Memorandum [on WEPCO] and say
it forecloses all further discussion. The EPA
continued to publish statements about enforcement
and RMRR after the Clay Memorandum [in 1988].
Those statements did not occur in a vacuum; the
court believes the EPA meant what it said when it
called the modifications in WEPCO extraordinary
and that the EPA did not anticipate bringing
additional enforcement actions because of WEPCO.
The fact that years passed before it did so speaks for
itself. The electric utility industry was reading what
the EPA was publishing, e.g., EPA’s response to
Congressman Dingell’s “inquiry.”
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[EPA] could not tell Congress it envisioned very few

Sfuture WEPCO-type enforcement actions on the one
hand, and then argue in subsequent enforcement
actions that the utility industry was unreasonable in
relying on those, or similar, EPA statements.

United States v. Ala. Power Co., 681 F. Supp. 2d 1292, 1309, 1310 (N.D.
Ala. 2008).

In a 2008 trial in the Southern District of Indiana, the jury largely rejected
the emissions increase methodology that EPA later used at trial against
Ameren Missouri. Verdict Form, United States v. PSI Energy. Inc., No.
1:99-cv-01693-LIM-IMS (S.D. Ind. May 22, 2008), ECF No. 1339
(finding for defendants on 10 of 14 projects).

In denying summary judgment to Plaintiffs, the U.S. District Court for the
Western District of Pennsylvania held that the emissions increase opinions
offered by EPA’s experts were insufficient as a matter of law to establish
liability. Pennsylvania, Dep’t of Envtl. Prot. v. Allegheny Energy, Inc., No.
02-05cv885, 2008 WL 4960090, at *6-7 (W.D. Pa. Nov. 18, 2008). That
same court also rejected the narrow enforcement initiative interpretation of
RMRR advanced by EPA. Pennsylvania, Dep’t of Envtl. Prot. v. Allegheny
Energy Inc., No. 05-885,2008 WL 4960100, at *7 (W.D. Pa. Sept. 2, 2008).

When given a second bite at the apple, on retrial of six of the projects for
which the jury in 2008 found for Defendants, EPA again lost on four of the
six projects. Verdict Form, United States v. PSI Energy, Inc., No. 1:99-cv-
01693-LIM-JMS (S.D. Ind. May 19, 2009), ECF No. 1742 (finding for
defendants on four of the six re-tried projects). The special verdict form
makes it clear that the jury rejected EPA’s emissions increase methodology
on these projects. Special Verdict Form, United States v. PSI Energy, Inc.,
No. 1:99-¢v-01693-LIM-IMS (S.D. Ind. May 19, 2009), ECF No. 1744.

In ruling on summary judgment, the United States District Court for the
Eastern District of Tennessee also rejected the narrow interpretation of
RMRR advanced in the enforcement initiative. Nat’l Parks Conservation
Ass’n v. Tenn. Valley Auth., 618 F. Supp. 2d 815, 825 (E.D. Tenn. 2009).
After trial, that same court held that projects like those Ameren Missouri
performed at Rush Island were RMRR and therefore excluded from NSR
review. Nat’l Parks Conservation Ass’n v. Tenn. Valley Auth., No. 3:01-
CV-71,2010 WL 1291335, at *24-31 (E.D. Tenn. Mar. 31, 2010).

In reversing a jury verdict for EPA, the Seventh Circuit held that the
emissions increase opinions offered by EPA’s experts at trial were
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unreliable and inadmissible. United States v. Cinergy Corp., 623 F.3d 455,
458-61 (7th Cir. 2010).

At the time that construction of the last projects at Rush Island commenced in 2010, courts
had largely rejected the litigation position that EPA had advanced in the enforcement
initiative. Ameren Missouri was well aware of this. Schedule SCW-D11, Schedule SCW-
D15, Schedule SCW-D16. Although a few courts had deferred to EPA’s litigation position
early in the enforcement initiative, by 2007 the U.S. Supreme Court had started drawing

lines illustrating that such deference was inappropriate. Compare Long Island Care at

Home, Ltd. v. Coke, 551 U.S. 158, 170-71 (2007) (deferring to new interpretation that

“create[d] no unfair surprise” because agency had adopted it through notice-and-comment

rulemaking) with Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 156 (2012)

(citing Long Island Care, 551 U.S. at 170-71, and refusing to defer to agency interpretation

announced for the first time in an enforcement proceeding); see also Duke Energy, 549

U.S. at 581-82 (remanding with instructions to address the issue of whether EPA had
provided “fair notice” of its regulatory interpretations).” The landscape of court cases
arising from the enforcement initiative provided additional context at the time Ameren
Missouri made its decisions about Rush Island and reinforce the reasonableness of those
decisions.

Q. If Ameren Missouri knew about EPA’s utility enforcement initiative,
does that make it imprudent in not seeking permits for the Rush Island Projects?

A. No. In the relevant timeframe (2005-2010), our industry certainly

understood the NSR enforcement initiative, EPA’s litigation theories, and the

5> The U.S. Supreme Court cited both Long Island Care and Christopher in severely limiting the
applicability of the doctrine of deference to agency interpretation of regulations. Kisor v. Wilkie, 139 S.
Ct. 2400, 2417-18 (2019).
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methodologies that EPA’s hired expert witnesses were employing to claim near-universal
non-compliance. But the Commission should also understand that the Koppe-Sahu
emissions methodology used in all these cases was not a product of a notice-and-comment
rulemaking—it was devised for litigation by EPA. Moreover, the Koppe-Sahu formula
can only show an increase in emissions—it cannot predict a decrease—because it excludes
from consideration all other factors that go into dispatch of a unit, which is contrary to the
plain language of the NSR regulations. 40 C.F.R. § 52.21(b)(41)(ii) (requiring operator to
consider “all relevant information” in making its emissions projections). For these reasons,
the testimony of Koppe and Sahu was challenged in every case brought against a defendant
utility.® And in the 2005 to 2010 period, the utilities were winning as many cases as they
were losing.

Although Ameren Missouri was aware of the NSR enforcement initiative and
EPA’s use of the Koppe-Sahu formula within it, that body of law as a whole—which I
summarize above—does not show that Ameren Missouri’s decisions were unreasonable or
imprudent. This is uniquely true because none of those cases involved the Missouri SIP or
a similar requirement in state law that limits PSD permitting to the modification causing
an increase in potential emissions. The Missouri SIP put Ameren Missouri in a stronger

legal position than most other utilities in the enforcement initiative.

¢ The District Court’s liability opinion supports the conclusion that it was reasonable for utilities,
including Ameren Missouri, to challenge the Koppe-Sahu methodology. 229 F. Supp. 3d at 1014 (noting
that after-the-fact emissions calculations performed for the purpose of litigation may lack credibility).
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VII. AMEREN MISSOURI’S ENVIRONMENTAL COMPLIANCE PLANNING

Q. What does the record show regarding Ameren Missouri’s
thoroughness in planning for environmental compliance at its coal-fired power
plants?

A. I have reviewed Ameren Missouri’s reports and presentations concerning
its Environmental Compliance Plans. From my review of its processes, I can state that
Ameren Missouri’s approach to environmental compliance was ongoing, thorough and
consistent with good utility practices. Each calendar year Ameren Missouri produced an
Environmental Compliance Plan (“ECP”) and shared its results with the Commission’s
Staff and in some cases with the Commission itself. For example, the Executive
Summary of the 2009 ECP describes Ameren Missouri’s approach:

Environmental compliance planning at AmerenUE is a dynamic and robust

process. Consequently, this Environmental Compliance Plan (ECP) will continue

to change as conditions and environmental laws, rules and regulations change.

AmerenUE uses the experience of both external resources to develop a plan that

ensures that the company will prudently meet regulatory requirements. By using

this expertise, the planning process ensures AmerenUE will not only maintain

compliance with new and existing regulations, but also considers likely
environmental and operating constraints that the company will face in the future.

See 2009 AmerenUE ECP, ES-1. To inform the ECP process, Ameren Missouri also
developed an “AmerenUE Twenty (20) year Environmental Compliance Strategy Air
Analysis Report” that provided the basis for the company’s compliance plan for major air
quality issues at its generating plants. That Report also provided the basis for Ameren
Missouri’s four (4)-year environmental plan. In 2009, for example, that meant that
Ameren Missouri considered 1) New Source Performance Standards and NSR issues, 2)
the Acid Rain program, 3) the Clean Air Interstate Rule (“CAIR”), 4) Section 126

petitions, 5) the Regional Haze Rule, and 6) a possible new mercury MACT standard.
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The result of these efforts was that Ameren Missouri could inform the Commission that it
estimated total costs for the Ameren Missouri twenty (20)-year environmental plan of
approximately $2,738,600,00 divided between capital investments and O&M expenses
and $494,200,000 for the four (4)-year plan. Given the enormity of the future costs and
regulatory uncertainties, Ameren Missouri revised the ECP annually and used the ECP
process to develop in-depth studies and reports. In turn, Ameren Missouri reported its
ECP findings to the Commission’s Staff each year and successfully sought rate recovery
for the projects approved and developed following the ECP.

Q. Did Ameren Missouri act prudently in developing its Environmental
Compliance Plan (ECP) for its coal-fired power plants?

A. In conducting my review of that annual process, I weighed the validity of
the following assertion by Ameren Missouri about the ECP:

The ECP meets the corporate goal of environmental stewardship, demonstrates

environmental leadership through innovative solutions and technologies where

possible, reflects prudent compliance with environmental laws, rules and

regulations, taking into account operating contingencies, and is developed to be as

cost-effective as possible. In meeting these criteria, this ECP is designed to

operate in the interest of the company’s ratepayers and shareholders.
2009 AmerenUE ECP, ES-3. To aid me in assessing that claim, I reviewed thousands of
pages of internal planning documents and studies. As a former utility executive and
counsel—who participated in nearly all phases of similar sophisticated compliance
planning efforts—I believe that Ameren Missouri and its executives acted prudently in
charting Ameren Missouri’s immediate and twenty-year compliance path for Clean Air Act
compliance through the ECP process.

Q. What consideration of New Source Review took place in Ameren

Missouri’s Environmental Compliance Planning process?
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A. Each year, Ameren Missouri opened its Environmental Compliance Plan
with an initial focus on New Source Performance Standards (NSPS) and New Source
Review (NSR), including the Prevention of Significant Deterioration (PSD) program and
it made the following statement about NSR and PSD:

[These] control requirements on new and modified major sources [are] to protect

ambient air quality. These programs do not apply to various actions at

existing major sources, including routine repair & replacement of
equipment, and changes which do not increase emissions.

2009 AmerenUE ECP, p. 3-2 (emphasis added). This stated view of NSR represented
what Ameren Missouri (and other Missouri companies) believed and acted on in good
faith under the Missouri SIP. Although Ameren Missouri did not believe that it had
triggered NSR at Rush Island or any of its other plants, it nevertheless considered future
NSR claims as a sensitivity in its environmental compliance planning process.

Consideration of such scenarios was another example of prudent utility practice.

VIII. AMEREN MISSOURI’S RESPONSE TO EPA’S NOTICES OF
VIOLATION

Q. Did Ameren Missouri act imprudently upon receipt of EPA’s Notice of
Violation?

A. No. This is something I can state with confidence, having worked at EPA
and at a utility that received EPA Notices of Violation.

A notice of violation does not have the weight of law. It is simply an allegation, as

courts have recognized. See e.g., Luminant Generation Co. v. EPA, 757 F.3d 439, 442-43

(5th Cir. 2014) (noting the “intermediate, inconclusive” nature of an EPA NOV, that “no
legal consequences flow from the issuance of [a] notice,” and that “it makes no sense to

say that an entity must comply with a notice™).
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EPA itself discounted the importance of its NOVs to Ameren Missouri. After
Ameren Missouri received EPA’s NOVs alleging multiple NSR violations, Ameren
Missouri sought production of EPA’s emissions analyses supporting those allegations.
EPA resisted production of those emissions analyses, and Ameren Missouri filed suit
seeking their production under the Freedom of Information Act. In arguing to the district
court and to Ameren Missouri that it did not have to produce the emissions analyses
undergirding the NOV allegations, EPA stated that an NOV “is not final agency action”
and “no legal consequences flow from the issuance of a notice of violation.” Schedule
KRM-D15 (Tr. of Motion Hearing)

Finally, one should keep in mind that at the time Ameren Missouri undertook its
projects, other courts had rejected allegations of violations and found that the same types
of projects did not trigger NSR.

For all these reasons, there was no requirement (and no basis) for Ameren Missouri
to do anything upon receipt of EPA’s NOVs. The typical response by a utility in receipt
of an NOV like those EPA issued to Ameren Missouri is to gather as much information as
the utility can about the allegations and evaluate whether any new information causes the
utility to change its position.

Q. Does it make any difference that Ameren Missouri received an NOV
while the Unit 2 outage was in progress?

A. No, for three reasons. First, EPA issued the NOV after the Unit 2 project
started. But Ameren Missouri was required to, and did, make its compliance

determinations pre-project. Because the NOV was not available at that time, it is not
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relevant to whether the pre-project decisions were reasonable.” The District Court
confirms this fact in finding that pre-project analyses are the ones that matter. 229 F.3d at
1014 (rejecting “afterthought analyses™). Second, the January 2010 NOV did not allege
any violation in the ongoing outage at Unit 2. In fact, EPA kept changing the alleged
violations over the course of the litigation, adding new ones and dropping others. This
inconsistency reinforces the fact that no weight should be placed on any allegations made
in an NOV. Third, many utilities have successfully contested EPA’s NOVs, and as a result
EPA’s allegations have frequently failed to result in the imposition of any additional
controls. This is illustrated in Schedule KRM-D16 (attached), which summarizes the
NOVs issued by EPA to electric utilities for alleged NSR violations prior to January 1,
2010, and the results of any resolution of those claims within that period. Of the 39
companies receiving an NOV for an alleged NSR violation between November 3, 1999
and January 1, 2010, only a third of them (13) had settled with EPA—and most of these
settlements were only partial, leaving some NOV allegations against the settling company
unresolved. Schedule KRM-D16. Of the over 260 units alleged to have triggered NSR in
the pre-2010 NOVs, only 65 such units (i.e., 25%) had their NSR claims settled by the start
of 2010. Id.

For all these reasons, the fact that EPA issued an NOV after the relevant period, in
which Ameren Missouri made the necessary decisions, is irrelevant in determining the

reasonableness of the company’s permitting decisions.

7 The same is true for the emission calculations by Michael Hutcheson. The Hutcheson
calculations were not part of the pre-project evaluations Ameren Missouri performed to decide whether
permitting requirements applied. 229 F. Supp. 3d at 978 (FOF 398). Rather, they were done later at the
request of the legal department. Id. (FOF 399). Given the context of EPA’s ongoing investigation of
Ameren Missouri, it was reasonable for the Ameren Missouri legal department to have requested an
evaluation of certain projects from EPA’s perspective.
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Q. What did Ameren Missouri do with the NOV after receiving it?

A. None of the various NOVs EPA issued to Ameren Missouri described how
or why the identified projects triggered NSR. Although projects must cause emissions to
increase in order to trigger NSR, the NOVs lacked any description of how or why that was
the case here. The NOVs did not describe any of the calculations that EPA contends
Ameren Missouri could have or should have done to evaluate a project for potential
emissions impact. And EPA has never issued regulations (or even informal guidance)
describing how it expects electric utilities to evaluate whether projects would cause
increases in annual emissions.

Ameren Missouri therefore requested that EPA provide that information. EPA
refused, prompting Ameren Missouri to bring suit under FOIA to compel the production
of EPA’s emissions analyses. EPA’s arguments in that FOIA case are remarkable,
illustrating the extent to which the NSR enforcement initiative strayed from the normal
regulatory process. EPA argued that it should not have to produce its emissions evaluations
underlying the NOVs to Ameren Missouri because “EPA used the same analysis for all of
its emissions calculations, so from the Government’s perspective, as soon as you disclose
any of the calculations you can figure out pretty much how the analysis was performed for
any of the plants or any of the time frames.” Schedule KRM-D15 (Tr. at 41, lines 8-12).
When asked by the District Judge how that would harm EPA, the agency’s lawyer
responded that production of its emission calculations would allow utilities to “take EPA’s
work product, EPA’s hard work in determining how to analyze all these different factors

and data points” in calculating emissions, “and get a short cut to figuring out what the
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enforcement risks are.” Id. at 45, lines 8-11. One would think that a regulator would want
regulated entities to understand “what the enforcement risks are.”

Instead, EPA argued that Ameren Missouri would have to wait—Ameren Missouri
could learn how EPA identifies an NSR violation only “through the Clean Air Act
litigation” brought against Ameren Missouri in the Eastern District of Missouri:

THE COURT: Why shouldn't Ameren be able to learn why
you have decided that it is subject to a Notice of
Violation?

MR. LAY [Counsel for EPA]: From the Government's
perspective, Ameren is learning that through the Clean
Adir Act litigation.

THE COURT: You've got other plants, and no Clean Air
Act litigation has been filed with respect to those,
and maybe no Clean Air Act litigation will ever be
filed with respect to those, and yet a Notice of
Violation has been issued, and I assume you can't tell
me standing here today whether a Clean Air Act case
will or will not be filed with respect to the other
plants.

MR. LAY: That's true.
THE COURT: So why shouldn't Ameren be able to learn?

MR. LAY: Through FOIA rather than the Clean Air Act
case?

THE COURT: But the Clean Air Act case only pertains to
Rush. With respect to Ameren's other three plants, why
should Ameren not be entitled to learn why the EPA has
issued a Notice of Violation, apart from you saying,
well, because we issued a Notice of Violation, and we
think you should expected that the emissions would
increase? Why shouldn't they get to know why you
believe it should have known?

Unfortunately, Ameren Missouri was unsuccessful in its attempt to learn the factual

basis for Ameren Missouri’s allegations of violations across its system, as set forth in the
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NOVs. EPA resisted disclosing its contentions regarding emissions increase until it was
required to do so in expert disclosures.

Because EPA hid the ball in this manner, there was nothing more that Ameren
Missouri could reasonably do with the NOV—other than using what information it had to
re-examine all the projects identified by EPA as potential violations. And that is what it
did, producing emissions calculations that confirmed its pre-project view that the projects
identified would not cause emissions to increase.

Having re-confirmed its initial (pre-project) determinations that the projects would
not trigger NSR, Ameren Missouri contested EPA’s allegations. That is just what a prudent
utility should have done in these circumstances.

Q. Why is that?

A. As I have already described above, Ameren Missouri’s applicability
determinations were consistent with the plain language of the SIP and its settled application
by MDNR. In addition, as I have described above, Ameren Missouri understood even in
jurisdictions where the Missouri SIP did not apply, EPA’s enforcement initiative was on
very shaky ground—its conflict with the settled law and decades of practice, its
unprincipled theory of universal liability, and the difficulties that EPA had with advancing
these policy positions through litigation. Having done a “gut check™ and re-confirmed its
initial conclusions through the production of emission calculations that still demonstrated
no emissions increase, Ameren Missouri contested EPA’s allegations. That was the most
reasonable course of action for Ameren Missouri. Had Ameren Missouri done otherwise

and acceded to EPA’s demands, that would not have been in the best interest of its
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customers and would have risked disallowance of the billions of dollars in unnecessary
control costs as an imprudent course of action.
IX. E.D. MISSOURI LITIGATION

Q. It sounds as if you are arguing that the Eastern District of Missouri got
it wrong in finding that Ameren Missouri has violated NSR. Is that correct?

A. No. I did not and do not offer any opinion on whether Ameren Missouri
violated the Clean Air Act’s New Source Review (“NSR”) provisions. That has already
been established by the District Court and is not at issue in this proceeding. Instead, the
question I address is whether it was reasonable at the time in question (2005-2010) for
Ameren Missouri to believe that its Rush Island projects would not trigger NSR. As I
stated above, Ameren Missouri reasonably believed that it was applying the NSR rules to
the projects it undertook at Rush Island. The decisions to proceed with the Rush Island
projects were based upon the understanding that they did not trigger NSR, and in my
experience that understanding was consistent across the industry. It was particularly
appropriate given the terms of the governing Missouri SIP. The decisions of Ameren
Missouri were consistent with those of made by electric utilities with whom I worked at
the time.

Q. Do the District Court litigation and the resulting opinions support your
conclusions at all?

A. Yes, in several respects. First, the history of that litigation demonstrates
that Ameren Missouri had a solid case for believing what it did. When EPA filed suit in
January 2011, it did not even include the 2007 and 2010 projects in its Complaint, even

though EPA had investigated the plant for the prior three years. Instead, EPA filed suit on
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other projects (performed at Rush Island in 2001 and 2003) which EPA later dropped. EPA
did not add the 2007 and 2010 projects to the litigation until June 2011. Then, after
extensive discovery, EPA moved for summary judgment, asking the District Court to find
that the Unit 2 projects in 2010 constituted a major modification. The District Court denied
that motion in 2016, finding that a trial was necessary because the facts were in dispute.

United States v. Ameren Missouri, No. 4:11-cv-00077-RWS (E.D. Mo.), ECF No. 724 at

16 (“I cannot say that no reasonable factfinder could find for Ameren”). EPA’s re-shuffling
of its claims, and the District Court’s conclusion at summary judgment that reasonable
minds could differ concerning Ameren Missouri’s liability under the Clean Air Act,
underscore that Ameren Missouri had solid grounds for believing as it did.

Second, after the full liability trial, the District Court made several important factual
findings that support the prudency of Ameren Missouri’s decisions. The first such finding
was that Ameren Missouri evaluated the Rush Island projects for NSR applicability before
undertaking them. 229 F. Supp. 3d at 926 (FOF 385). Ameren Missouri did not ignore
NSR requirements. Second, that evaluation included a consideration of whether the
projects would cause any emissions increase. Id. at 926-27 (FOF 391, 395).® Third,
Ameren Missouri did not believe that a component replacement project would cause an
annual emissions increase if the unit was capable of generating the higher level of
emissions before the project. Id. at 978, 981 (FOF 403, 423, 426). Finally, the District
Court found that Ameren Missouri’s compliance process was based upon “a fundamental

misunderstanding of the PSD program,” in that it did not reflect the Court’s later

$ Although the District Court did not address Ameren Missouri’s pre-project evaluation that found
the Rush Island projects excluded from permitting requirements as routine maintenance, repair or
replacement (“RMRR”), the testimony cited by the District Court made it clear that Ameren Missouri in
fact made such a determination. See Birk Dep. at 220, lines 14-21.
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understanding of the program in 2017. Id. at 1010. Nowhere did the District Court find
that Ameren Missouri failed to act in good faith in its attempts to comply with the law as
it understood that law at the time, or in asserting its right to contest EPA’s claims based
upon positions that had been accepted and ratified by other courts.

Q. Does the District Court’s determination at the liability trial that
Ameren Missouri had “a fundamental misunderstanding of the PSD program” mean
that Ameren Missouri was imprudent?

A. No. The District Court’s rejection of Ameren Missouri’s understanding of
the law does not mean that Ameren Missouri was unreasonable in its position on what the
law was at the time it made its decisions. After all, in other cases, that very same
understanding of the NSR program that Ameren Missouri shared with industry was upheld
by both district courts and circuit courts across the country. Those cases supported Ameren
Missouri’s pre-project permitting decisions.

A further decision by the District Court, following conclusion of the remedy trial,
underscores the fact that the case involved close questions, including issues of first
impression. The District Court stayed implementation of its remedy order, pending
Ameren Missouri’s appeal to the Eighth Circuit. In doing so, the District Court recognized
that its liability decision presented close questions of first impression. In other words, it
was reasonable to believe that Ameren Missouri could have prevailed on appeal.

Q. But didn’t the District Court find that Ameren Missouri had acted
unreasonably in its liability opinion?

A. No. The District Court found that Ameren Missouri has “a fundamental

misunderstanding of the PSD program” and accordingly its “method of assessing PSD does
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not comply with the rules, EPA’s instructions or the case law.” 229 F. Supp. 3d at 1010,
1011. In this context, the District Court’s reference to “method of assessing PSD” referred
only to the method of assessing whether an actual annual emissions increase would be
caused by a project. Because Ameren Missouri’s NSR analysis did not comply with the
District Court’s view of the applicable NSR requirements, that analysis “therefore was not
reasonable under the law.” Id. at 1012. This does not resolve the question of whether
Ameren Missouri’s understanding of the law was reasonable at the time that it made the
pre-project decisions on NSR applicability. That is the key question here, and it was not
addressed by the District Court litigation.’

In fact, both EPA and the District Court made clear that the NSR case was not about
whether Ameren Missouri had acted negligently or imprudently or violated some standard
of care for a reasonable utility. While briefing cross-motions for summary judgment,
Ameren Missouri argued that EPA’s claims failed because EPA presented no evidence on
the standard of care on how a reasonable power plant operator would have applied the NSR
regulations to the projects at issue. In other words, Ameren Missouri pointed out EPA
failed to establish how a prudent power plant operator would have applied the law to the
facts. EPA argued in opposition that no such “standard of care” evidence was offered
because no such evidence was required. The Clean Air Act is a strict liability statute that

does not employ negligence principles such as “standard of care” or breach of such standard

% As noted previously, Ameren Missouri had three independent reasons for concluding no
permitting was required. Characterizing Ameren Missouri’s actual annual emissions calculations as
“unreasonable” for not conforming to the law in no way undermines the reasonableness of Ameren
Missouri’s separate conclusion that it need not seek a permit because the projects would not cause potential
emissions to increase. Nor does it undermine the reasonableness of Ameren Missouri’s separate conclusion
that the RMRR exclusion also applied, and that it need not seek NSR permits for that reason alone. As I
have already explained, those independent bases for Ameren Missouri’s actions were reasonable given the
facts known to Ameren Missouri at the time.
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of care. The District Court agreed, concluding that standard of care was irrelevant to
liability.

In short, the District Court did not decide the question presented here: whether
Ameren Missouri acted prudently in its approach to compliance under the Clean Air Act.
For the reasons I have explained, I believe that the Company’s actions were justified and
supported by the text of the law, EPA’s and MDNR’s prior statements and application of
the law, widespread utility industry practice and understanding, and the majority of NSR

casces.

Q. Does this conclude your direct testimony?

A. Yes, it does.
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Professional Experience

Deputy Assistant Administrator for Policy - OFFICE OF AIR & RADIATION AT THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY, Washington D.C. (2019-2021)

Counsel - BALCH & BINGHAM LLP, Birmingham, Alabama (2016-2018)
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Partner, BALCH & BINGHAM LLP, UTILITY, LEGISLATIVE & REGULATORY SECTION, Washington D.C. (1986-
1998)

Special Assistant for Legislative Affairs, Political Appointee (Reagan Administration) UNITED STATES
DEPARTMENT OF EDUCATION (1985-1986)

Senior Legislative Assistant, UNITED STATES SENATE - Advising Senator J.A. Denton (R-AL).
(1985-1985)

Staff Director, UNITED STATES SENATE, LABOR AND HUMAN RESOURCES COMMITTEE, SUBCOMMITTEE ON FAMILY
AND HUMAN SERVICES. (1984-1985)

Professional Staff Member, UNITED STATES SENATE, LABOR AND HUMAN RESOURCES COMMITTEE,
SUBCOMMITTEE ON AGING, FAMILY AND HUMAN RESOURCES. (1982-1984)

Professional Staff Member, UNITED STATES SENATE, COMMITTEE ON THE JUDICIARY, SUBCOMMITTEE ON
SECURITY AND TERRORISM. (1981-1982)
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SUBCOMMITTEE ON AGING, FAMILY AND HUMAN SERVICES (1981-1981)
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Alabama, The United States Court of Appeals for the Eleventh Circuit, the United States Court of
Appeals for the District of Columbia Circuit and the United States Supreme Court.
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Biography

Mr. Moor has represented utilities and other businesses, and managed industry coalitions both as
outside counsel and as a senior executive. On environmental matters, he has provided decision-
making on major legislation, led industry efforts to influence the development of regulations, and
helped lead joint defense efforts at the district court, circuit court, and at the U.S. Supreme Court
levels. He has had executive legal management authority in defending clients in federal
enforcement matters involving the control, use, and development of CO2 and other emissions as
both a policy and business matter.

Early in his career, Mr. Moor played a lead role in the development of the Clean Air Act
Amendments of 1990 as a loaned executive to the Clean Air Working Group (CAWG) and also as
counsel to Southern Company Services, Inc. Additionally, as a utility regulatory lawyer, he has
extensive experience with the Federal Power Act and the Tennessee Valley Authority Act.

During his time at Southern Company, Mr. Moor led industry efforts to fight EPA’s New Source
Review enforcement initiative and to defend against global climate change mass tort suits. He has
extensive experience advising on climate and carbon dioxide (CO2) policy. At Balch & Bingham LLP,
he advised clients on CO2 policies and international economic and regulatory developments
related to CO2 policy and carbon capture utilization and storage.

Mr. Moor played a principal role in Southern Company’s international activities, with a particular
focus on environmental and technology issues. On behalf of the Company he attended in
numerous UN Conference of the Parties meetings, designed to help implement the 1997 Kyoto
Protocol and the development of the various successor accords. He helped lead efforts to interest
governments, state owned enterprises and private companies in new clean coal generation
technologies (with support from the Department of Energy). That effort necessitated extensive
travel and work in China, Japan, Norway and the European Union. For example, he was part of a
U.S. Trade Delegation to China (joint between the Departments of Commerce and Energy) for the
same purpose of promoting the clean coal technology known as TRIG and for the construction of
TRIG facilities in southern China and Eastern Europe. During this period, he served as a member of
the board of directors for the Atlantic Council.

Mr. Moor served as Co-Convener (co-chief executive) of the Carbon Sequestration Council, an
association of companies primarily in the petroleum, electric power utility and coal mining
industries designed to build cross-industry and multi-stakeholder consensus on the key CCUS-
related issues, including policy, funding, and messaging. The Council facilitated information sharing
and coordination to promote policies, legislation and regulatory frameworks that foster the use of
CO2 for enhanced oil recovery as well as the early use and commercial deployment of CCUS as an
accepted and creditable means of addressing greenhouse gas mitigation. In addition, he served as
chair of the Edison Electric Institute Task Force on Carbon Capture and Sequestration.
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At the EPA, Mr. Moor had the policy lead for the development of final rules with respect to 1)
establishing a pollutant-specific contribution threshold for evaluating when stationary sources of
GHGs trigger New Source Performance Standards (NSPS) under the Clean Air Act; 2) the SAFE Rule
regulating GHG emissions from automobiles under CAFE, and, 3) the OO00a NSPS regulatory and
policy packages governing the regulation of methane emissions from oil and gas sources. In
addition, Mr. Moor worked on the implementation of the Affordable Clean Energy Rule (ACE).
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )

)  Case No. 4:11-CV-00077-RWS
V. )

)  Judge Rodney W. Sippel

AMEREN MISSOURI, )
)
Defendant. )
)

DECLARATION OF STEVEN WHITWORTH

I, Steven Whitworth, am over 18 years of age and make the following declaration
pursuant to 18 U.S.C. § 1746:

I. I make this declaration on behalf of Ameren Missouri (“Ameren”) based on my
personal knowledge, and the records of Ameren or information available through employees of
Ameren. I am prepared to testify to the following facts if called as a witness.

2. I am employed by Ameren Services Company, which provides services to
Ameren Corporation’s operating companies, including Ameren Missouri (which I will generally
refer to below as “Ameren”). I have worked in Ameren’s Environmental Services Department
for over 16 years, and since 2007 I have managed and directed that Department. My title is
Senior Director, Environmental Policy and Analysis. I am familiar with Ameren’s emissions
assessments for the 2007 and 2010 Projects at issue in this case.

Assessment of Projects for Construction Permitting Applicability

3. Ameren’s Environmental Services Department (“Environmental Services”) plays

a lead role in evaluating whether environmental permits are required for activities Ameren
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undertakes, including whether major New Source Review (“NSR”) or other construction permits
are required under the Missouri State Implementation Plan (“SIP”’) Construction Permitting Rule,
10 C.S.R. 10-6.060. Typically, we reach a consensus decision within Environmental Services on
permit applicability through collaborative discussion.

4. To assess the nature of a project and to determine whether it should be considered
for air construction permitting, Environmental Services typically works in conjunction with
Ameren engineering personnel in the Project Engineering and Performance Engineering
departments. We will also consult other Ameren departments (for example, Corporate Planning)
as needed.

5. Environmental Services staff have considerable knowledge and experience with
assessing permit applicability regarding all manner of projects at Ameren, including component
replacements at Ameren’s power plants, like Rush Island. We used that prior experience with
similar activities in assessing any emission impact of the 2007 and 2010 Projects.

6. Environmental Services also relies on the subject matter expertise of our
engineering colleagues to identify projects that have the potential, from an engineering point of
view, to result in emissions increases, due to their nature and scope. Ameren had conducted
dozens of similar boiler component replacement projects at its other plants prior to performing
the 2007 and 2010 Projects. Our experience with and knowledge gained from those similar
projects informed our decision-making and analysis with respect to the 2007 and 2010 Projects.

7. Ameren assesses the impact that a project is expected to have on unit operations
well before beginning construction, as part of its project planning and justification processes.
Consistent with normal practice, Ameren assessed the expected impact of the 2007 and 2010

Projects before beginning construction of those projects.
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Ameren’s Emissions Assessment for the 2007 Projects at Rush Island Unit 1

8. Ameren conducted a planned unit outage at Rush Island Unit 1 from
approximately February to May 2007. During this outage, I understand that Ameren performed
nearly 100 discrete projects. I understand that just four of those projects are at issue in this case:
the replacements of the reheater, economizer, lower slope and air preheater components (the
“2007 Projects”). While Ameren made emissions assessments with respect to all of the activities
taking place during the 2007 Outage as a whole, to simplify the following discussion, I will refer
to the 2007 Projects.

9. I understand from David Boll, currently Ameren’s Consulting Engineer in
Ameren’s Environmental Project Engineering Department, that before the 2007 Outage, Ameren
engineering personnel assessed the nature and scope of the 2007 Projects and the other projects
planned to be undertaken during the 2007 Outage, and concluded that none of those projects
would increase the unit’s maximum annual rated design capacity given continuous year-round
operations. Based on our considerable experience with NSR permitting under the Missouri SIP,
and the language of the SIP, we understand that such projects would not increase the unit’s
annual rate of potential emissions, and therefore did not constitute “modifications” under the
Missouri SIP. Accordingly, we determined that such Projects would not trigger the application
of the Missouri Construction Permit Rule, meaning no construction permit was required.

10.  As explained in Mr. Boll’s declaration, Ameren engineering personnel had also
determined that the 2007 Projects were routine in nature because, among other reasons, they
were like-kind replacements of existing components with new components that were functionally
equivalent. Ameren was aware that such replacements were commonly performed throughout

the industry. I and my colleagues in Environmental Services knew that Ameren had conducted
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dozens of similar component replacements at its other generating units in prior years.
Accordingly, I and my colleagues in Environmental Services determined, prior to the 2007
Projects, that Ameren’s routine boiler component replacements such as the 2007 Projects
constituted routine maintenance repair and replacement activities that are excluded from NSR
permitting under the Missouri SIP.

11.  In addition to assessing the applicability of the Missouri SIP and whether the
2007 Projects constituted routine maintenance repair and replacement, Ameren also assessed any
impact of the Projects on projected actual future emissions. We had experience with and
knowledge of the similar projects described above, and were familiar with the Rush Island units’
operational characteristics. This included our knowledge that Ameren’s coal-fired generating
units operate below their available capacity and thus have a large amount of unused capacity to
generate. Based on these and other considerations derived from our experience, knowledge and
judgment, and based on the judgment of Ameren’s engineering personnel, we in Environmental
Services concluded that the 2007 Projects would not cause actual emissions to increase.

Ameren’s Emissions Assessment for the 2010 Projects at Rush Island Unit 2

12. Ameren conducted a planned unit outage at Rush Island Unit 2 from
approximately January to April 2010. During this outage, I understand that Ameren performed
over 100 discrete projects. I understand that only 3 of these projects are at issue: the
replacements of the reheater, economizer, and air preheater components of Rush Island Unit 2
(the “2010 Projects”). While Ameren made emissions assessments with respect to all of the
activities taking place during the 2010 Outage as a whole, to simplify the following discussion, |
will refer only to the 2010 Projects.

13. I understand from Mr. Boll that before the 2010 Outage, Ameren engineering

personnel assessed the nature and scope of the 2010 Projects and the other projects planned to be
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undertaken during the 2010 Outage, and concluded that none of those projects would increase
the unit’s maximum annual rated design capacity given continuous year-round operations.
Based on our considerable experience with NSR permitting under the Missouri SIP, and the
language of the SIP, we in Environmental Services understand that such projects would not
increase the unit’s annual rate of potential emissions, and therefore did not constitute
“modifications” under the Missouri SIP. Accordingly, we determined that such Projects would
not trigger the application of the Missouri Construction Permit Rule, meaning no construction
permit was required.

14. As explained in Mr. Boll’s declaration, Ameren engineering personnel had also
determined that the 2010 Projects were routine in nature because, among other reasons, they
were like-kind replacements of existing components with new components that were functionally
equivalent. Ameren was aware that such replacements were commonly performed throughout
the industry. I and my colleagues in Environmental Services knew that Ameren had conducted
dozens of similar component replacements at its other generating units in prior years.
Accordingly, I and my colleagues in Environmental Services determined, prior to the 2010
Projects, that Ameren’s routine boiler component replacements such as the 2010 Projects
constituted routine maintenance repair and replacement activities that are excluded from NSR
permitting under the Missouri SIP.

15.  In addition to assessing the applicability of the Missouri SIP and whether the
2010 Projects constituted routine maintenance repair and replacement, Ameren also assessed any
impact of the Projects on projected actual future emissions. We had experience with and
knowledge of the similar projects described above, and were familiar with the Rush Island units’

operational characteristics. This included our knowledge that Ameren’s coal-fired generating
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units operate below their available capacity and thus have a large amount of unused capacity to
generate. Based on these and other considerations derived from our experience, knowledge and
judgment, and based on the judgment of Ameren’s engineering personnel, we in Environmental
Services concluded that the 2010 Projects would not cause actual emissions to increase.

16. In addition to the foregoing assessment of actual emissions, Ameren also
documented an assessment of whether there was a reasonable possibility, within the meaning of
the relevant rules, that the 2010 Projects would increase emissions from the unit. The Missouri
state permitting rules had changed in late 2009, requiring Missouri operators to perform in
certain instances a numerical calculation of emissions, a requirement that had not applied under
either the applicable state or federal regulations prior to that. While we believed (see above) that
no construction permit of any kind was required under the Missouri Construction Permitting
Rule, and that the 2010 Projects were excluded from New Source Review permitting because
they constituted routine maintenance repair and replacement, we nonetheless prepared a
numerical calculation out of an abundance of caution.

17. To determine whether there was a reasonable possibility of an emissions increase
from the 2010 Outage, Environmental Services prepared a numerical emissions projection. A
true and correct copy of the results of that projection, titled “Rush Island Unit 2 — Spring 2010
Outage — Reasonable Possibility Analysis Summary” is attached hereto as Attachment 1. (The
document attached as Attachment 1 is the summary or conclusion page of a much larger
document containing all the details of Ameren’s analysis. Ameren produced the entire analysis
during discovery in this case, but given its volume has not attached it here. Ameren stands ready

to provide it to the Court upon request.)
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18. Pursuant to 40 C.F.R. 52.21(b)(48) (as incorporated by reference in the Missouri
SIP at 10 C.S.R. 10-6.060(8)), Ameren first calculated Unit 2’s “baseline actual emissions” rate
by taking the average annual rate from the 24-month period of April 2005 through March 2007.
That rate was 14,288 tons per year.

19. Pursuant to 40 C.F.R. 52.21(b)(41)(i) (incorporated by reference in the Missouri
SIP at 10 C.S.R. 10-6.060(8)), Ameren then determined Unit 2’s “maximum annual rate” of
future actual emissions in the five years following the date Unit 2 would resume regular
operation after the 2010 Outage. That maximum annual rate was 16,818.88 tons per year. In
Attachment 1, this is shown under the column labeled “Projected Actual Emissions (tons/year).”
This calculation of emissions following the Projects did not yet account for causation, which the
NSR regulations require be accounted for through application of the “capable of
accommodating” provision.

20.  We did not believe that any relevant fugitive emissions were quantifiable, and so
did not project them according to 40 C.F.R. 52.21(b)(41)(i1)(b) (incorporated by reference in the
Missouri SIP at 10 C.S.R. 10-6.060(8)). Emissions associated with startups, shutdowns and
malfunctions were included in the projection of the maximum annual rate of projected future
emissions following the 2010 Outage.

21.  Finally, as required pursuant to the “capable of accommodating” provision
(sometimes called the demand growth provision), 40 C.F.R. 52.21(b)(41)(i1)(c) (as incorporated
by reference in the Missouri SIP at 10 C.S.R. 10-6.060(8)), Ameren determined the amount of
emissions following the 2010 Projects that was unrelated to the 2010 Projects. We initially
determined the amount of emissions that Unit 2 could have accommodated during the baseline

period above and beyond those it actually emitted during the baseline period. That amount was
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3,275.11 tons per year. In Attachment 1, this is shown under the column labeled “Capable of
Accommodating Emissions (tons/year).”

22.  Ameren determined that additional amount of SO, emissions (3,275 tons per year)
was unrelated to the Projects because it could have been emitted during the baseline period and
was related to: (a) increased utilization due to increased market demand, up to a level not
exceeding the unused capacity that actually was available during the baseline period; and/or (b)
normal variations in hourly emissions rates due to a combination of factors unrelated to the 2010
Projects, none of which were expected to affect hourly emissions rates.

23. To determine the amount of emissions (if any) following the Projects that were
related to the Projects, Ameren then excluded (i.e., subtracted) a portion (2,531.15 tons per year,
“Excluded Emissions” on Attachment 1) of the unrelated SO, emissions from the difference
between baseline emissions (14,287.73 tons per year) and the emissions following the Projects
(16.818.88 tons per year).

24. The result of this calculation was zero, and is shown as the “Net Change” on
Attachment 1. Stated mathematically: 16,818.88 minus 14,287.73 minus 2,531.15 equals 0.00,
the emissions related to the Project. (We did not subtract all 3,275.11 tons per year of unrelated
emissions because that would have resulted in a negative number.)

25.  Because, after following the requirements of the regulation, any amount of
projected SO, emission increase related to the 2010 Projects was less than the 40-ton
significance threshold for SO,, Ameren determined that the 2010 Projects (and the 2010 Outage
as a whole) would not cause a significant increase in emissions of SO,.

26. Pursuant to 40 C.F.R. 52.21(b)(41)(ii)(a) (incorporated by reference in the

Missouri SIP at 10 C.S.R. 10-6.060(8)), when determining the annual rate of “projected actual
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emissions,” (as defined under 40 C.F.R. 52.21(b)(41)(i), Ameren considered all relevant
information. In addition to the considered judgment and expertise of Environmental Services,
we relied (as described above) on the judgment and expertise of Ameren’s engineering
personnel, performance engineering personnel, and Corporate Planning department, among
others. Ameren considered all relevant information regarding Unit 2’s historical operational
data, Unit 2’s expected business activity and Ameren’s highest projections of business activity.
Ameren also considered the amount of unused, but available generating capacity that was
available to it during the baseline period, and which Unit 2 could have utilized had the market
called upon it to do so. Ameren also considered the normal variations in hourly emission rates
that occur during the normal operations of Unit 2.

27.  Ameren retained records of this calculation. Since well before the Projects took
place, Ameren reports the SO, emissions from both Rush Island units to EPA as part of its
submission of CEMS data (see below).

Rush Island Emissions and Generation Over Time

28.  Ameren’s Environmental Services Department plays a role in monitoring the
emissions of each of Ameren’s plants, including Rush Island.

29.  Rush Island’s Continuous Emissions Monitor Systems (CEMS) measure and
record emissions data on a continuous basis during Rush Island’s operations. Ameren gathers
that data and reports it to EPA. EPA keeps this data in databases and publishes it on the internet,
where it can be accessed by the general public. The CEMS data contains multiple data points in
addition to emissions, including gross generation. I am familiar with CEMS Data and use it
routinely in carrying out my job responsibilities.

30. I reviewed the CEMS data for SO, emissions, NOx emissions, and gross

generation over time. As the below table demonstrates, compared to 1990 levels, Rush Island’s
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annual emissions of SO, in 2014 were just 39% of their 1990 levels, a decrease of over 27,500
tons per year. That decrease came about even though Rush Island’s annual generation of
electricity has increased and is now 152% of their 1990 levels, an increase of over 3 gigawatt-
hours per year. Likewise, Rush Island’s emissions of NOx are at just 28% of their 1995 levels,

a decrease of nearly 9,000 tons per year.

Rush Island Generation and Emissions 1990-2014

(MWH) (TPY) (TPY) (MWH) (TPY) (TPY)
1990 2,786 21,343 - 3,101 23,609 -
1995 3,614 21,412 4,593 2,821 22,209 7,734
1996 3,401 13,225 4,077 3,917 14,044 3,922
1997 3,735 13,484 3,826 3,222 11,659 3,032
1998 3,936 13,485 3,396 4,281 13,924 3,710
1999 3,721 12,653 2,711 4,276 14,543 2,981
2000 4,228 13,643 2,801 4,107 13,257 2,589
2001 3,169 8,963 1,824 3,794 10,912 2,295
2002 4,426 12,744 2,092 3,506 10,511 1,900
2003 4,565 13,127 1,928 3,797 11,866 1,856
2004 3,916 11,725 1,602 3,995 11,193 1,665
2005 4,467 14,070 1,971 4,952 14,315 2,098
2006 4,613 14,584 1,991 4,638 14,090 1,976
2007 2,936 9,126 1,268 4,484 13,336 2,019
2008 4,794 15,492 2,086 4,456 14,102 2,106
2009 4,484 14,754 1,927 4,000 13,573 1,934
2010 4,506 14,964 1,935 3,360 11,103 1,449
2011 3,802 12,272 1,587 4,853 15,764 1,853
2012 4,455 10,642 1,549 4,097 9,780 1,405
2013 4,359 9,595 1,525 4,581 9,992 1,542
2014 4,161 8,846 1,456 4,171 8,598 1,394
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Rush Island Emissions Variations Over Time

3

—

The amount of SO, emitted at Rush Island varies significantly from year to year.
In my experience, such fluctuations are normal at coal-fired power plants and are caused by a
variety of factors including variations in market demand. I have reviewed the emissions data for
Rush Island for the decade from 1996 to 2006. I then determined the changes in emissions from
year-to-year. Below is an accurate summary of the amount of SO, emitted at Rush Island from
1996 to 2006.

Rush Island SO, Emissions Variations Over Time

oyt ] unit2

Year SO, Change from SO, Change from
- Emissions previous year Emissions previous year
13,225 = 14,044 =
13,484 259 11,659 -2,385
13,485 1 13,924 2,265
12,653 -832 14,543 619
13,643 990 13,257 -1,286
8,963 -4,680 10,912 -2,345
12,744 3,781 10,511 -401
13,127 383 11,866 1,355
11,725 -1,402 11,193 -673
14,070 2,345 14,315 3,122
14,584 514 14,090 -225

32. I reviewed the SO, emissions data for Rush Island Unit 1 for 2007 to 2014. 1 have

provided a chart of the SO, emissions by year for the unit, below. The data for 2007 only
includes a partial year of service because the plant was not operating during the Spring 2007
outage. Annual emissions are now about 5,000 tons per year below their averages before the

2007 Projects.
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Unit 1 SO, Emissions After the 2007 Projects

2007 9,126
2008 15,492
2009 14,754
2010 14,964
2011 12,272
2012 10,642
2013 9,595
2014 8,846

33. I reviewed the SO, emissions data for Rush Island Unit 2 for 2010 to 2014. I have
provided a chart of the SO, emissions by year for the unit, below. The data for 2010 only
includes a partial year of service because the plant was not operating during the Spring 2010
outage. As with Unit 1, annual emissions are now about 5,000 tons per year below their

averages before the 2010 Projects.

Unit 2 SO, Emissions After the 2010 Projects

2010 11,103
2011 15,764
2012 9,780
2013 9,992
2014 8,598
Title V
34. Environmental Services is responsible for obtaining and securing the renewal of

Title V Permits for the Rush Island plant. The applicable permit for the Rush Island units at the
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time of the 2007 and 2010 outages, Operating Permit No. OP2000061, was issued on May 18,
2000. A true and correct copy of the Title V permit is attached hereto as Attachment 2 (AM-
02511339).

35. It is my understanding that before issuing a Title V Permit, the Missouri
Department of Natural Resources provides the draft permit to EPA for comment or objection.
EPA did not make any objection to Ameren’s Title V operating permit before it was issued on
May 18, 2000.

36.  Generally, Title V permits have a 5-year term length. Although Title V permits
must be renewed before they expire, because of permitting delays, permit renewals often take
years to complete.

37.  On or about November 18, 2004, Ameren filed an application to renew the May
18, 2000 Title V permit (Permit No. OP2000061).

38.  On or about May 29, 2010, the Missouri Department of Natural Resources
provided EPA a copy of the draft Rush Island Title V Permit. EPA did not object to the permit
renewal.

39. On August 30, 2010, MDNR renewed Ameren’s Title V Permit for the Rush
Island Units, Operating Permit No. OP2010-047. A true and correct copy of the Title V permit is

attached hereto as Attachment 3 (AM-00424093).

I declare under penalty of perjury that the foregoing is true and correct.

Executed on 4,0""/ 23 42015 %/ (/%

¢___ Steven Whitworth
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )

)  Case No. 4:11-CV-00077-RWS

V. )  Judge Rodney W. Sippel

)
AMEREN MISSOURI, )
)
Defendant. )
)

AMEREN MISSOURI’S SUMMARY JUDGMENT MOTIONS

EXHIBIT A2
PORTIONS REDACTED PURSUANT TO ECF # 90
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )

)  Case No. 4:11-CV-00077-RWS
v. )

) Judge Rodney W. Sippel

AMEREN MISSOURI, )
)
Defendant. )
)

DECLARATION OF DAVID BOLL

I, David Boll, am over 18 years of age and make the following declaration pursuant to 18
U.S.C. § 1746:

1. I make this declaration on behalf of Ameren Missouri (“Ameren”) based on my
personal knowledge, and the records of Ameren or information available through employees of
Ameren. | am prepared to testify to the following facts if called as a witness.

2. I have been employed by Ameren since 1981 and I currently hold the position of
Consulting Engineer in Ameren’s Environmental Project Engineering Department. | received a
B.S. in Mechanical Engineering from Washington University in St. Louis in 1981. | am a
licensed Professional Engineer in the States of Missouri and Illinois.

3. My responsibilities during the time relevant to this case included justifying capital
projects; preparing documents associated with such justifications such as project justification and
work order documents; assessing the impact of component replacements on the performance and
operations of the unit; preparing requests for proposal to be let out for bids; and supervising the

construction of capital projects, including the component replacements at issue in this case.
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The Projects

4. Ameren replaced portions of the reheater, economizer, lower slope and air
preheater components of Rush Island Unit 1 (the “2007 Projects”) during the outage that took
place from approximately February to May, 2007.

5. Ameren replaced portions of the reheater, economizer, and air preheater
components of Rush Island Unit 2 (the “2010 Projects”) during the outage that took place from

approximately January to April, 2010.

The Effect of the Projects on the Units’ Maximum Design Capacity

6. I am familiar with the projects to replace the reheater, economizer, lower slope
and air heater components that occurred during Ameren’s planned unit outage at Rush Island
Unit 1 from approximately February to May 2007 (the “2007 Projects”). | am also familiar with
the projects to replace the reheater, economizer and air heater components that occurred during
Ameren’s planned unit outage at Rush Island Unit 2 from approximately January to April 2010
(the “2010 Projects”).

7. The nature of these component replacement projects is such that they would not
reasonably be expected to, and Ameren did not expect them to, increase the Unit’s maximum
design capacity or maximum annual-rated capacity assuming continuous year-round operation
(or, as the concept is expressed in the electric power industry, the Unit’s “maximum continuous
rating.”)  Nor would they be expected to increase the Unit’s designed steam flow rating or
designed heat input capacity.

8. I have reviewed the actual effects of the Projects, and they did not actually

increase the Units’ maximum design capacity, maximum annual-rated capacity assuming
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continuous year-round operation, or maximum continuous rating. They did not increase the

Unit’s designed steam flow rating or designed heat input capacity.

The Scope of the 2007 and 2010 Outages

0. Ameren conducted a planned unit outage at Rush Island Unit 1 from
approximately February to May 2007 (the “2007 Outage”). During such outages, Ameren
attempts to schedule as many activities as possible to be completed, in order to minimize overall
unit downtime, and because such outages are generally planned to occur only once every six
years.  During the 2007 Outage, Ameren conducted 93 discrete maintenance, repair and
replacement projects at Unit 1. Some of these other projects are of the same size and scope as
the Projects at issue. Ameren generally prepares a Post Outage Report detailing the work that is
performed during an outage. A true and correct copy of the 2007 Unit 1 Post Outage Report is
attached hereto as Attachment 1.

10. Of the 93 projects conducted during the 2007 Outage, | understand that only 4 are
at issue in this case: the replacement of the reheater, economizer, lower slope and air heater
components. Moreover, in addition to these 93 projects, during the same 2007 Outage, Ameren
performed innumerable tasks as part of the boiler overhaul, all designed to improve the long-
term reliability, availability, and efficiency of the boiler. These tasks are not captured in detail in
the Post Outage Report.

11.  Ameren conducted a planned unit outage at Rush Island Unit 2 from
approximately January to April 2010 (the “2010 Outage”). During such outages, Ameren
attempts to schedule as many activities as possible to be completed, in order to minimize overall
unit downtime, and because such outages are generally planned to occur only once every six

years.  During the 2010 Outage, Ameren conducted 108 discrete maintenance, repair and

SCHEDULE KRM-D3
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replacement projects at Unit 2. Some of these other projects are of the same size and scope as
the Projects at issue. Ameren generally prepares a Post Outage Report detailing the work that is
performed during an outage. A true and correct copy of the 2010 Unit 1 Post Outage Report is
attached hereto as Attachment 2.

12. Of the 108 projects conducted during the 2010 Outage, | understand that only 3
are at issue in this case: the replacement of the reheater, economizer, and air heater components.
Moreover, in addition to these 108 projects, during the same 2010 Outage, Ameren performed
innumerable tasks as part of the boiler overhaul, all designed to improve the long-term reliability,
availability, and efficiency of the boiler. These tasks are not captured in detail in the Post

Outage Report.

The Expected Effect of the Projects on the Units’ Actual Post-Project Generation of
Electricity

13. In my experience, Ameren assesses the impact that a project is expected to have
on unit operations well before beginning construction, as part of its project planning and
justification processes. Consistent with its normal practice, Ameren assessed the impact of the
2007 and 2010 Projects before beginning construction of those projects. As one of the engineers
who had responsibility for preparing the project justification documents for these Projects, | was
one of several Ameren personnel who assessed these issues. Typically, we assessed such issues
together as a group, and reached a group consensus.

14. Prior to the Projects, | had been involved with dozens of projects at Ameren’s
other plants that were similar in nature and scope to the Projects. In particular, |1 had experience

with reheater replacements at Labadie; economizer replacements at Labadie, Sioux and
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Meramec; lower slope replacements at Labadie and air preheater replacements at Labadie and
Meramec.

15. In my experience, replacement activities such as the Projects do not cause the
unit’s generation to increase. These are all like-kind replacements, substituting one component
for another, sometimes with minor changes in design that made the units more efficient. |
understood that my colleagues at Ameren shared the same views.

16. | expected that these replacement projects would improve the efficiency of the
units. The economizer replacements were specified to be more efficient than the designs they
replaced. Moreover, by replacing the economizer and air preheater with new components with
slightly changed designs that could better handle the low-sulfur coal that Rush Island was
burning, the auxiliary power demands on the units would be reduced, making the units more
efficient overall.

17. I did not expect the Projects to increase the equivalent availability of the unit as
compared to the pre-project periods. (Equivalent availability is a measure of the unit’s
availability to operate and produce electricity. It is a common metric for availability that is used
throughout Ameren, and to my knowledge the electric utility industry.) | understood that my
colleagues at Ameren shared the same views.

18.  This is true for at least two reasons. First, the equivalent availability of the Rush
Island units before these Projects was already exceptional — above 90% and at times reaching
annual rates of 95% to 96%. In my experience, it is unlikely for any coal-fired unit to achieve
sustained equivalent availability above those levels. Second, generating units are complex
machines that consist of thousands of components, most of which can and do fail at some point.

It is the combined operation of all of these component parts that determines the level of unit
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availability. Based on decades of experience, I knew that these other components would
continue to fail, limiting the overall availability of the unit. I understood that my colleagues at
Ameren shared the same views.

19. I did not expect the Projects to increase the stated generating capability of the unit
as compared to the pre-project periods, other than by increasing the units’ efficiency. When
ordering the components (reheater, lower slope, economizer, and air preheater) Ameren specified
that the new components have the same thermal performance as the old components, meaning
that the new components would not increase capability.

20. I am informed and believe that the documents set forth on Attachment 3 hereto,
and attached as exhibits to Ameren’s various motions being filed contemporaneously, are copies
of Ameren’s business records, made at or near the time of the occurrence of the matters set forth
by, or from information transmitted by, a person with knowledge of those matters, kept in the
course of regularly conducted activity, and made by the regularly conducted activity as a regular
practice.

I declare under penalty of perjury that the foregoing is true and correct.

) Y
Executed on April 23, 2015 Q"J

David Boll
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ATTACHMENT 1

ATTACHMENT
REDACTED
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ATTACHMENT 2

ATTACHMENT
REDACTED
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Attachment 3 to the Declaration of David Boll

Exhibits

Cc1 Unit 1 RELS Project Justification Package, AM-00072570

C2 Unit 1 Air Preheater Project Justification Package, AM-00072850
Cc3 Unit 2 RELS Project Justification Package, AM-00072829

c4 Unit 2 Air Preheater Project Justification Package, AM-00072906
C5 Ameren 2005 Unit Capabilities Tables, AM-00943285

C6 Ameren 2006 Unit Capabilities Tables, AM-00175922

c7 Ameren 2009 Unit Capabilities Tables, AM-00067238
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1 IN THE UNI TED STATES DI STRI CT COURT

2 EASTERN DI STRI CT OF M SSOURI

3 EASTERN DI VI SI ON

4

5 UNI TED STATES OF M SSOURI, )
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7 VS. ) Givil Action No.

8 ) 4:11-CV-00077- RW\E

9  AMEREN M SSOURI, )
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11
12 VI DEOTAPED 30(b) (6) DEPOSI TI ON OF KYRA MOORE
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14 SEPTEMBER 18, 2013

15
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21 CCR No. 1108, within the state of Mssouri, in a certain
22 cause now pending in the United States District Court,
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24 United States of Anerica is the plaintiff and Areren M ssouri
25 is the defendant.
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1 oorex? 1 that'sused for purposss of defining — determining whether
2 MR. HANSON: Ohjedtion, ladk of founddtion, 2 or nat amadification would be expected to ooor?
3 document spesksfor itHf. 3 MR HANSON: Sameobection
4 THE WITNESS This-- thiswould be -- yes 4 THE WITNESS. Eightesn is the definition of
5  thefird place | would go if | was a source to look for 5 potertid to emit, yes
6  goplicability of permitting. 6  BY MR BONEBRAKE
7  BY MR BONEBRAKE 7 Q. Sowould thet be the definition thet a permit
8 Q. Andwhen you were apamit enginexr and thena 8  enginex or pamit manager & MDNR would useto detemmine
9  manager in the condruction permitting section, did you look 9  whether amoxdfication would be expected to ocour that would
10  tothe gpplicability section of the condruction permitting 10  trigger acongtruction permit requirement?
11  rdesasadating placeto detlemine whether or not a 11 A. It would bethe definition we would use to
12 congruction permit would be required? 12 ddinewha the patentid emissons of the sourceare And
13 A Ye 13 thaisone piece of the modification, yes
14 Q. Andif you coud tumn with meto the 14 Q  Andwhenyou sy "one piece of the
15  definition section, which is 6,020 and the definition of 15 modification," what do you mean?
16 modfications whichisin section capitd M, item number 9 16 A, W, it ssysany physica change or chengein
17 onpagell. Andisthisthe definition of amodification 17 method of operation, S0 you nesd to determine thet firgt and
18  that would trigger acongruction permitting requirement 18  thengotothe potentid emissons It'sdl tied together.
19  under the Missouri Congtruction Permitting Rules? 19 Q. Okay. SO MDNR firg nesdsto detemine
20 A. Yes if tha tem modification isused in the 20  whether or nat therés aphysicd or operationd change: is
21 6060, that's correct. 21 tha coret?
22 Q. Andjust to refresh your recollection, if we 22 A Ye
23 goback to page 21, ssdtion 1(C), | bdieve thefirgt 23 Q. And- and assuming the answer isyes it then
24 stencein that sedtion beging, no owner or oparator shell 24 would need to detlemine whether thet physica or operationd
25 commence condruction or modification. Do you seetha, 25  changewould cause an incresse in patentid emisdons is
Page 67 Page 69
1 mgam? 1  tha coret?
2 A Ye 2 A Ye
3 Q. Sowouldit be coredt, then, thet for 3 Q. Andthosethings mug betruein order for
4 purposssof thet - defining thet term modification in 4 thaeto beamodification of an exising source thet
5  gtion 1(C), you would look to the definition on M9 on pege 5  reguiresacongruction permit. Isthat dso true?
6 12 6 MR. HANSON: Ohjection, the document speeks
7 MR. HANSON: Objection, the document speeks 7 foritdf.
8  foritsdf. 8 THEWITNESS Let mereed the definition of
9 THEWITNESS Yes 9 modification again. Soyes
10 BY MR BONEBRAKE 10 BY MR BONEBRAKE
11 Q. And amodfication as defined by the rues 11 Q. Andtheterm potentid emit indicates that the
12 providesasfdlows Any physicd changeor diangeinmethod | 12 potentid emissions of the unit are the emissions operating
13 of opearation of asource operation or tenant ar pallution 13 aful capedty evary hour of evay day of yerr; isthet
14 oontrd equipment which would cause an incressein potentid 14 cored?
15  emissonsof any ar pollutant emitted by the source 15 MR. HANSON: Same ohjedtion.
16 opadion. 16 THEWITNESS Yes the potentid emissonsis
17 Now, are potentid emissions dso defined in 17 ddined as continuous operation.
18  thende? 18  BY MR BONEBRAKE
19 MR. HANSON: Objection, same dhjection. 19 Q. At maximum capedity?
20 BY MR BONEBRAKE 20 A, Yes
21 Q. Andl can giveyou ashortaut to pege 13. 21 Q. And s the conogat of changesiin utilization
22 A. | wasgoingto say in 1996, it should. 22 aeredly irdevant for thet definition, right, because the
23 Q SationP, 18 23 ddinition assumes condant utilization at full capadity; is
24 A Yes 24 tha right?
25 Q. Isthat the definition of potentid emissons 25 MR. HANSON: Objedtion, vague and ambiguous

18 (Pages 66 to 69)
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Page 70 Page 72
1 THEWITNESS Yeeh, 'm nat undersanding the 1 Q. Sounder MDNR'sconstruction permit rulesto
2 quedion. The-- could you repeet thet? 2 deerminewhether amodification would ocour, wasMDNR then
3 BY MR BONEBRAKE 3 looking to determinewhether aproposed activity a an
4 Q. Sue | think we taked about the fact thet 4  exiging sourcewould changethe potential to emit of that
5  theconoent of potentid emissions assumes utilization a 5  source?
6  ful caedty every day, evary hour, in ayes, right? 6 MR. HANSON: Objection, lack of foundetion.
7 A Y& 7 THEWITNESS: I'mnot undergandingthe
8 Q. Soif yourelooking a changesin potertia 8  direction of thequetion, if you could rephrase.
9  emissons whether or nat the fedlity would changeiits 9  BY MR BONEBRAKE
10 utilization, infadt, isirrdevant because the definition 10 Q. Okay. Well try again.
11 asumesyodreruming dl out dl thetime? 1 A. Okay.
12 MR. HANSON: Vague and ambiguous lack of 12 Q. Theddfinition of modification usesthewords
13 foundaion, objection. 13 whichwould causeanincreasein potential emissons.
14 THEWITNESS The - when we cdaulae 14 A. Right.
15  potetid emissons we nead to cdaulate the potentia besed 15 Q. Right?
16 ontheoperation that's occurring. 16 A. Yes
17 BY MR BONEBRAKE 17 Q. That suggeststo methat when MDNR makesa
18 Q. Uhhuh. 18 determingtion of whether amodification would be expected to
19 A.  Soyes the potertid emissons of thet 19 occur, itislooking at whether the physical or operationa
20  paticular project wewill review. Soif thet project 20 changecausesthepotentid emissonsof theemisson unit &
21  opeaed this catain way, that's the potentid emission 21 issuetochange. Isthat your understanding aswell?
22 cdaudionstha wewould review. So I'm not understand —- 2 A. lwouldphraseit aswearelooking a any
23 undeganding the samantics, | guess 23 modificationthat isgoingtoincreaseemissions. Andthe
24 Q. Widl, when MDNR mekes a deemingtion of — of 24 sourcewould be providing that information to us, that they
25  potentid emissions, doesit condder the source's actue 25  aregoingto changethiseouipment, changethismethod of
Page 71 . Page 73
1  atidpaed uilization or doesit Smply assume maximum 1 opedionadin doing o, thisis the change of emissons
2 tilization? 2  thaweanticpae That'show | would phrasethat. | dont
3 A.  Wewoud cdaulae the maximum potertid of — 3 know if thet answered your question or not.
4  of theopeaion that ispresated tous. I'm not 4 Q. Wl the ddfinition of modification refers
5  undeganding. 5  gadficdly to potentid emissons corret?
6 Q. Okay. W, if the source — if the source 6 A. Yes
7 waant willing to take a synthetic minor limitation - 7 Q  Sowhenwerelooking a whether emissons are
8 A. Right 8  goingto changg asyou put it, isn't the rule directing MDNR
9 Q. - you, inmaking a potertid to emit 9  and sourcesto look a whether theréls gaing to be achange
10  deemingion, you would not consider actudl plant 10  inpotentid emissons?
11 utilization, you would assume maximum utilization every day 11 A, Yes tha's-- definition of modification does
12 of theyea; right? 12 daepotentid emisson.
13 A. Yeh 13 Q. And o when MDNR mede gpplicability
14 MR. HANSON: Ohjedtion, ladk of founddtion, 14 determinations under this rule, wasiit looking a changesin
15  vegueand anbiguous 15 potertid emissons if any, of an emisson unit?
16 BY MR BONEBRAKE: 16 MR. HANSON: Olyjedtion, ladk of foundetion.
17 Q. I'msomy, whet was your ansver? 17 THEWITNESS Basad on the definition, we
18 A.  Yes | men, the potentid emissonsisjust 18  would look a theincressein potentid emissons yes
19 thet. It'sthe potentid -- the maximum amount possible thet 19 BY MR BONEBRAKE
20 they could emit with that equipment without any conditions 20 Q. Andistha condsent with your underganding
21 Q. And - and when we go beck to the ddfinition 21 of MDNRsactud goplicability determination prectioe from
22 of thetem madification, it talks about any physicd change 22 themid-1990s up unil the reform rule changes which you
23 or changein method of operation and it goes on to say which 23 mentioned ealier were adopted?
24 would cause anincreese in potentid emissons 24 A. Right
25 A.  Uhhuh 25 MR. HANSON: Objedtion, vague and ambiguous
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KyraMoore 30(b)(6)

September 18, 2013

Jefferson City, MO

Page 74 Page 76
1 THEWITNESS That would fit my understanding 1 thestudions but there arealat of spedficsthat | may
2 of -- of what wedid and that wewould look a aproject that 2 not bethinking of that -- that could. Soiit - everything
3 wassubmitted to usasamodification and look a the 3 iscaeby cazein our world.
4 increasein potential emissions, yes. 4 BY MR BONEBRAKE
5  BY MR BONEBRAKE: 5 Q. Uhhuh. Wdl, can you think of any others
6 Q. Okay. Soif therewereaphysical or 6  thenthosethres?
7 operationa change, but that physical or operational change 7 A.  Widl, what you gatelike | can think of if
8  wouldnot beexpected to changethe emission unit'spotentia 8  youchangethetypedf fud, and | don't know if thet fitsin
9  toemit, therewould beno modification - 9  oned you caeyories
10 MR. HANSON: Objection, lack of foundation. 10 Q. Emisdon raeswas one of my categories
11 BY MRBONEBRAKE 11 A.  Yeeh, o tha would probsbly fal into thet.
12 Q. --correct? 12 Q. Let mego beck to the manud, which we hed
13 A. lwould--it-- 1 would needtolook a a 13 marked earlier as Exhibit No. 5. Andif | could tum your
14 gedific casefor that, butin generd, that wouldfit the 14 atention to page 20 of that menud, it'sintemd 20 of 53
15  definition of modification, yes Butit'shardtosay that 15 pegemaking
16 thatwould apply inevery casewithout looking at acase by 16 A Okay.
17 cxeexanpe 17 Q. And| think we determined eatlier thet this
18 Q. Il haveafewforyou. 18 was the August 7, 2000 revised verson of this - of this
19 A. I'msureyouwill. 19 menud; isthat correct?
20 Q. Andabsent amadification, therésno 20 A. Yes It gpeastobetheca
21 congtruction permit requirement, | think wetalked about thet 21 Q. Allright. And doesfigure 3, gpplicability
22 before, but that'scorrect aswell; isit not? 22 flowdhat, doesthat — doesthat provide an indication of
23 A Yes 23 how congruction permit gpplicahility isto be determined?
24 Q. Isit--isittruethat the potentid 24 A. Thisisoneveson of many flowcharts arested
25 emissonsof aunit can changein only oneof twoways; 25  totry and explain the gpplicability processin permitting,
Page 75 Page 77
1  dtha anincressein design produdtion capedity or achange 1 vyes
2 intheemissonrae? 2 Q. Okay. Thefird - isthefird sep to find
3 A. Thepotatid emissonsof the entire 3 theexiding ingdlation potentid emissions?
4 ingdlationor justa-— 4 A. Tha'scorredt.
5 Q. Of theamisson unit iswhere I'm focusad. 5 Q. Andtheinddldion, isthat MDNR's verson
6 A. Of theemisson unit? Thereisone other 6 o the— theword "source?'
7 Stuation thet would come to mind and we refer to thet asa 7 A. | dont know the definition of source, but the
8  removd of abatleneck. Soif you have apiece of equipment 8  ddinition of ingdldion for MDNR isthe - it encompeasses
9  tha hasamaximum amount of design rate but is limited lower 9  theentireplat, if you will.
10 thentheir maximum design rate by a previous piece of 10 Q  Sowhenwetdked ealier about whether or nat
11 equipment and then you remove that piece of equipmentand o | 11 afadlity wasamgor source, it would be - & MDNR, the
12 thebatleneck is gone, thet could aso incresse potential 12 question would be whether the ingdlation was mgjor; isthet
13 emissons 13 corret?
14 Q. Okay. Sothosearethethree scenaiosin 14 A.  Yes our regsusethe term inddlation.
15  whichthe potentid emissons of an emisson unit could 15 Q. Soingdlaion would indude dl emisson
16 dage? 16 units & agiven fadlity?
17 A.  Thoseaethe most common. 17 A. Tha'scorect.
18 Q. Okay. But atherwise, changesto an exigting 18 Q. And then the second step in the gpplicaility
19 emisson unit that do not diminate a bottleneck, do not 19 deeminaion flowchat isto caculate the potentia
20 changeamisson rate and do not change produdtion capedity, 20  emissonsof the project; isthat correct?
21 dont change the potentia to emit of the emission unit; is 21 A Ye
22 tha coret? 22 Q. Andasrdaredtol think in this document is
23 MR. HANSON: Objection, compound, lack of 23 cqoitd Pamdl ¢?
24 founddtion. 24 A.  Uhhuh
25 THE WITNESS | would say that covers most of 25 COURT REPORTER: Isthat ayes?
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Jefferson City, MO

Page 98 Page 100
1 sgnedthisleter, would that have been aninquiry youwould 1 potetid to emit, according to the applicant, the change
2 haveexpected MDNR to mekeof asource proposing thiskind of 2 canat be conddered amodification per Missouri Sate rule
3 project? 3 Do you seethat?
4 A. Notnecessaily. If theproject engineer did 4 A Ye
5  notfindthat relevant to the determination, no, shewould 5 Q. Andthe Missouri date rule thet you are
6  nothaveaskedthat. 6 referendng in your letter hereis 10 CSR 10-6.060; is thet
7 Q. Andtherésnaothinginthefile, isthere, 7 cored? Andyou canse—-
8  thatindicatesthat the project engineer thought that was 8 A. Thepaticdar daterue -
9  reevant? 9 Q. Jug paint you to the firs peragraph aswel,
10 A. I'mnotsedngthat. 10 if tha'shdpful for you.
11 MR. HANSON: Ohbjection, the document spesks 11 A.  Right, the— | meen, the anser's yes, but
12 foritsdf. 12 because the ddfinition of modificaion istechnicdly in
13 BY MR BONEBRAKE 13 6020, but yes the 6060 is the parmit rule.
14 Q. About halfway down thefirst pageof your 14 Q.  Soinyour leter, then, you were - you were
15  |gter, therésa-- therésaletter to recondruction. Do 15  finding, you were meking a determingtion — drike thet.
16 youseethat? 16 Inthis MDNR letter Sgned by you, MDNR wes
17 A Yes 17 meking adgeminaion thet the replacement of cydone
18 Q. Isthat an NSPSconcept? 18 burners would not be amodification under Missouri's
19 A. Yes 19  congruction permitting rules, corect?
20 Q. That'scapitd N-SP-S. Isthe concept of 20 A. That'scomedt.
21 recondruction relevant for congtruction permitting 21 Q. And that would mean there was no parmit —-
22 gpplicability assessments? 22 condrudtion permit of any kind required for this project,
23 MR. HANSON: Objection, vague and ambiguous 23 induding no PSD pamit; is that correct?
24 Alsovagueastotime 24 A. That isthe determination mede a thistime.
25 THEWITNESS Wel, it waspart of the 25 Q  Okay. Andthesertencethet | just reed
Page 99 . Page 101
1 deeminaioninthisleter that it was not recondruction 1  rdestothefad thet there will benoincreesein the
2 and tharefore no construdtion permit isrequired. Soiit is 2 potentid to emit. Do you seethat?
3 rdevantinthisstuaion. 3 A Yes
4 BY MR BONEBRAKE 4 Q. Andisit coredt, then, tha MDNR was looking
5 Q. Do you know if — if the NSPS program hes ary 5  for gpplicahility review purposss a whether the proposed
6  pemitting requirement? 6  cydonebumer prgect would change the patentid to emit of
7 A. TheNSPS- 7 theemisson units effected by the cydone bumer project?
8 MR. HANSON: Oljection, outsde the scope 8 A Ye
9 THEWITNESS The NSPS program, if you will, 9 Q. Andinthiscass MDNR found thet the proposed
10  isjust different sets of rules and sandards thet sources 10  rgdlacament of cydone bumarswould not change the patentid
11 haveto comply with. It hasarolein parmitting, but your 11 toemit of Units 1 and 2 a the Thompson — a the Thomes
12 quedionisdoesit require a permit? 12 Hill plant; isthet correct?
13 BY MR BONEBRAKE 13 A. Theewasnoinaessein the poterntid
14 Q. Coredt, when triggered. 14 emissions, that is correct.
15 MR. HANSON: Same ohjedtion. 15 Q. And aswe discussad eatlier in connection with
16 THEWITNESS Not necessily. It would be 16  the- therue whenthereis no incresse in the potentia
17 ca=by cae Thenew source - the new source pafomance 17 toemit of theemisson unit, thereis no modification under
18  gandad isnot going to trigger a permit by itsdf, so. 18  Missouri's condruction permitting rules; isthat correct?
19 BY MR BONEBRAKE 19 A. Ye
20 Q. Okay. Allright. And then the next paragrgph 20 Q. And doyou know in reference to the — the
21  dta the quate of recondruction, I'd like to talk about 21  phree"incresein the potentid to emit," whether MDNR was
22 thet paragigph - 22 looking a the annud potentid to emit of Units1and 2 &
23 A Oka. 23 the ThomasHill plant?
24 Q. - alitlehit. The ssoond sentencein thet 24 MR. HANSON: Ohjection, vegue and ambiguous
25  paaygh reads sncetherewill be no incressein the 25 THE WITNESS It lookslikeit wasthe - yes,
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o I UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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N2 ¢ WASHINGTON, D.C. 20460
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AL prent®
DEPUTY ADMINISTRATOR
MEMORANDUM
Subject: Fiscal Years (FY) 2005-2007 National Program Managers Guidance--
Supplement

From: Marcus Peacock, Deputy Administrator
To: Regional Administrators

State Environmental Commissioners

We need to accelerate the pace of environmental protection. In order to do that,
we must achieve substantial emission reductions from the U.S. coal-fired power sector.
Since the 1990s the Agency has worked on a comprehensive strategy to reduce these
emissions. That strategy is working: power sector air emissions are regulated more
strictly now than ever before, producing significant environmental benefits for the
American people.

Over the past few years, EPA has accelerated progress in improving air quality
through targeted enforcement and aggressive rulemakings. For instance, substantial
financial and human resources have been dedicated to our power plant enforcement
initiative.” In addition, since May 2004, EPA promulgated two rules that will significantly
reduce coal-fired power plant emissions: the Clean Air Interstate Rule (CAIR) and the
Clean Air Visibility rule. CAIR will reduce emissions in the eastern 1.8, by
approximately 70 percent, resulting in $83 billion to $100 billion in health benefits. In
addition, Clean Air Visibility rule controls will result in annual estimated NOx reductions
of about 600,000 tons, and emission reductions for SO2 of approximately 400,000 tons
annually,

These rulemakings, partienlarly CAIR, will reduce powerplant emissions deeper,
faster, and more cfficiently than would be achieved by continuing costly and uncertain
litigation in case-by-case enforcement actions of existing NSR regulations. CAIR offers
a more comprehensive approach, resulting in more significant and more certain emissions
reductions and greater environmental benefits.

internet Address (URL) « hitp:/iwww.epa.oov
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Consequently, it 1s time to update the agency’s coal-fired NSR enforcement
strategy. Ihave asked EPA’s Office of Enforcement and Compliance Assurance (OECA)
to modify the FY 2005 to 2007 National Program Managers (Guidance and refocus its
resources on other areas that will likely produce significant environmental benefits. EPA
should continue to pursue existing filed utility cases and those matters in ongoing
negotiations. In deciding which additional cases to pursue, it is appropnate to focus on
those that would violate our NSR reform rules and our latest NSR utility proposal, which

the Agency is releasing today.

If adopted, this proposed rule would make the NSR applicability test for coal-
fired power plants very similar to the existing New Source Performance Standards
applicability test (i.e., a maximum achievable hourly test). This proposed rule would
continue the agency’s efforts to improve the NSR program in ways that reduce the
prospect of litigation, and instead encourage installation of new, innovative technologies

that promote energy efficiency and reliability.
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Mr. Charles S. Means, P.E.
Manager, Environmental Services
Associated Electric Cooperative, Inc.
2814 S. Golden

P.0. Box 754 ENGINEERING & OPERATIONS
Springfield, MO 65801-0754

RE: New Source Review Permit Application - Project Number: 2003-04-049
Installation ID Number: 175-0001

Dear Mr. Means:

This letter is in response to your inquiry as to the need of a permit for the replacement of the front half of
the Thomas Hill Unit 3 boiler floor. According to your letter, Unit 3 is experiencing excessive slag build-
up in the boiler. Large pieces of bardened slag have broken from the furnace section and fallen to the
boiler floor. The impact of these repeated slag falls over time has caused premature damage to the inclined
sections of the boiler floor. It is AECI’s position that the impacts of the slag falls are causing operational
problems and poses safety problems.

In an attempt to rectify the problem, AECI is proposing the replacement of the membrane of tubes located
on the slope of the boiler bottom. The new boiler tubes will have walls that are approximately an eighth of
an inch thicker. The water flow inside the tubes should not change since the inside diameter of the tubes
will not be altered. The new tubes will not result in an increase in utilization of the boiler.

In addition to the new tubes, beam supports (crush tubes) will be added between the new membrane of
bottom boiler tubes and the structural support beams. These crush tubes will absorb the impact of any slag
falls rather than damage occurring to the structural support beams. The crush tubes will need to be
replaced over time.

Before determining whether a permit is needed, an assessment has to be made of whether the project
would constitute reconstruction of the boiler. Reconstruction is defined in 10 CSR 10-6.020 Q2)R)2 as:

Where the fixed capital cost of the new components exceeds fifty percent (50%) of the fixed
capital cost of 2 comparable entirely new source of operation or installation. . .

The fixed capital cost of the project is estimated to be $1,790,049. The fixed capital cost of a new
comparable boiler with foundations is estimated at $250,000,000. Based upon these numbsers, the cost of
the new project is less than fifty percent (50%) of the cost of an entirely new boiler.
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Mr. Charles S. Means, P.E.
Page Two

In summary, the replacement of the membrane water tubes and the installation of crush tubes are necessary
in an attempt to stave off possible safety issues and equipment damage due the slag falling to the boiler
bottom. AECI will only be replacing only the water tubes that are being damaged by the slag falls, and not
all of the water tubes in the boiler. The project will not result in an increase in emission, increase in
utilization of the boiler, and does not constitute reconstruction. Thus, no construction permit is required
from the Missouri Air Pollution Control Program. By copy of this letter and attachments, we are informing
U.S. EPA of our determination.

A copy of this letter should be kept with the unit and be made available to Department of Natural
Resources’ personnel upon verbal request.

If you have any questions regarding this determination, please contact Kendall Hale at the Air Pollution
Control Program, P.O. Box 176, Jefferson City, Missouri 65102 or you may phone (573) 751-4817.
Thank you for your time and cooperation.

Sincerely,

U‘FﬁN CONTROL PROGRAM

/) W

Permit Section Chief

RER:kh]

c Northeast Regional Office
Jon Knodel, EPA
PAMS File 2003-04-049

Enclosures
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Minnesota Pollution Control Agency
@ Alr Quality Dlvision

1 520 Lalayette Road
w Saint Paul, MN 55155-3898
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Facsimile Number; / 218, ) 723—39/ G
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If you have questions regarding this transmittal, plegse call: (612) MZ_
Dw:u‘s" - PI(J-M-L. AN L) Annd /ﬂv-awob._
- Uit 45 Sorn a privibla,
Thants, .

SCHEDULE KRM-D7



(16/%) 10-£e9000d

P.2

AUG 21 92 BB8:22AM PCA AIR QLALITY DIVISION
m Project:
w Location:
Calculations for:

Minnesota Pollution

Page <Z 2

- Kir Nebes [Fleno. 72 |

Control Agency

ve. & Post. Mod. Emissiong

REreERENCE gu—c,u ‘7‘7;7 ial, LLHM-— Frowe
. Svernl

wing. Prepared by: B & |Date: QM&
Reviewed by: Dats
Mivinesova_
Lisa Mpea,

ce:’d Yo Rew me?g , EPAT )

@ Deternine Prc-—/%oda}é'qﬁm Baseline. Emissions
MTE: P 40 crr s2. 2.2/ (6X2sX¢:), actwal

CMASSTIIS Coun loc.

Mn—im m.:!e..f;' nesemdntive,

”ne-

W&}g

u:Zf;Z..

,mmmn/f

/939 - /990

u’m#ﬂ'yg

o fermegingh Piers fored
SSirns /.

_Aj'km. ézws‘rfms TPY

HERT NPT _ .
{wm BTV fyr ) FPm_ Sox ANox Qo
/9589 327716 . 27 2439 /9"7’3""" 57
/990 3 .350,/¢0 27 23%0¢ 2006 | 57
AVG. | 8313028 27 2372 /%:z 57 1-'
h ALsen ve AL —~
| Wa,;,cif& Banirl
Nere: /P9y waRs ng‘- chusen AL A usm-'ht.*a ve
y,ﬂ.M— du.g,. F- 30” IQ‘D‘M-
'fﬁp ne j« ( Ser MP3 '8/18/98 Lﬁ? -

SCHEDULE KRM-D7



L Lo/ V) LUTLCcYULLa

P.3

FL? 21 92 @8:23AM PCA AIR GUALITY DIVISION

O

Minnesota Poll

proise: Alnnesotn. Pouca— Pa@

Location: a&‘/ m&g{ 73

ution ||Caleulations for: Mm_

2 - Air HeateriFie No. 728 |
Prepared by. £ & | Date: 2/24 _/12

Control Agency ﬁd-’-— L Bost= Moo, Buissi

Reviewed by: Date:

@ Mmu_ Pest-— Modi fieationr Emdssims

/99;..99/ Avé:

MM&...

Par _Atfachimant 2. j‘j‘k-.
'/‘wo r/ A-c..-
Ezftulc.d God Burn

(993 : 230,%v Tows
/994 Zz/ 300 TIns

wnitnshy Listed

fspfons

ﬂ-fl‘w The anﬁ'-;uﬁm

02¢,/00 Tows (39"/"’" ”“/5”‘/9”2)

@ 97:0 Bre /i3

Bmsmm retrrs shown no

7 /h%mu_.z

/44) 2006 LE Pt 3,984 1o /u_mn{ Tivrd o 3y 7Py

S )

Ny)

T o "23'33 7Pr

At B ye 2m L
d e X . 393¢/, 1o Mu BT |
ARA B D Zovo LB
218 3934 /40 My ETY
MM Bru .. y&.

x TovMle - 2390 TPY
2000 1.8 .

Co) 0.035L8 , Basudo MWBTY TN CO . . &5 77:,«_.'

M Bru 7(

,zmu; o

, AVERAGE PosT—mevimicanon Bmissionss gre:

Pz ] SO

£ s’ 31 %33 2380 C9

(e varLues (v TPY )

NoTE: Par o cP s2.21 ()2 + aods
mes wions n.(&.)d:.)g\du.ﬁflﬁy MMM

?:;Mm ﬁwu;é?_?

Ad- 'ﬁu..-
ESHEE RRM-D7



AUG 21 '3 26:Zo6 PCA ATR QUALITY SION P.4
' @ Project: wnesofa. Powe s page(2) '
| eld Np 2 - Aiv Heade, |FieNo. 72 &
\oo’ Location: Ba;-w

Minnesota Poliution Calculations for; Doecrud!: . Prepared by: EQA\H [Date: EZZO&L
Control Agency (Pac. & Poct-Mod. Encissions |Reviewed by: Date:

@ Detderuadne. Enissiorn /nmsc_s frrn Baselina.
_'Zgwacf i) ?’_gf--@g_dzﬁpm:ﬁ‘m ?‘-ﬂad

L Q4D ““g,; Eg sy
e, -0 i
> 'ﬂu..- /29 '-/ g

;C‘:.-.ad Av./ fp/(vwm’_ m—r‘f
Xerresevanive ;Ac:mm.. __@urss:ms;('TPY)
(TS P Sox Mox Qo
Vo /793-9:/ 3 93¢, /140 =/ 2833 2390 &2
- 9220 33/8, 628 27 2372 (992, 577
| /nerentse: £20,512 4 ey Nt s 4 2

@ Dehbernine. Biission, [ncreases RESULTING
'ﬁ'ZJM proposeed /%g-sv'u.«e Cﬁ%

3 ' o o s2.2) (t-)(?zlu:) The  Adumiishnfn
e S‘Z'-ﬁgf&ﬁ:&iﬁ-, “7‘5;“2‘ fhchulsc_ li

SCHEDULE KRM-D7



{16/v) 10-£T9000d

Location: ‘k‘i‘ EBocwell No. Zr-A-fr He.dw File No, 735

Minnesota Pollution Calculations for Dg{m\«,«. . |Preparad by: EX I{ |Date: g(z; éa
Contral Agency P_ Post., Mod. Ewdissimmg|Reviewed by: Date:

@ Conrinued.
[t can be shown %H_mg,_. Fi. Meresed
7

2l ‘92 en:24ar PCA AIR QUALITY DIVISION : P.9
@ Proect; Mdunrsortn, Fower vage ()

&wﬁ-ms waw-«_ a-ﬁb-rbu.:‘c.d

/. MP has sﬂmvn. M he ddmh-m’uf
Caralrh o Stwer. Pas-tfs ‘:j,
é/u-\‘w in no Cﬂuf j Uas’
prgedl e
,?;o o f'sf,/‘??[ L c.»—frm

MPpP f'p Lita. MVU)

. 3. Mmmcoﬁ., PMr has s"'wwn..ﬁ\.n:?‘ ﬂu...
: ohs ckrm(ma.} :Z Mo, 2
D

23’&"1: ¥ i i widd, +
r Koy (¢ 5 w« Ro .
CACATL Nes 1‘112:{'}5 m-fmJ
mc.z. o wumams wul-l b nbsfk.u..d

M‘ﬂ!w f[

’/ J(L-L. mssvm Jnererses |
/98"9 Lvels +p /992 -9¢ Low .

b‘%;:ﬁ:mﬁim:ﬁ i%giges
O.aLlf ‘7’! }hu-f.uc.:l Mi ’9

Mwy I can he seen YAt fhc

Seof Chamrge w«»u’ RESULT IN 1o _inc~ease.
” %év-u_ u-_:t Shrnld be_
cms« M EXEH/( S‘wu.. Revi e,

SCHEDULE KRM-D7



LAY IMOUNMENTL AL ] “gﬁﬂuﬂ{:
L [1-B-10

MEMORANDUM - ) ' . oL

SUBJECT: - PSD-Routine Maintenance Repair and Replacement =..

FRCM: Director - . N
Division of Stationary Source  Enforcement
TO: Joward G. Bergman, Director
Enforcement Division (6AE)
Reglion VI

This is in response te your memo of September 15, 1378,
requesting an interpretation of the term "routine mainte—
nance, revair. and replacement® as it is used in §52.21(5)
(2)(i). 1In particular you request quidance on what
should be considered routine replacement. Routine replace= "
mant means the routine replacement of parts, within the
liritations of reconstruction, and would not include the
replacement of an entire facility (i.e., an old heater
at q)petrochemical plant which has ended its normal useful
li€e

If you have any further questions, please contact
Libby Scopino at FTS 755-2564. // )
. ¢ o

G

'dward E eich

cc: Mike Trutna
Peter Wvckoff
bcec: D. Rochlin :
L. ScopinqbssszEN-341:L5coipino=ncb:10/2/73

~e t tmereem FILE

—_tm o mtemm e .
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M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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TwWE ADMINISTIATOH
Mr. John W. Boston
Vice President
Wisconsin Electric Power Company
Post Office Box 2046
Milwaukee, Wisconsin 52301

Dear Mr. Boston:

As you requested in our meeting on September 15, 1988, I
have made final determinations regarding the applicability of the
Clean Air Act's New Source Performance Standards (NSPS) and
Prevention of Significant Deterioration (PSD) requirements to the
proposed life extension project at the Port Washington steanm
electric generating station, which is owned and operated by
Wisconsin Electric Power Conmpany (WEPCO). For the reasons
discussed below, I have determined that, as proposed, the
renovations at Port Washington are subject to both PSD and NSPS
requirements. However, BEPA remains willing to work with you
regarding methods of compliance. As we have discussed, cne
alternative would be to reconfigure the project such that no
emissions increases would occur. My staff is ready to meet with

you to discuss these matters at any time.

I. BACKGROUND

On September 13, 1988, David Kee, Director, Air and
Radiation Division, EPA Region V, wrote you regarding PSD and
NSPS coverage of the Port Washington renovations. Enclosed with
that letter was & memorandum dated September 9, 1988 from Don R.
Clay, Acting Assistant Administrator, addressing the background
of the Port Washington project, and analyzing at some length the
relevant interpretative issues. . For purposes of brevity, I will
not repeat that material here, but rather incorporate it by
referance.

The September documents concluded that the life extension
project, as proposed, likely would be subject to PSD and NSPS
requirements. However, EPA also stated that final applicability
determinations could not be provided at that time in the absence
of certain factual information. In our subsequent meeting you
requested that EPA furnish final determinations, and agreed to
provide the necessary additional information. You also asked EPA
to reconsider certain of the conclusions in Don Clay's
memorandum. These matters are discussed below.
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II. FINAL DETERMINATIONS

Your Staff has responded to our requests for additional
information, and I want to thank you for WEPCO's continued
cooperation in doing so. Based on this, and the other
information in EPA's files, I now make the following final
determinacions: ‘

{l) The life extension project, as proposed, will render
WEPCO's Port Washington plant subject to the PSD requirements of
Part C of the Clean Air Act as a major modification within the
meaning of the Act and the EPA rsgulations at 40 C.F.R. 8§ S532.21.

(2) The proposed life extension project will render each of
the five steam generating units at the Port Washington plant
subject to the NSPS requirements of section 111 of the Clean Air
Act as a modification within the meaning of the Act and the EPA
regulations at 40 C.F.R. Part 60.

In reconsidering the memorandum and letter of September 9
and 13, I have taken a careful look at the issues you raised in
our meeting: whether the renovations are routine; whether EPA
has treated similar projects in a different fashion; and whether
there would be an emissions increase due to a physical or
operational change. However, I find no reason to depart from the
reasoning of the September documents. Accordingly, I coneclude
that WEPCO's life extension project, if carried out as proposed,
will involve a substantial and non-routine renawal of the Port
Washington facilities that will significantly increase both
hourly maximum and annual emissions of air pollutants.

Specifically, regarding the nature of the proposed work at
Port Washington, I £ind that these renovations constitute
physical changes for PSD purposes within the meaning of 40 C.P.R.
§ 52.21(b)(2)(1), and physical and operational changes for NSPS
purposes within the meaning of 40 C.P.R. § 60.14(a). I find
further that these changes do not come within the PSD and NSPS
exclusions for routine maintenance, repair, and replacement, nor
the exclusions for increases in production rate or hours of
operation. (See 40 C.P.R. 88 52.21(b)(2)(iii) and 60.14(e)).

Regarding the emissions changes from the life extension
project, based upon the emissions data and certain factual
assertions submitted by WEPCO, I find that ths Port Washington
renovations will result in a significant net increase in
enissions of several pollutants for PSD purposes within the
meaning of 40 C.FP.R. 8§ 52.21(b)(2)(4), (b)(3), and (b)(21). I
find further that the renovations will result in an increase in
the emission rate of several pollutants at each of units 1-5 for
NSPS purposes within the meaning of 40 C.F.R. § 60.14(a) and (b).

SCHEDULE KRM-D9



Enclosures A and B detail the emissions changes underlying
these findings for PSD and NSPS purposes. As indicated above,
EPA's calculations and determinations are based on data supplied
by WEPCO. We will use the data in Enclosures A and B in the
event you would like to work with us to establish an acceptable
arrangement for satisfying PSD and NSPS requirements through the
addition or enhancement of pollution control equipment, physical
capacity raestrictions, or, in the case of PSD, federally
enforceable limitations on potential emissions.

IITI. DISCUSSION

As you requested, I have reconsidered the question
of whether the physical and operatiocnal changes at Port
Washington are routine, whether applying PSD and NSPS here would
be inequitable in light of EPA's past treatment of renovation
projects, and whether the renovations will result in emissions
increases. These matters are addressed below, as is EPA's
reasoning with respect to the baselines for calculating the PSD
and NSPS emissions increases reflected in Enclosures A and B.

Regarding the question of routineness, the renovations
involve the replacement of steam drums, air heaters, and other
major components that are integral to the continued operation of
the source. The work will not simply maintain the facilities in
their current state, but rather will significantly enhance their
present efficiency and capacity, and substantially extend their
useful economic life. 1In addition, the work called for here is
rarely, if ever, performed. Moreover, this work is costly, both
in relative and absolute terms. Based on these and other
factors, I reaffirm Don Clay's findings on the non-routine
character of the Port Washington changes. The September 9
memorandum contains a complete discussion of EPA's reasoning on
this issue.

On the related equity question, I find no inconsistency here
with EPA's prior determinations regarding routine and non-routine
changes. I note initially that PSD and NSPS applicability
deterainations are made on a case-by-case basis. Thus, it is
very difficult to analogize to other projects, which almost
inevitably present significant factual differences.

Nevertheless, my staff has reviewed the additional material you
submitted on September 19, and September 27, 1988 regarding
certain other renovation projects, and has informally surveyed
EPA Regional Offices and state agencies.

I have concluded that none of the four stean drunm
replacements identified in your September 19 submission are
sufficiently similar to the Port Washington project to support
determinations of nonapplicability in this matter. The Carolina
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Power and Light case involved a faulty steam drum replaced prior
to the initial start-up of a new unit, and would not have
increased emissions for PSD or NSPS purposes. The Great Western
Sugar example did not involve a utility boiler, and was too small
to be affected by NSPS. The Ashland Oil facility was not at a
utility, inveolved a waste heat boiler that was not fossil-fuel
fired, and hence, was not an emissions unit subject to PSD or
NSPS. The Algoma Steel Co. facility was not a utility boiler,
and not located in the United States.

In addition, the informal survey conducted by the Office of
Air and Radiation disclosed no closely analogous cases that were
ever reviewed by EPA headquarters for purposes of PSD or NSPS
applicability. 1In particular, EPA found no examples of steanm
drum replacement at aged electric generating facilities.
Moreover, EPA could find no examples in which the Agency had
analyzed and issued an applicability determination for a "life
extsnsion project” for any category of major source. Regarding
the four utility projects identified in your September 27
submission, I note that they do not involve steam drum
replacement. In addition, permit applications were not submitted
to the state agencies for the Duke Power and Texas Utilities
projects you cite. Consequently, they were not reviewed by any
air pollution control agency. The Cincinnati Gas and Electric
project was reviewed by the state, but not EPA. The state
determined, and EPA Region II concurred, that the Hydraco
Enterprises project was not subject to PSD based on s net

- decrease in emissions of all pollutants. Our informal survey and

review of the projects you identified reveal that major
construction activities undertaken by utilities that may be
subject to Clean Air Act requirements have not been brought to
the attention of EPA. The Agency is considering what steps may
be necessary to address this situation.

EPA has discovered only two state agency determinations
addressing life extension questions in a manner possibly
inconsistent with EPA's analysis of the Port Washington project,
These instances, which apparently were not brought to EPA's
attention prior to the states' determination, do not create an
inequity that would justify a different conclusion by BPA in this
case.

As to the question of emissions increases at Port
Washington, I believe that EPA has properly interpreted the PSD
and NSPS regulations as applying to increases in emissions due to
increases in hours of operation or production rate, whers, as
heres, such operational or production increases are closely
related to physical or operational changes. A contrary
interpretation would allow even massive emissions increases
stemming from significant new capital investment -- as
distinguished from routine fluctuations in the business cycle --
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to escape sScrutiny under the Clean Air Act simply because the new
investment did not involve an inherently more polluting
production process. I do not believe that Congress intended such
a result,

I would like to point out that the figures on emissions
increases in Enclosures A and B reflect my conclusions regarding
the proper points in time from which to calculate emissions
changes. For PSD, I have determined under 40 C.F.R. §
52.21(b) (21) (ii) that the two-year period of 1983 and 1984 --
prior to the scurce curtailments dus to discovery of cracks in
the rear steam drums ~-- are more representative of normal source
operations than the most recent two-year pericd. This coenclusion
is appropriate in light of WEBPCO's historical operations.

As to NSPS, there is no "representative emissions" concept
under that program. Rather, under the circumstances presented by
this case, the baseline emission rates for units 1-5 are
determined by hourly maximum capacity just prior to the
renovations. At this time, EPA is relying on the actual
cperating data you submitted to determine current maximum
capacity. Although EPA is certainly open to further discussion
on this point, the information contained in your September 27 and
Cctober 11, 1988 submissions is inadequate to support WEPCO's
assertions that higher-than-actual capacities could be achieved
on an sconomically sustainable basis. PFor example, you indicate
that operation at higher levels at units 1-4 "could increase
equipment deterioration thus causing further damage."” Regarding
Unit 5, you state that "safety concerns” dictated the decision to
shut down that unit. Based on this information., we are unable to
rely on WEPCO's statements as to maxinum “"achievable” capacity in
determining the emissions changes at each of these units. Thus,
for example, in the case of unit 5, the current capacity must be
regarded as zero.

IV. CONCLUSION

In adopting the PSD and NSPS programs, Congress intended to
address the type of long-tera capital investaents in pollution-
emitting facilities at issue in the Port Washington life
extension project. Thus, as proposed, these renovations would be
subject to the requirements of both programs. However, as
indicated above, ny staff remains ready to work clcsely with
WEPCO to discuss specific pollution control equipment and
permitting measures that would minimize the cost to WEPCO of
complying with the requirements of the Clean Air Act. I have
asked Don Clay to work with you in seeking a final resolution of
the compliance issues by December 1.
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Adlin. thank you for your cooperation in this matter.
§incorely,
AP Pl
Lee M. Thomas
Enclosures .
c¢: Senator Robert W. Kasten, Jr.

Representative F. James Sensenbrenner, Jr.

Don Clay. EPA (ANR-445)
David Kee., Air & Radiation Div., Region Vv
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Enclosure A
PSD Applicability
Port Washington Power Plant Renovation Project

(all emissions calculations are in tons per year)

Actual ' Net PSD Subs3e

Emissions Potential Emissions =
Total suspended 170 283 (3) 108 25 yes
particulate
Sulfur dioxide 24,236 52,621 (3) 28,2188 40 /es
Nitrogen oxides 2,991 8,201 5,210 40 Yes
Carbon monoxide 144 397 253 100 yYes
‘Hydrocarbon 17 47 30 40 no
Beryllium 0.0016 0.005 0.0034 0.0004 yes
Fluorides 38 58 60 3 Yes

NOTE: PSD applicability for the other PSD regulated pollutants listid
at 40 CFR Section 5%52.21 (b)(23)(i) and (ii) has not been
determined at this time.

1) Average emissions for two-year period defined by calendar years 1583
and 1984.

2) As calculated by WEPCO based on 13992 coal type, actual emissions
after ESP, and an annual capacity utilization factor of 90%.

3) An EPA estimate of potential emissions, based on existing federally
anforceable limits (i.e., applicable SIP), may be higher. The
indicated PSD applicability determination would, however, not

change.
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Enclosure B

NSPS Applicability
Port Washington Power Plant Renovation Project

FULL LOAD EIMISSIONS AT CURRENT CAPACITY
(BEFORE RENOVATION)

UNIT-1 UNIT-2 UNIT-3 UNIT-4 UNIT-5

S02 (LBS/HR) 1417 1828 2043 1580 -0~
PM (LBS/HR) 15 16 12 12 -0~
NOx (LBS/HR) 480 352 289 221 -0-

FULL LOAD EMISSIONS AT FUTURE CAPACITY
(AFTER RENOVATION)

UNIT-1 UNIT-2 UNIT-3 UNIT-¢ UNIT-S

- i - ——— —— ——— - — ——  —— ——— -

S02 (LBS/HR) 2046 2037 2088 2269 2695
EM (LBS/HR) 16 16 12 17 15
NOx (LBS/HR) 696 392 297 316 369

SUBJECT TO NSPS (AFTER RENOVATION)
UNIT-1 UNIT-2 UNIT-3 UNIT-4 UNIT-5

S02 (LBS/HR) YES(a) YES(a) YES(a) YES(a) YES
PM (LBS/HR) YES(Db) NO NO YES(D) YES
NOx (LBS/HR) YES(C) YES{c) YES(c) YES(C) YES(C)
Notes:

(a) With less add-on control than NSPS requirement, emissions
{lb/hr) would not increase and NSPS would not apply.

{(b) Because of planned ESP upgrade, PM emissions (lb/MM Btu)
after renovation are expected to be less than NSPS requirement.

However, NSPS would require CEMS for opacity.

(¢) Because arch-fired boilers are used at Port Washington,
current NOx emissions (lb/MM Btu) are expected to be less than
NSPS requirements. However, NSPS would require a CEMS for NOX.
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THE ADMINISTRATOR

Honorable John D. Dingell

Chairman, Subcommittee on Oversight
and Investigations

Committee on Energy and Commerce

House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

This is in response to your December 21, 1988 letter to Lee
M. Thomas, former Administrator of the Envircnmental
Protection Agency (EPA), regarding the applicability of the Clean
Air Act's prevention of significant deterioration (PSD) and new
source performance standards (NSPS) provisions to the proposed
life extension project at the five coal-fired steam-electric
generating units at the Port Washington power plant, which is
owned and operated by Wisconsin Electric Power Company (WEPCO).

On February 15, 1989, EPA issued a revised final
determination to WEPCO regarding the applicability of the PSD and
NSPS regulations to the Port Washington project. The revised
determination supplements the determination set forth in EPA's
October 14, 1988 letter to WEPCO from Lee M. Thomas on the
subject. 1In it, EPA reaffirmed its initial decision on the
question of PSD and NSPS applicability and provided a further
detailed discussion of the issues. Consequently, a number of
vour inquiries regarding the status of EPA’s position on WEPCO’'s
Port Washington project are contained in the February 15, 1989
determination. A copy is enclosed for your reference.

Regarding WEPCO, you also asked about EPA’s offer to work
with the company in determining PSD and NSPS requirements. There
are a variety of options available to WEPCO for legally meeting
the PSD and NSPS requirements, some of which are likely to be
less costly than others. In offering to discuss measures that
could minimize the cost of compliance, EPA was gimply indicating
a willingness to expeditiously review with WEPCO the appropriate-
ness of any options that WEPCO might want to consider for
complying with the Clean Air Act requirements. The December 1,
1988 date was a target for completion of these discussions based
on WEPCO's request for a timely response; it had no other
significance.
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You have asked about the meaning of certain terms used to
describe the nature of the work proposed by WEPCO. The PSD and
NSPS regulations do not define the terms "renovation” or "life
extensicon.” The regulations recognize and define essentially two
actions at an existing facility that could subject that source to
PSD or NSPS review. These are "modification” {both the PSD and
NSPS rules) and "reconstruction" (NSPS rule only}). "Renovation"
and "life extension" are terms which WEPCO used in referring to
the Port Washington project, but these terms are not used in the
Clean Air Act or EPA’'s regulations. A project described in these
terms can, however, qualify as either a modification or a
reconstruction, depending on the specific work planned.

In your letter, you had several questions and requested
information regarding EPA's "informal survey” of similar
projects. Specifically, you asked for a summary of the survey,
why some surveyed projects had not been brought to EPA’s
attention sooner, what the status of those projects was relative
to Clean Air Act requirements, and what steps may be necessary to
address this situation.

The EPA conducted an informal telephone survey of the EPA °
Regional Offices last year to find out if these offices were
aware of any modification or reconstruction projects at power
plants, or if they had received any applications for permits or
requests for applicability determinations for modifications or
reconstruction projects at power plants. Seven of the ten
Regional Offices answered affirmatively, and a total of ten
sources with such actions were identified. The survey did not
result in the detection of any vioclations. Regarding the Duke
Power and Texas Utilities power plants, we are in the process of
determining if permit applications were required. Memoranda have
been sent to the Regional Offices responsible for these sources,
instructing them to make a full investigation, but we are not
aware of any violations at this time. The EPA was not aware of
any projects other than those included in the survey.

Your question about why EPA was not aware of these permits
involves the appropriate role of States and EPA in permit reviews
and approvals. In most cases, enforcement authority for the NSPS
and PSD programs has been delegated or transferred to the State,
and the State has primary responsibility for implementing and
enforcing these programs. The EPA acts as a partner with the
State, giving guidance and technical and financial assistance,
and providing oversight of the State programs.,
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Although the EPA oversees the States’ review of new source
permit applications, EPA’'s role is designed in such a way as not
to duplicate the States’' work. States are required to send EPA
copies of their PSD permit applications and provide notice of
every action related to consideration of the permit. Also, all
proposed decisions for new major source permits are required to
go through public notice. The EPA policy directs Regiocnal
Offices to review all major source permits and certain minor
source permits issued by State and local agencies.

. The above reviews apply only to major (and certain minor)

permits. States are not required to notify EPA of every
construction project (e.g., most minor modifications),; thus, it
is not necessarily an "oversight" for EPA to be unaware of a
construction project. The EPA’s biannual audit of State programs

(which includes file reviews and inspections of a portion of the
sources already inspected by the States) provides a vehicle for
discovering a State’s failure to properly classify an action or
initiate permitting procedures for a particular source.

In response to the Utility Week article, it is important to
note that the potential applicability of NSPS and PSD review to
any type of proposed construction at a power plant (or any majér
source of air pollution) is a case-by-case determination and is a
function of numerous factors. For example, the work (regardless
of its timing) could be routine in nature or could result in no
emissions increase, either of which could exempt the source fron
review. :

The Department of Energy (DOE) letter you asked for is
enclosed. I believe EPA’s position as set forth in the
October 14, 1988 and February 15, 1989 letters to WEPCO provides
our position on the matters addressed in the DOE letter, as well
as the contentions raised by the Utility Air Regulatory Group in
the Utilitv Week article.

Your interest in this matter is greatly appreciated.

Sincerely yours,

William K. Reilly

William K. Reilly
2 Enclosures

cc: General Accounting Office
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Honorable Jochn D. Dingell

Chairman, Subcommittee on Oversight
and Investigations

Committee on Energy and Commerce

House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for enclosing a copy of the September 1990 GAO
report entitled "Electricity Supply =-- Older Plants' Impact on
Reliability and Air Quality" with your October 9, 1990 letter.
Your letter raises several questions concerning the impact of
older power plants' "life extension"™ on the reliability of
electricity supply. Enclosed are responses to your questions.

If you have any further questions, please do not hesitate

to contact us.
William éfigésenberg

Assistant Administrator
for Air and Radiation

Enclosure

cc: Honorable Charles A. Bowsher
Comptroller General, GAO

FPrtod vt Recy i Do
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Question 1.

Please explain what measures (other than life extensions)
will be used to meet "future demand". What will be the role of

conservation and new plants?

Response 1.

The role of renewable resocurces and especially conservation
in meeting current demand is significantly higher than 10 years
ago, despite regulatory obstacles, ineguitable incentives and
insufficient research and development support. In fact, few
conventional electric generation options can today compete with
energy efficiency investment to meet future demand. Recent
estimates suggest that energy demand can be halved by 2010 with a
savings of over 4300 billion to the U.S. ecocnomy.

The cost-competitiveness of conservation and renewable
resources will be further increased by the Clean Air Act
Amendments of 1990 and assessments of environmental
externalities. Preventing significant increments of pollution
through energy efficiency can be an important supplement to "end
of smokestack/scrubber" technologies.

In addition to lower capital costs, lower financial risks,
high reliability and pollution prevention benefits, energy
efficiency is achieved by investing in the operation and
maintenance of the various energy-consuming sectors of the
economy. Any improvements in energy productivity (increasing
economic output with stable or declining energy input) will
simultaneously enhance national energy security and the
international competitiveness of American business. Finally, the
development of a competitive “efficiency and renewable resource
industry” to compete with such German and Japanese initiatives
will be another by-product of this quicker, cheaper, cleaner
approach to future demand.

. Question 2.

Are such (life) extensions going to be cheaper and less time
consuming with the enactment of title I of the Clean Air Act
bill, S. 16307 Please explain.

Response 2.

Title I does not have much direct bearing on life externsion
projects. New source review is only implicated by life extension
projects to the extent that they increase emissions and are thus
considered modifications under Part C or D. As discussed
in the answer to question 5, companies have and use discretion in
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project design and permitting to avoid increasing emissions and
triggering the modification provisions. However, even if they
could not or did not "net out" of new scurce review, power plant
modifications would not face any significantly different
treatment under the amendments in S02 or PM-10 nonattainment
areas. Of course, if, due to a SIP call in a nonattainment area
the state required the power plants to reduce their emissions,
presumably the state would apply such a requirement to existing
sources without regard to whether they were undergoing
modification. In that case the cost of pollution controls would
be attributed to the nonattainment program rather than the new

source review program.

In ozone nonattainment areas where major stationary sources
of NOx would be required to meet the same requirements as major
stationary sources of VOC, under Section 182(f) of the
amendments, power plants would be subject to the RACT provisions.
Power plants undergoing a covered modification (under the new
source review program) would have to achieve LAER instead. Like
all major stationary sources in these areas, they would also have
to procure offsets at the ratios stipulated for the various
nonattainment severity categories. The cost of NOx offsets (if
they were required) would thus increase the cost of a

modification.

Question 3.

Please discuss in greater detail the "reliability of the
electricity supply" from life extensions, taking into account the
"different approaches to life extensions" discussed in the Ga0
report. 1Is there reason to be concerned about the reliability of
these plants in meeting demand? Please explain. If they are not
reliable, what are the contingencies?

Response 3.

EPA has not looked into the issue of "reliability of
electricity supply" from life extensions.

-

Question 4.

Do you agree with the demand figqures? What are the real and
timely alternatives to life extension to meet this anticipated

demand?
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Response 4.

The demand figures arc inciuded in a statement, guoted
below, that appears on page 8 of the GAQ report.

The Department of Energy (DOE) and industry experts predict
that demand for electricity will increase through the 1990s,
outstripping planned additions to generating capacity. 1In
1989 the nation's total electric generating capacity was
about 684,000 megawatts (MW). DOE projects a need for an
additional 102,000 MW capacity by the year 2000, and
utilities have made plans to construct plants that will
produce only about one-third of this additional amount.
Also, in 1989 the North American Electric Reliability
Council (NERC) projected that utilities' planned additions
would be insufficient by 1998. Moreover, according to NERC,
some areas of the eastern United States will be at serious
risk of supply disruptions in the early 1990s if the demand
for electricity reaches the high end of the organizaticn's

forecast.

First of all, it is important to note the distinction
between the capacity supply and capacity demand estimates.
Increase in electric demand (in gigawatts) between 1989 and 2000
refers to the increase in annual peak demand by 2000. Increase
in "capacity demand" is defined to include the change in peak
demand plus a planning or required reserve margin. The increase
in generating capacity needed (or "capacity supply") estimates
reflect the difference between current (198%) electric generating
capacity estimates (including cogeneration and imports) and
future capacity needs (which are assumed to equal the "capacity
demand" estimates). Because there is excess capacity in some
areas of the country today, the required increase in supply will
be less than the forecasted increase in demand. The DOE
statement cited by GAQ appears to refer to a regquired increase in
capacity supply, and the NERC forecasts refer only to capacity
demand (as well as planned capacity additions).

Growth in capacity demand (1989-2000) forecasted by NERC and
adjusted for 2000 is about 207 gigawatts, and falls within the
range forecasted in the EPA high and low base cases for the new
acid rain provisions in the Clean Air Act (about 138-213
gigawatts). EPA agrees with the NERC demand capacity figure.

The 1ncrease in generating capacity supply needed
(1989-2000) cited by GAO as DOE's forecast is 102 gigawatts.
This is less than assumed in the EPA base cases. Note however,
according to DOE/EIA "1990 Annual Energy OQutlook", the increase
in capacity supply needed was forecasted to be 186 gigawatts,
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which is in the upper end of the range assunmed in the EPA base

cases. So EPA ig unsure of GAQ's statement regarding DOE's

frrecast of 102 gigawatte.

Question 5.

I am uncertain about this EPA comment as reported by EPA. T
can read it several ways, particularly with the word
"significantly."” What does EPA intend or mean? What is DOE's
view? How will WEPCO affect acid rain legislation plants?

Please explain. What is the Administration doing to clarify the
matter? To what extent is the matter fully in EPA's control?
What legal or other challenges are possible or likely? What
relevant interpretative rulings has EPA issued or planned? What
is their legal effect? How are they helpful? Please consider in
your reply the enclosed letter from the National Independent

Energy Producers.

Response 5.

Some background on the NSPS and PSD programs and the life
extension project at WEPCO's Port Washington, Wisconsin facility,
may be helpful to respond to these questions. As noted in the
GAC report, Congress dictated that modifications at existing
plants be treated as new sources for purposes of the NSPS and PSD
{(as well as nonattainment new source review) provisions of the
Clean Air Act. The Act defines modification as: 1) a physical or
operational change that 2) increases emissions. Under the NSPS
program, emissions increases are measured in terms of hourly
potential emissions, while PSD considers increases in annual
actual emissions. EPA's regqulations contain several limitations
on the broad statutory language, including, for example, an
exemption for routine changes.

In addition, EPA regulations contain broad "netting"
provisions that enable source owners to offset emissions
increases with equivalent reductions and thereby avoid the
applicability of new source emissions standards or BACT limits.
Under NSPS, netting may occur within the affected facility (e.gq.,
an individual utility boiler} and involve physical restrictions
on emissions capabilities (such as addition of pollution control
equipment}. Under PSD and nonattalnment area new source review,
netting may occur within the entire plant and may involve
operational as well as physical restrictions on the plant's

emissions.

Prior to the WEPCO court decision, EPA applied a “current
actual'" to "future potential™ test to all nonroutine changes at
existing plants in determining emissions increases under the PSD
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bubble rule. That is, EPA assumed initially that following the
changes, the plant would operate at its full potential to emit.
Scource owners could -- and frequently did -- avoid PSD
applicability, however, through legally binding physical or
operational limitations restricting actual emissions to levels
not significantly greater than levels prior to the change. The
owner would estimate the source's actual emissions following the
change. If the owner projected that the source likely would not
increase its actual emissions following the change, it would
accept an actual emissions "cap." However, if the projection
later proved inaccurate, and the owner desired to increase the
source's actual emissions, it would need to obtain a new source
permit at that time. As a result of the WEPCO court decision,
modifications invelving "like-kind" replacements, such as the
WEPCO life extension project itself, now will be able to use a
"current actual" to "future actual" test for PSD applicability
purposes. In essence, this means that EPA, rather than the source
owner, is responsible for accurately projecting a plant's actual
emissions following a modification to determine whether the
plant's emissions are within the bubble. If EPA projects no
actual emissions increase, the source's emissions would not be

legally capped.

Regarding WEPCO's life extension project, due to age-related
deterioration and loss of efficiency, both the physical
capability and actual utilization of the WEPCO power plant had
greatly declined over time. The project involved the replacement
of major internal components at all five of WEPCO's
existing coal-fired steam electric boilers at its Port Washington
plant. This project would restore the physical and economic
viability of the existing powerplant and extend its useful life
for approximately 20 years. In its decision regarding WEPCO, EPA
determined that the physical changes contemplated by the proposed
project were nonroutine in nature and consequently were not
categorically excluded from PSD or NSPS modification
requirements. As indicated in the GAO report, it is expected
that most utility projects will not be similar to the WEPCO
situation. That is, EPA believes that most utilities conduct an
ongoing maintenance program at existing plants which prevents
deterioration of production capacity and utilization levels. To
the extent that life extensions at such plants involve only an
enhanced maintenance program, new source requirements may not
apply for two reasons. First, the life extension may involve no
nonroutine physical or operational change. If so, it would be
excluded from new source provisions for that reason alone. Even
if the life extension did involve nonroutine changes, it still
would not trigger new source regquirements if it did not increase
polluticn on an hourly basis (for NSPS purposes) or an annual
basis (for PSD and nonattainment new source review purposes). It
should also be noted that WEPCO is not a Clean Coal Technology or
repowering project, nor is it (1) being implemented to comply
with Title IV or any other Clean Air Act requirements, or {(2) a
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basis (for PSD and nonattainment new scurce review purposes)., It
should also be noted that WEPCO is not a Clean Coal Technolegy or
repowering project, nor is it (1) being implemented to comply
with Title IV or any other Clean Air Act requirements, or (2) a
voluntary pollution control project or research project of any
kind. EPA's WEPCO decision only applies to utilities proposing
"WEPCO type" changes, i.e., nonroutine replacement that would
result in an actual emissions increase. This i1s the basis for
the EPA statement that the ruling is not expected to
significantly affect power plant life extension projects.

In addition, it is important to point out that GAO was
incorrect in its formulation of the choice that utility companies
actually face. GAO stated that the utility company judgment on
whether to build a new plant or instead to extend the service
life of an existing plant depends on the relative costs of "two
sources emitting pollution at a low rate, and not on a comparison
of the high cost of a new plant emitting pollution at a low rate
and the lower cost of an older plant emitting pollution at a
higher rate." In fact, as explained above, due to EPA's netting
rules, the owner of an existing source almost always has the
choice of merely avoiding increases in enissions at existing
plants, and is not required to meet the stringent emissions
limits that apply to wheolly new sources. Thus, using the
nomenclature of the GAO report, the utility's choice is indeed
between a new, "lower" emitting plant and an older, "higher"
emitting plant. The only condition EPA has ever placed on the
latter option is to insist that the source owner prevent the
older plant from emitting at even higher levels.

EPA recently proposed a rule (copy enclosed) that would
revise the agency's Prevention of Signficant Deterioration (PSD)
and nonattainment New Source Review regulations for the addition,
replacement or use of pollution control projects (a project
undertaken at a utility unit to reduce emission) at existing
electric utility steam generating units. Changes that occur at a
source that are intended to restore capacity or to improve the
operational efficiency of the facility are not considered to be
part of a pollution control project for purposes of this
proposal. The proposal would not include pollution controcl
projects as modifications, unless the reviewing authority
determines that the project will render the unit less
environmentally benefirical. Until the proposal is final, EPA
will continue its current policy of determining of pollution
control projects are excluded from NSR on a case-by-case basis.
The implementation of the proposed rule should not cause any
negatice environmental effects.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY .
WASHINGTON., D.C. 20460

"Ql gyt 1‘}

CFFI(; " OF
AIR ANG K/ DIATION

MAY 31 1995

Hr., William B. Lewis

Morgan, Lewis and Beckius
1800 M Street, H.W.
Washington, D.C. 20036-5863

Pear Mr. Lewis:

As you know, the Environmental Protection Agency (EPA) in
committed to weorking with industry and other stakeholders to
develep flexible sclutions to address the -implementation conce:ins
raised with our prograns. Thanks in a large part to your
initiative, we were able to hold a succ:sssful meeting with yeu
and aver 55 of your colleagues to discuss implementation issue:
ef concerrni. I am providing our responses to the ismsuves raised by
the industry representatives at the April 12, 1595 meeting.

The EPA has made conslderable progress in develeoping ruler
and guidance that take into consideration many ©of your concern:.
Seversl of the concerns you raised are being addressed in
rulemaking packages thiat are underway for new source review
reform and coperating permits. In addition, wa are holding
stakeholder meetings oa enhanced monitoring and section 112({g) .
EPA is mlso developing guidance ln several areas that will hel
clarify a number of tha uncertainties that hava been raised irn
the lndustry comments.

¥ look forward to ¢ontinue worklng with you as we move
forvard in develcoping rules that weork for all partiesz and

Ma Nichels
astant Administrator
for Air and Radiatien
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EPA'S RESPONSE TO INDUSTRY CONCERNS ON
CLEAN AIR ACT IMPLEMENTATION REFORM

On April 12, 1585, EPA met with 55 industry representatives
to discuss iesues they had raised and to indicate what actions
EPA intends to take on the issues. The specific issueg raised by
the variocus industry representatives and EPA's repponseg to those
issues are attached. The vast majority of issues raised by
industyy were not new to EFA; the Agency has been working with
industry represcntatives and other stakeholders for several
months trying to find cost-effective, common sense solutions to
these often complex issues.

It is also important t.o note that the responses included in
this document reflect the igency's poeitions as of mid-May 1995.
On several of these issues, notably operating permits and 112(g),
EPA is in the midst of reevaluating its programs in light of
recent feedback from various stakeholders., In June 1955 EPA will

meet with the Clean Airxr Act Advisory Committee to discuss options

for addressing section 112(g). EPA ie also currently working out
final details of a proposed supplemental rule on operating
permits and will shortly mike available additional information

about that proposal.

Enhanced Monitcring

In general, EPA agrees with concerns raised about the
enhanced monitoring rule and has withdrawn the package from
review by the Office of Management and Budget. EPA hopes to
develop a strategy that will allow it to issue compliance
assurance reguirements that build on the requirements of existing
rules and ensure that the environmental results expected from
those rules are being achieved. EPA received an extension of the
court-ordered deadline until June 30, 1995. EPA intends to seek
a further exrension of at least a year to allow time for
stakeholder involvement in development of the rule. One of the
first Beteps EPA will take is to hold a stakeholders' meeting on
May 31, 1985. EPA will work with representatives from industry,
states, and environmental groups to obtain theilr assistance in
developing a new flexible appreoach for the enhanced monitoring

rule.

Operating Permit Program

Over the next month EPA plans to make several significant
improvemente to the permit program that will enhance a facility's
ability to make process or operational changes without revising
its Title V permit, make far greater use of existing &tate permi:
programs for purposes of Title V, and reduce the costs and
burdens of developing permit applications. Some of these change:
are described below. EPA intends to make available information

about the other changes shortly.
3
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In the last geveral months EPA hae been working with
representatives from industry, states, and environmental groups
to find a solution that will allow a more streamlined process for
permit revisions and provide more flexibility to states and
industxy. EPA plane to issue a supplemental proposed rule on
operating permit revisions in June 15985. EPA has already shared
a draft of rthe supplemental propesal with industry, states and
other stakeholders to get their comments on the revised approach.

EPA ie currently in the process of working out fipal details
about what will be in the supplemental proposal, so it is not
possible to fully describe the extent of the changes in that
document here. However, in general the supplemental proposal
will include a streamlined eystem for permit revisions that
builde on exieting successful State programs. Under this
process, States would have greater flexibility to decide the
amount of public review and EPA review for most permits, by
matching the level of review to the envircnmental significance of
the chanoges. A State would not be reguired to provide any EPA or
public review for changes that it can show are ge minimis.

EPA 1g slso working ¢n a series of guidance doguments that
will address many implementation issues ralsed by industry and
scates. Thies guidance is expected to clarify the flexibility
allowed under the current rule and provide guidance on wayes to
reduce the costs and effert in preparing permit applications,
which in turn will reduce the administrative and ecocnomic burdens
of this program. As a result of concerns about the size and cost
of some permit applications that have recently come to EPA's
attention, the Agency plans to hold meetings with industry and
State gtakeholders in Juns to clarify the reguirements on permit
application content and eansure that State or local agencies do
not reguest nesedless information in the applications.

New T Review

EFA has weorked through the Clean Air Act Advisory Committee
to obtain independent advice and counsel on policy and technical
issues associated with reforming the New Source Review program.
Through these efforts, EFA provided a draft NSR reform rule for
stakeholders' comment in 1954. Based on input received from the
industry, states, envirormental and other groups, EPA has reviset!
the drafr rule and intends to propose the reform rule in July
1995. The proposed revisions provide stakeholders with more
certainty and flexibility to comply with EPA's NSR requirements,
and promote the use of innovative control technologies and
pellution prevention. :

While EPA views the NSR propesal package ag being balanced
and as not sacrificing environmental protection, this package
rrovides industiyy with ssveral important benefits. To name. just

4
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a few, EPA plans to exempt tertain "clean” emission units, and
pollution contrel and pellution prevention projects from NSR
altogether. EPA alsc plans to provide an approach that promdotes
voluntary use of plant-wide applicability limite which allows
industry to cperate without changes to itg' permit as long as the
plant's emissions do not elxceed a cap.
Bir Toxics

EPA recognizes that states and industry need lead time to be
zble to implement the modification provisions contained in
section 112(g). EPA published an interpretive notice in February
1955 advising states that they are not reguired to implement the
modification provisions until EPA iesues the final rule. This
- revereed an earlier EPA leyal interpretaticn. In developing the
final section 112 (g} rule, EPA will consider the need for
additional lead time te implement the modification provisions
following promulgation of “he rule.

In regponse to commen:s yeceived on the proposed rule, EPA
is considering making several significant changes. EPA plans to
discuss these proposed changes at the June meeting of the Clean
Air Advisory Committee meecing. As it develops the final rule,
EPA plans te hold meetings with industry, states and other
stakeholders about potential changes to the proposed rule. EPA
plans to issue the final rule in early 199%56. _

Porential to Emit

EPA's requirements fcr a source's limits on its potential to
emit to be federazlly enforceable is currently in litigation. In
that litigaticn EPA has teken the position that it has the legal
authority to require federal enforceability. EPA believes there
should be a credible system to ensure adherence to restrictions
which allow a2 source to avoid federal requirements. Federal
enforceability provides EPFA the opporrunity to ensure compliance;
it also provides citizens the opportunity to ensure that sources
in their communities are taking steps to reduce toxic air
pollution.

In Januarxy 1895, EPA issued a memorandum outlining
alternative ways that rest-rictions on potential te emit could be
less burdensome, For exanple, EPA identified approaches such as
general rulesg and general permits to create restrictions on large
numbere of socurces without having to resort to individual
permits. To ensure that states have sufficient time to implement
these approaches, EPA provided a two-year transition period.
During the transition periocd, sources emitting less than 50
percent of the major source threshold would be excluded from
having faderally enforceable limitations, as long as appropriate
records are kept. Sources above the 50 percent threshold that
have State permit limits can simply submit certifications that

5
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accept their State limits &8 federally enforceable. EPA is
giving serious consideration to extending the provision for
sources emitting less than the 30 percent cuteoff beyond the two-

year periocd.

Fugitive Fmissi Q:_]'ﬁ

EPA continues to conduct section 302(j) rulemakings where
required under the Act, bu. believes gection 112 deoes not reguire
such a rulemaking. A court decigion on the legal issue of
whether such rulemaking is required under spection 112 ie expected
to be issued shortly. EPA is interested in specific concerns
about the technical feasibility of measuring fugitive hazardous
air pellutant emissions, &ad in providing guidance in this area.

EPA hos committed to issue guidance in May 1585 on treatment
of co-located sources of fugitive emitsions that have not been

listed under section 302(j).

EPAQAQ 862g4g:
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EPA'S RESPONSE TO ISSUES RAISED BY INDUSTRY ON
CLEAN ARIR ACT IMPLEMENTATION REFORM

7 Qpe;a;igg Permit Program

REDUCING PERMIT APPLICATIOQN BURDEINS

Iesue 1: To reduce the burden of the permit applicaticn, EPA

should issue guicdance to confirm that sources hre not
required to include a substantisl level of detail in
their permit app’ications. Specifically covered should
be limiting detail on emissions and reviews related to
identification of applicable regquirements.

Respeonne:

@

EPA agrees and is creating guidance on this and many other
implementation issues.

EPA's guidance will address the extent to which emissions
must be guantified for purposes other than determining a
facility's potential emissions. EPA will clarify that
extensive emission inventories are not the main goal of the
Title V operating pernit program, and that documentation of
emissions may be reduced where the purpose is for cataloging
emigsions rather than, for example, determining whether a
State or federal rule applies.

EPA will clarify that emissions of very small amounts of
pollutants could be reperted as present in “trace” amounts,
instead of calculating the actual quantity of emissions.

The guidance will clarify that calculation of tone per year
emissions of pollutarts covered under the accidental release
program [section 112(r)] is not required, unlee= the
pollutant is alsc a hazardous air pollutant (EAP) under the

air toxics provisicns in sectien 112(b).

Although not part of industry's recommendation, another
means of reducing the burden of permit applicatiomns is to
aliow part of an application to be submitted within the one
year deadline and the remaining information to be submitted
nearer the date of permit issuance for socurces whose
required date for permit issuance ie significantly later in
the state's 3-year transition period. EPA will clarify that
permit authorities may initially deem an application
complete, provideda core information is included, and then
allow submittal of additional necessary information nearer
the date of permit iseuance. The application shield will
continue to be provided to applications deemed complete in
this manner. -

EPAOAQ 9073404
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VPDATED EMISSIONS ESTIMATES

IBBue 2:

Response:

EPA should issue guidance that, at a minimum,
establishes the following:

l) 7JTf emipsione estimates developed in preparing Title
Y applications differ from prior good faith estimates,
then use of the pricr estimates should not be called
into guestion by the new cstimates, and

2) If emiesion limits were based on pricr good failth
estimates that are lower than current estimates, then
the previous emission limits may be revised using the
Title V permit process to reflect estinmates based con
current methodologies.

° EPA recognizes the need for failr and appropriate measures
under these clrcumstances.

* EPA is developing guidance on what effect new emission
factors oy informaticn would have on a previously submitted
permit application. This guidance is expected to be issued
very ghertly.

. EPA agrees that good fzith estimates are an important factor
in this issue. EPA is soliciting comments from industry on
how it should address the issue of “good faith” estimates.

e EPA also agrees that changes to emissicon estimates should
not require a revision of the operating permit if the new
estimate has no affeut on what requirements apply. If new
requirements apply, the existing rule defines the procedures
for incorporation inf.c the permit.

INSIGNIFICANT ACTIVITIES

Issue 3: EPA rhould allow States to exclude as insignificant
activities any units with emissions below the State-
estazbliehed plgaiificance thresholds -- even if the
units are subjezt to an applicadble requirement,

Response:r

° £PA will provide additional guidance to States concerning

exclusion cof certain activities from the cbtaining a permit.

&py
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EPA will clarify through guidance that States may reduce the
level of information in the applicaticn for activities
subject to a generically applicable State implementation
plan (SIP) reguirement., such as emall units subject to

general SIP cpacity regquirements.

MINOR NEW SOURCE REVIEW/TIWLE I MODIFICATIONS

Tgsue 4: EPA ghould immediately icsue & ruling that Title I

modifications inclinde only changes explicitly defined
88 modifications under the Act, and do not include

. changes not cove!’ed by those definitiocns that are
governed by EState or local minor new pcurce review

(NSR) programs.

Response:

EPA is continuing to ronsider how best to address this issue
in the supplemental propesal it plansg to igsue in June 1985.
In the meantime, EPA has approved a number of state permit
programs that have not treated minor changes under their new
gource review program as “Title I modificaticms.” These
programs allow minor NSR changes to be processed as minor
permit modifications under their Title V program.

EPA's interpretation of the phrase *“Title I modifications”
in the current rule allows this approval and EPA will
continue to grant similar approvals.

As part of its supplemental proposal EPA currently intends
to offer for public ¢omment a streamlined two-tracked system
for permit revisions that builds on existing successful
State new source revisw programs. Under this process,
Stateg wculd have grezter flexibility to decide the amount
of public and EPA review for most permit revisions, by
matching the level of review to the environmental
significance of the change. The new system for permit
revisions will reduce the importance of the phrase "Title I
modifications” because consideration of whether the change
is a Tirle I modification would not be a facter in
determining what revision process is necessary.

APPLICABLE REQUIREMENTS - EXCLUSION OF CERTAIN TERMS

Issue 5: EPR should issue guidance confirming the following:

- Statee can limit minor NSR termp included in title V
permits te those that they deem to be environmentally
significant (but States would have the optien to treat

9
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minor NSR apd Title V separately), &nd

- SEtates are only required to include ptate
ipplementaticn plan (SIF) terms that are necessary
elements of an EPA-required nonattainment or
maintenance plen.

Responge:

e EPA agrees that esome minor NSR terms may be cobsolete or
inappropriate for operating permits.

s EPA intends to clarify through guidance that, for example,
the permit would not need to incorporate the NSR application
by reference or include certain other terms determined by
the source and permit authority to be extraneocus. This
guidance will indicats the types of terms that may be
extrancous and would suggest ways in which States may drop
these regquirements from NSR and Title V permits.

[For treating minor NSR and Title V eeparately, see response to
the next issue.]

APPLICARLY RKFQUIREMENTS - LEVEL OF DETAIL

Iscue €: EPA should allow States to include a basic regulrement
to comply with & particular gereral program in the
Title V permit, with an acknowledgment that complilance
with the underlying requirements, as revised from time
to time, will be required. These general programs
would includes :

- minor NSR
- monitoring and enhanced monitering
- categories of _de minimipg reasconably available

control techrnology (RACT) requirements and
determinations of RACT non-applicability

- 112 (r) rist management plans
EFPA should issusz gquidance to confirm that applicable
regquirements may be incorporated into Title V permits

using citaticnas (i.e., references) ratber than
narrative restatement.

Response:

. wnlle EF+ pelieves this approach could lead Lo pernits that
would not have specific, enforceable conditions for some of
10
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these reguirements, EFA is continuing to consider varying
ways in which states may incorporate new source review
rTegquirements inte Title V permits.

Some requirements do lend themselves to generic treatment.
In the March 1994 suprlemental proposal on accidental
releases under section 112({r), EPA proposed standard permit
conditions that would assure compliance with reguirements of
the accidental release program. Under this approach the
risk management plan would not be a part of the application
or the permit. Changes to the ripk management plan would
net require revising the permic.

EPA agrees that a citation-based approach to identifying
underlying reqgquirements 1is needed and will be issuing
guidance on the use of citations in June 1955.

EPA described for public¢ comment an approach to crogs-
referencing in its Aucust 29, 1994 proposal, and intends to
expand on this approach in the guidance document mentioned
above. Under the August proposal, the permit would need to
include the emission limits and monitoring regquirements,
while test methods and lengthy procedurese could be
referenced. Any citation would need to ensure that
judgements reguired ir an underlying requirement are
identified in the permit.

OQPERATIONAL FLEXIBILITY ANT PERMIT REVIZIION PROCEDURES

Ispgue 7y EPA should promulgate the operating permit revigion

procedures that 1eflect the approach set ocut in
industry’s “straw proposal.”

Response:

EPA's supplemental rule on Title V permit revieions, which
will be issued in June 1995, will address thig issue. This
proposal will include an alternative, streamlined system for
Permit revisions that builds upon exieting state permit

programs.

It will give States great flexibility to decide the amount
of public and EPA review for most permit revisions, by
matching the level of review to the environmental
eignificance of the change. A State ie not required to
provide any review for changes that it can show are de
minimig. The public, affected States, and EPA would have an
adequate opportunity to review and comment on more
environmentally significant actions.

Under the June propos:l, changes that do not require
11
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approval under State minoxr NSR would be allowed to proceed
with no further review upon submittal of a notice to the
State, provided the change would not conflict with the Title

V permit.

. The permit revision procedures are expected to avoid
duplication with existing State permit programs. For
‘changes subject to preconstruction review, any public,
affected State or EPL review would occur prior to
construction of the project. This ig where Etate review is
already provided under new source review, and would avoid
geecond-guessing of a preconstruction permit by EPA.

v v N

Iseue 8: EPA should issuec Title V monitering guidance that
provides:

1) Exieting monitoring established as part of an
applicable requirement should satisfy the Title ¢
monltoring requirement. ‘

2) If mo such nonitoring is provided im the underlying
requirement, stintes can establish Title V moniliteoring as
part of the pernitting process, subject to the
following constraints:

- monitoring data that 4is pufficlent to determine
ceompliance with the underliying applicable
requiremen: shall be the cbjective of any new
monitoring. and where the applicable reguirement
was established through rulemaking, should only
serve as iadicator monitoring until the compliance
determination aspects of the underlying
requirement can be formally reviewed and revised
through rulemaking.

- costs ghall be taken in account in determicing
euch monlit>ring, expressly recognizing that
menitoring may not be feasible for certais unitse
becauss any benefits will be ocutwelighed by
associated costs.

- monitering must be egtablisghed in A manner that
will assure that an increase in stringency of the
underlying requirement will not result, :

3) ©States should be able to exempt small units frem
rnonitoring.

Response;

12
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e Several of the pointe raised are related to EPA's enhanced
menitering proposed rule which EPA is currently reexamining.
Either as part of thst reexamination, or in separate
guidance EPA will clerify what is necessary to meet the
cperating permit rule requirements on pericdic monitoring.

o EPA agrees directionzlly with the pointg that periocdic
monitoring should be patisfied by monitoring included in an

applicable reguiremert. -

® EPA alsc agrees that periodic or enhanced monitering ie not
intended to increase the stringency of the underlying
requirement.

RESEARCH AND DEVELOPMENT 2CTIVITIES

Issue 9: EPA should exclude reserzrch and developmesnt (R&D) and
related activities from coverage under Title V snd
section 112({(g). 2t & mimimum, the current Title V rule
must be implemerted consistent with the preamble tao
make clear that states have authority to treat co-
located R&D facilities and related activitieg
separetely in determining whether they are a Title V

major scurce.

Fecponoe;

. In the June 1995 supplemental proposal on permit revisions,
EFA will clarify that under the current rule, R&D facilities
may be considered separately from the manufacturing facility
at which they are located. This means that R&D laboratories
would not be regquired to obtain a permit, unless the R&D
facilicy alone is a major source.

13
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EPA'S RESPONSE TC ISSUES RAISED BY INDUSTRY ON
CLEAN AIR AZT IMPLEMEKRTATION REFORM

New Source Review
SIMARY OF RECOMMENDATIONS

Issue J:

New gource review (NSR) is triggered by two types of
sctivitiez at existing pources: installing new
enlissions urits and changing existing emigegions units.
With respect to aew unitp, the NSR "emisgsicn increape”
teats exclusively govern NSR applicability. &s to
existing units, the NSR *exclusicns® from *"physical or
operational change,® ag well as the “emigsions
increape® tests determine applicability. EPA'a July
NSR reform package addrepsed both types of activities
and containg certain soluticns that industyry supports.
It contains other provisiocns that industry does not
gupport in thedr present form, Finally, the July
package emits provielorns that industry believes are
ezsential to meaningful reform,

*One gize does not fit 2ll” ig a principle that needs
to be recognized in the NSR program. Both fexclusion®
provisione and “the emission increazse™ tests must

reflect thip principle.

The "exclusions® to NSR either focus on conduct that
existing facilities normally undertake during their
useful life or oa conduct that the Agency wishes to
encourage because It i3 ip the public interest.
Different "exclusione™ are needed {n order to reflect
different conditions that exist in different
facllities. The "exclusion®™ options need to be

expanded,

Opticns mare alsc needed under the emissicns increanme
test. An allowable-to-allowable test should be
provided for sourcesg that have undergone NSR review and
for Ecurces where the State i{mplementatien plam (SIP)
ie consistent with that apprcach. EPA should also
confirm the existing discretion of sources to uss an
actual-to-actual approach, Source owners shounld mlso
have discreticon te choose from a menu that includes, at
2 minimum, these tests and plantwide applicability
limite (PALs}.
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Responge:

EPA began a comprehensive reassessment of ite NSR program
pver two years ago. That procese inveolved extensive
digscussions with repreasentatives frxom all the stakerolder
groups and resulted in recommendations forwarded to EPA from
the Clean Air Act Adviscry Committee (CAAAC).

EFA has developed a ragulatory package addressing the
recommended changeg and expects the proposed rules to be
signed by the Administirator within the next few months.

While EPA views the package as being balanced and as not
sacrificing the environmental protection inherent in the New
Source Review program, there is mno dcubt that the package.
will provide industry with geveral important benefits

including:

L Deregulation of many changes at "clean" emissions units
and pollution coatrol and pollution prevention projects
-- Sources that have c¢lean emissions units or are
undertaking projzcts to clean up air pollution would
generally not be targeted for federal new source

review.

° Premotion of veolintary plant-wide limits -- Rather than
face potentially complicated, piecemeal applicabilicy
decisions every time a change at a plant is
contemplated, most plant managers prefer to work with
an emissions cap or budget, an annual emigsions limit
that allows manazers to make almost any change any time
as long as the plant’'s emisgsions do not exceed the cap.
EPA will include this option in the proposed rule.

® Help for cyclical industries such as the automobile
manufacturing companies ~-- Industry alleges that
existing regulations unintentionally penalize
industries that nave suffered recent downturns and
inhibit modernizing changes that are wvital to their
recovery, even waen changes at a plant lower emigsions.
EPA's proposal will level the playing field for these
sources by exteniling the range of years they can use to
establish their =2missions baseline.

@ Encouragement of pollution prevention and innovative
control technologies -- The proposed changes will
ensure that bona fide pollution preveantion qualifies
for the pollution control project exclusion and revamp
the under-used innovative contrel technology waiver to
simplify the process and eliminate penalties for good
faith failures. _
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® Better coordination of permits impacting Class I areas
-~ EPA will clarify the role of the Federal Land
Manager, the State permitring autheority and the
applicant with regard to the NSR permitting protess.
Other changes establish de minimis levels for air
guality impacts and provide mitigation altermatives for
sources whose proposed new emissions threaten Class I
areas. The changes should dramatically reduce delays
and disputes currently assoclated with permitting near
federal Clase I areas.

L Increased State flexibility -- Instead of cne-size-
fire-all solutions to applicability and other issues,
States would be explicitly allowed for the first time
to choose applicability and implementation approaches
from a menu of alternatives.

EXCLUSIONS FROM PHRYSICAL AVD OPERATIONAL CHANGES
Iesue 23 Polluticon Coniroel Prolect (PCP) Exclusion: The

exclusion gshould follow the Wiscensin Electric Pover
Company ({(WEPCO) =xcluslcn by dropping the following
from the July draft:

- The regquirement thet the source owner seek and obtailg
a prior ptate determination that the pollution ceatrol

project exclusioa applies "up-front® befora commencing

construction on a preject.

~ The mandatory contral xequirements of collatexral
erxissions iocreases.

-~ The “"offget”™ x=quirement for ponattaipnment areas.

~ The "air toxics®™ rizk evaluatioczn.

Respoucse:

EFA generally agrees and as mentioned above, EPA will be
preposing a broad pollution control project exclusion as
part of its NSR reforn package to allow exemptions for
sources that have clean emisgion units or undertaking
projects to clean up air pollution.

Thie exclusion will not include any specific requirement for
State pre-authorization. EPA expecte that most projects
will be reviewed by states as part of their minor NSR
programs. AS with EPA'S existing NSR exclusicns, the timing
and nature of this state minor NSR approval will be left for
states to determine.
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Iesue

Respo

The proposed exclusion will include the following safeguard
used in the WEPCO rule to ensure that peollution control
projects do not have an adverse environmental impact: The
project cannot cause ¢r contribute to a violation of a
naticnal ambient air cuality standards (NAAQS), or
preventicn of significant deterioration (PSD) increment or
have an adverse impact on air quality related values (AQRVs)

in a Class T area.

e Under this teet, states are to consider the collateral
emissicons from a project and ensure that new emissions
of nonattainment pollutants do not contribute to the
existing preblem, EPA regulations will not specify how
the state must deal with increases that do not
contribute to & ronattainment problem.

EPA will not require zn evaluaticn for toxic emissions for
pellurion control projects that are add-on or fuel switches
Lo a less polluting fuel. EPA's experience with such
projects has shown that a toxice safeguard is not needed.
Given the uncertain nazture ¢of many pollution prevention
projects, EPA believes that it is a reasonable environmental
safeguard to confirm that such projecte result in an
environmental benefit before a pollution control project
exemption is granted. As part of an evaluatlon of whether a
project is environmentally beneficial, EPA would expect
states to consider any increase in toxic emissicns.

3: Pollution Prevention Exemption: &As EPA has recognized
in numerous public statements, "pollution prevention®
projects (i.e., projects that allow a facility to
produce a product with less envircnmental digcharges
per unit of product made) must be encouraged. To
effectuate this policy, the "pollution prevention®
exclupion propossd by the Agency should:

- Eliminate the July draft requirement that the project
not improve efficiency nor increase annual utilization.

- Exclude a1l "pollution prevention® projects from NSR
unless the project increases the source's ®potential to

emit.”

Doe:

The pollution contrel project exclusion included in the NSR
Reform rulemaking will extend the exclusion to pollution
prevention projects. Any pollution preventlion project will
qualify as lon: as it is "environmentally beneficial"™ and
will not cause or contribute to a violation of a NAAQS or
FPS8D increment, or cause a Clasg I adverse impact.
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v These conditions are patterned after the WEPCO rule and
will create a broad, flexible exclusion for pollution
prevention projects. _

@ An exclusion of projects that do not increase a source's
petential to emit would create an exclusion that could
considerably reduce the effectiveness of the NSR program.
Almost any modernization that a source undertakes has the
incidental effect of lowering emiesions. A new emiesions
unit or modernization generally has fewer emigssioneg that cone
built 40 years earlier. Since these types of changes would
not likely increase & source's potential to emit, industry
would c¢laim this as & pollution prevention preoject -- even
though ite’ pollution prevention aspects are likely to be
negligible and actual emissions may increase dramatically
due to increased utilization.

Izsue 4: A New "Cross Media” Project Exclusion: EPA should
recognize that rollution contrel projects required
under other lawsg may result in "collateral® emircgions
increasen of alr pollutants. The PCP exclusion for alr
pollutien projects should be extended to these

projects.
Response:

< Crosg media project exclusions are under consideration by
EPA. EPA will solicit commente on extending the PCP
exclusion to cover these types of projects, provided they do
neot cause or contribute to NAAQS violation, PSD increment
viglation or adverse Iimpact on Clasa I area.

® Aleo this issue may b2 addressed in multi-media permitting
pilot initiative currently underway.

Tesue 51 “Routine Maintenance, Repaly and Replacement®™
Exclusicn: The July guidance on this exclusion sheuld
be dropped. Instead, the following guldance should be

inecluded in the wroposal:

*Routine maintenance, zepair, and replacement

 means maintznance, repair and replacement projects
ccecurricyg o a regular bagise, on a cyclical basis,
or due to unanticipated@ failure of equipment,
which are undertaken in an iodustrial category to
maintain competitive poeiticon or reliable
eperation.”®
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Recponse:

h]

IsBue §;

EPA agrees with removing the routine maintenance, repair and
replacement language from the proposal package.

With cother changes being made to NSR applicability, this
issue becomes less important. Eoth PALs and the Clean Unie

- Test (included in the WS8R Reform proposal rule) will provide

clear distinction of the types of changes that can be
undertaken without triggering NSR.

A *Restoration® Exclusion: A new exclusicn, based on
the “"results in” language in the modification
definition, should be included for activities that
restore a unit to the highest capacity achievable in
the previocus five vears. The exclusicn would ba
limited in time and would recognize that requirements
governing the timing of capital expenditures vary
depending upon market conditicns, and may not allow an
induptry to make a capital investment to restore
cperations immediintely after a problem ocecurs. It
would also recognize that units that bave deteriorated
over more than a five year period of time should be
evaluated under oiher tests. This ip conmistent with
the WEPCO rule’s implementation of the *"causal link"
regquirement though the rule's focus on "representative
baseline® year coaditicns in the definition of
"representative actual annual emissiocns."

Regpoense:

EPA believes the issue of how restoration of lost capacity
should be treated for NWSR applicability purposes ig better
resolved by the PAL, the Clean Unit Test, and other
mechanisms in the NSR Reform package that provide socurces
with considerable flexibility to make changes. EPA believes
that the routine maintenance exclusion already included in
the existing NSR regulations also has the effect of

excluding "routine restorations.®

Ippue 7t *Clean Unlt* Exclusion: Establigh an exclusion for

sources that have installed BACT eguivalent lavel of
cocntrol or MACT or reascnably avalladble control
technology (RACT) or their equivalent, under a state or
voluntary cor.trel program. Units that bave undergone
N5R sphould be subject to the "allowable-allowable* test

discuseed in the following iesua.
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Responpe:

R EFPA agreeg and has included a new clean unit exclusion which
allows an operator of a unit to make changes to the unit
provided the change does not increase hourly emissions (and
is allowed under perm.t). EPA is taking comment on several
alternative definitions for "clean unit* including the
industry'e suggested cefinition. .

Issue 8: Non-Emissions Unit Exclusion: Industivy suppeorts EPA's
puggestion in dreft NSR package of lapt summer that a
KSR exclucion be created for mon-emitting units.

Rezponse:

© After consultation with a number of state permitting
authorities, EPA determined that a regulatory change is not
required to exclude units that are generally not targeted as
enmitters of air pollutants. Moreover, there wae concern
that the draft non-em:.tting unit regulations could subject
-units, currently excluded as a matter of common sense, to
major NSR due to the rnarrow exclusion that was being
proposed. To preserveé the permitting authority's existing
flexibility, EPA is not proposing a regulatory exclusion for
nonemitting units. EPA will continue to evaluate this
iesue, particularly with regard to changes to units that
affect the emissions at other units, and if warranted,
provide guidance in the future.

EVISSIONS INCREASE TESTS

Issue 51 EPA's proposal slould include a menu of alternative
emissions increase testg. If a source owner could show
that there would be no Bignificant emission increase
under a particulur test, NSR would not be triggered.

(1) *Allcwable-to-allowable® test for units that have
undergecne NSR. The "allowable-to-allowable® treatment
for units tbat have undergone NSR review i3 &
clarification of current law -- thege units have been
evaluated and permitted under the NSR program at the
2llowable level and have been evaluated for BACT or
LAER 2t that level., Any changes in the unit that allow
the unit to achicve permitted levels have been
suthorized by the NSR perwit.

{2} Ar Tactual-to-actual® test for vnits that have
*begun normal cperations® with & 5 year look-back and
explicit preanble language Tecognizing that if a
projected or actual increase in production rate or
hours of operation akbove past actual levels is not
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Regponpge;

caused by a chbange, the hours of operation production
rate increase exclusiong spplies.

(3) Ao sctual-to-potential test with a2 10 year look-
back that appliet to units that are new greenfield
unite, and et tbhe option of the sourca owner, to units
that have begun normal cperations.

{4) Plant-wide arplicability limits -- as in the July
draft rule.

@ EFA ie for the first time proposing to give StatesB a series
of applicability opticnse including versions of all four of
these tests for determining whether an increase in emissions
will follow frcm a proposed change. As a result, States may
offer all of theese opticng to industry with the only
limitation that sources will not be allowed to "game" the
gystem by ewitching between incompatible options. For
instance, if a source chooses a FAL, it may not go above the
PAL limit because it wants to use a "clean unit" test.

CLRSS T AREAS

Permitting Autbority Contrel: EPA’s NSR rules must make

Ispsue 10:
it clear that it is the permit igsuing agencies -- not
Federal Land Manzgers (FLM) -- that have the authority
to determine if & PSD permit applicants' proposed new
source will bave an adverse impact on air quality
related values (AQRVs) in Class I areas.

Response:

e EPA's draft NSR Reform package pets up criteria for the

permitting authority to consider when rejecting a FlM'g
finding of adverse impact. The draft preamble and
regulations make clear that this is ultimately the
permitting authority's decision when the proposed source
does not cause or contribute to a Class I increment

exceedance.

Ispue 11l: Claspa X Size/Distance Cut-pffssy EPA ghould set
reascnable sirze/cistance cut-offs so that scurces can
avold all aspects of the Class I areax review process if
they are gmall enough or propose to locate far enough
away from Class ] areas.

Response:

& EPA's draft NSR Reform package for the first time proposes

Class I increment esignificance levels which will allow small
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ecurces to demonstrats that they wil) have a de minimis
impact on the Class I increment, Since ADRVB may be
gpecific to the Class I area and involve gecondary impacts
that are considerably more complicated to assess than an
increment, EPA does not set national significance levels for
AQRVe. EPA expects tnat the existence of the (Class I
significance levels will help considerably in eliminating
delays for small scurces.

Iesue 123 Early PLM Coordization: PFermit epplicants should be

encouraged, but oot required, to notify FLME early on
of major socurces proposing to locate within 100 km of a
Clasg I area. Talsg may be accomplizhed through
eprakliphment of a bulletin board service.

Regponse:

EPA's draft proposal dces address the establishment of a
bulletin board system and calls for States to list projects
cn the data base. States are a2lso required to include FLMs
in any pre-application meetings involving preojects within
100 kilometers (kms) of a Class I area and provide copies of
permit applications for preopoeed sources within 100 kms of a
Federal Class I area. For new, large projects cutside of
100 kmg, States are encouraged, but not required, to include
the FIM in any pre-application meeting as appropriate.

Iggue 13: EPA Appreoval of odels and Modeling Technigues: EPA

ehould make it clear that permit issuing agencies need
net give any deference to FLM claims of adverse impacts
cn AQRVE irp a Class I area when the FLM claimg are not
raced on use of EFA-approved models or modeling
techniques for evaluating the impacts of a proposed new

gource on AQDRVSH.

Respoﬁse:

e

EPA's draft proposal distinguishes between modeling to
determine air guality impacte and an AQRV analysis. EPA
does approve models used to predict the impact of emissions
from a scurce on the surrounding air quality, and generally
reguires the use of an EPA-approved model for thie showing.
However, AQRV analyses generally start with the ambient
loadings predicted by the EPA-approved models and then
deterniine what the impact of that lcoading will be on the
AQRV in question, such as the impact of ambient sulfur
dioxide (z2nd its derivatives) on visibility. In general,
EPA has no approval procedures in place for these conversion
methodologiesg and does not reguire that FIMs, States, or
scurces epecure EPA approval. In the draft NSR Reform
Fackage, EPA provides that conversion methodologies be
Z.L,22% T2 fublic notice and comment, either befor= its use

-y e

22

EPAOAQ 6828439

SCHEDULE KRM-D12



by a source or FLM or in conjunction with a determination on
2 gpecific permit.

Tegsue 14: Mitigation of Source Impacts Through Offsets: EPA

ghould provide Stztes in rules for a brcocad range of
approaches for asrfessing the adequacy of cffaets in
mitigation of adverse AQRV impacts.

Responge:

The draft NSR Reform Rule sets out general principlee for
aessessing offsets. EPL is also taking comment on whether
offsets for sources impacting Class I areas may include
"double-counting" emisrions reductione needed by a source to
tomply with other Clean Air Act reguirements.

Issue 15: Existing Source Pioblems: EPA should not use the NSR

process to address problems that may be caused by
existing scurces (including existing mobile socurces)
impacts on Class 1 areas,

Respcnse!

EPA is in the process of developing regional haze
regulaticns that are focused on existing sources and Class I
area visibility degradation caused by these exiseting
emissions. Assuming all other applicable PSD requirements
are met, the draft NSR Reform package would require permit
denial for Class I ares concerns if the new emissions will
have an adverse impact on AQRVs, It is the state or other
permitting auvthority, &nd not the FLMs, that will make the
final determination as to whether the proposed source's
emissicones will have these proscribed results (for AQRVE, the
state decides when the propesed source does not cause or
contribute to a Class ¥ increment exceedance}.

IOP-DOWN BEST AVAILARLE CONTR TE

Isgue 16: Eliminate Top Down BACT: The top-down BACT approach

removes from the States discreticn that the Clean Ailxr
Act has given to fthem to make BACT determinaticons. EPA
should substantiaily revige or elimigate tha *top down

BACT"™ approach.

Responge:

EPA doee not require siates to use the top down methodology
for making BACT determinatione in its draft NSR Reform
package. Instead, EPA's proposed regulations for state
programg will identify certain core criteria that BACT
determinations must meset. These criteria include that the
applicant censider the most stringent technology and provide
an acceptable rationale if the most stringent technology is
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not accepted. EPA would propose a top-down approach in its
PSD regulations which are applicable to states without SIE-
approved PSD programs.

Igsue 17: Require Exclusgive Usge of Incremental Costg: EPA ghould
specify that incremental rather than average costs
ghould be the basis for selection and rejection of
control technologies under the BACT process.

Respoupge:

e Since EPA's draft provides states with discretion in making
BACT determinaticns and in evaluating the factors that go
into that decision, it would bhe inappropriate for EFA O
mandate that states use only incremental costs in assessing
BACT options. The draft NSR Reform package would not change
EPA's current policy that recommends states ¢consider both
average and incremental coste in selecting the final BACT

level.

Issue 18: BACT "Cut-0f£f:” EPA must egtablish a "cut-off” date
for considering undocumented new technolegies in the
BACT selection. EPA should retain the proposed
provision zrequiring commenters on draft PSD permits to
show that technolcgies have been “"demongirated in
practice,” 1.e,, that a new or emerging techuology must
bave six months of operating performance history to
verify its clalmed effectiveness,

Responpe;

© In the draft KNSR Reform package, EPA is including a
pPresumptive cut-off date and a provision that undocumented
new technologies considered in determining BACT must have
six months of operations to verify claimed effectiveness.

AIR QUALITY TISSUES

Isgue 1S: EPA should delete pre-construction monitoring
requirements from the PSD rules. Where post-
construction mouitoring can produce useful data, it may
be appropriate for EPA to require such monitoring.

RegponBes

® Section 1e5(e) (1) of the CAA requires each PSD source (or
permitting authority} to tonduct a preconstruction analyseis
of the ambient air gquality at the proposed sBite and in areas
which may be affected by the scurce's emissione, in
accordance with regqulations issued by EPA. EPA believes
that it is appropriate to reevaluate the regulatory
requirements for preconstruction monitcocring for proposed PSD
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construction where air quality data cannot feasibly be used
to analyze a socurce's Lmpact upon alr guality standards. In
the draft NSR Reform Rule, EPA is scliciting comment on the
appropriateness of providing an exemption for sBome cages
from PSD preconstruction monitoring.

o Existing regulations [e.g., 51.166(m) (2)] provide for the
use of post-construction monitoring when in the opinion of
the permitting authori<y such monitoring is nmecessary to
determine the effect emigsions may have, or are having, on
air quality in any area. However, existing regulations do
not specify that such smbient monitoring may include the
monitoring of air qguality-related impacts in Federal Class I
areas. In the draft N3R Reform Rule, EPA is proposing to
amend ite PSD regulations to clarify that post-construction
ambient mcnitoring may be required for the purpose of
determining the effect emissione from a facility may have,
or are having, on AQRVs in a Federal Claps I area.

Issue 20: Since the Clean Alr Act specifically exempts from PSD
review pollutante that mre regulated under sectiocn 112,
EPA should drop its proposal for air quality impact
analyses for section 112 pollutants.

Response:

@ Section 112 (b} (6) of the Act provides that part C
requirements for prevention of significant deterioration
(PSD) do not apply to hazardous air pollutants (HAPs) listed
under secticn 112. In a March 11, 1991 memorandum, EPA
stated that it would no longer consider HAPs to be
individually regulated under the Federal PSD regulations at
40 CFR 52.21. However, EPA alsc indicated that any HAP that
is a constituent of a more general pollutant listed under
section 108 of the CAXA (e.g., VOC, particulate matter)
remaing regulated under PSD as part of that regulated
pollutant. See 57 FR 18070 at 18074-75 (April 28, 1992}
(publication of Maxch 11, 1951 memorandum). Thie policy
will be zaddressed in EPA's rulemaking initiative to update
the PSD and NSR regulations based on the 1890 CAA
Amendments, scheduled for proposal this summer. EPA has
removed additional discussion of HAPs/PSD implementation
issues from the draft NSR Reform rule and will evaluate the
need for further guidiance over the next several months.
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LOWEST AGHTEVARLE EMISCSON RATE

IpBue 21: Lowest Achievsble Emission Rate (LAER) determinations

should facteor in economic conmiderations.

Resporge:

As ppposed to BACT, the definition of LAER does not provide
for the coneideration of economics. However, EPA's existing
guidance provides, in & generic gense, for limited
consideration of economic factors in a LAER determination.
EPA's policy is that if an emission limit will preclude
construction of new plants within a clase or category of
gources, then there is justification for the permitting
authority to reevaluate that particular LAER limit for that
class or category of gource. 1f another plant in the same

{cr comparable) industry already uses that contreol
technolegy, then such use constitutes evidence that the cos'.
to industry of that control technolegy is not prohibitive.
Thus, LAER costs are considered only to the degree thatr the:r
reflect unusual circumstances which, in some manner,
differentiate the cost of control for a source from control

costs for the rest of the industry.

UNDEMONSTRATED CONTRQL TRCHNOLOGY/APPLICATION (UT/A} AND

DEMONSTRATED POLLUTION FHEVENTION

Igsue 22: EPA must extentd the UT/A walver to LAFR decisicns for

scurces Iin nonxttainment areas. Although the UT/A
waiver providers evidence that the LAER definition can
be laterpreted to provide for "comparability,* the

- concept was not properly extended to projects that
exploy demonstrated pollution prevention techuclogies
in nonattalnmernt areasg.

Response:

EPA agrees that 3pplicability of the UT/A should be extende:
to nonattszinment areas and is proposing to do so in the
draft RSR Reform Rule.

The UT/A waiver does not provide evidence that the LAER
definiticn can be interpreted to provide for "comparability’
and that it sheculd be extended to demonstrated control
techniques or arplications. The draft UT/A waiver
regulations, consistent with the Agency's interpretation of
LAER, reguire an undzmonstrated contrel technigue insgtalled
in a nonattainment area to achieve applicable LAER 1imits.
The comparability concept is applicable only to an
undemonatrated technigue that marginally fails to achieve
its permitted limit. As crafted, the permitting authority
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establishes marginal failure emission limits which are
included in the UT/A's permit and subject to public review
and comment. This concept iB designed to enhance and
encourage the installation of undemonstrated control
techniques or applications by providing the permitting
authority with increased flexibility to either accept or
reject an UT/A that marginally fails to achieve its
permitted limit. ‘This-flexibility is not available under
existing innovative control technelogy waiver regulations.

Issue 23: The concept of "comparable emisesion reductions" which
EPA hags proposed for UT/A walvers in nonattaioment
areas should be extended to demonstrated pollution
prevention technologies in nonattainment areas.

Regponsge:

o The concept of "comparable emission reductiouns" and its
application to demonstrated pollution prevention
technologies in nonattainment areas is addreesed in the

Agency's response to Issue 22 above.
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EPA'S RESPONSE TO ISSUES RAISED BY INDUSTRY ON
CLEAN AIR ACT IMPLEMENTATION REPORM

oxi -

Tesue 1: The Section 112 program being develcoped and implemented
: by EPA is contrary to Congress's plan for regulating

ailr toxics, and i3 fundamentally unfair to the
regulated comruniiy because controls are required
sooner, apply more broadly, and are more stringent than
Congress intended. EPA must adopt an air toxics
program that reflacts the gradations aad distinctions
mandated by Congresgssg. By imposing overly-broad
regulations EPA i3 severely conplicating the
implementation of Secticn 112 and forcing regulated
sources to commit substantial bhuman and financial
Tesources to meet standards that are zelther justified
por authorized by the Clean Alr Act.

Responge;

o Section 112 is a common sense approach to the regulation of
air toxics acrosg the Wation. For 20 years, the Clean Air
Act directed EPA. to us:2 risk assessment to regulate
hazardous air peollutancs to an "ample margin of pafety"
level. By 1990, there was broad consensus that this
appreoach had fziled. Due to controversy and litigation over
risk assessmentg and "aow safe is safe,"™ EPA had managed to
set standards for only seven toxic air pollutants and a
handful of sources. More than two-and-one-half billion
pounds of toxic chemicales were s5till released into the air
each year, accerding to industry-reported Toxics Release
Inventory (TRI) data. Thus, industry, environmentalists,
States and EPA broadly agreed in 18%0 to use & technology-
based approach as the primary means of reducing emissions of

air toxics.

e Congress created the Maximum Achievable Control Technology
or MACT program as a practical approach: based on
evaluation of existing control technologies, EPA must
establish control reguirements to assure all major sources
©of hazardeous air pollutants (HAPs) achieve the level of
control already being achieved by the better performing
Bimilar socurces. ‘The MACT program provides for
environmental eguity Ly leveling the playing field for
industry so that cleaper facilities are not at a competitive
disadvantage relative to their dirtier competitors.

2 EPA believes the MACT program is working. In the four years
since 1990, the air tcxics program has achieved more than
was accomplished during the prior 20 years. EPA already has

set standards for 10 major industries, which when fully
irrlamomeod will reduce toxic emissions by more than one

28

EPAOAQ 002058%

SCHEDULE KRM-D12



08/14/01 TUE 08:49 FAX 818 541 5488 US EPA/IPSG fdon

»

billion pounds per year. In doing go, EPA is implementing
the MACT program in a creative and flexible manner to ensure
that the standards are practical, make common sense, and
focus on envirconmental results.

a EFA has worked closely with industry and others on each MACT
standard. Where nigh costs or other problems are
identified, EPA is taking a cooperative and problem-solving
approach. The statute provides a menu of tools EPA is
actively using to smocth the rough edges that can sometimes
occur with a rechnology-based approach. These include:

- Applicability cutoffs

- Subcategorizatiorn

- Emissions averaging

- Breadth of affected source definition :

- Compliance schedule beyond three-year compliance date )
when environmental benefits warrant it

- Prohibitory (exclusionary) rules in MACT standards
{(which serve as limits on potential emissions)

® EPA remains committed to working with industry and other
stakeholders in the development of itg air toxics rules to
assure common sense apprcaches can be implemented.

I. THE DEFINITION QOF MAJCR SQURCE AND THE APPLICABITITY OF MACT
AND GACT
Ispues 2, 3 and 4:

Mﬁjor sources must be defined with reference to section
112 {¢) source categories,

MACT for Categories of Major Scurces must apply only teo co-
located sources ¢f HAY¥s in a given source category that
together have the potential to exceed the 10/25 tons per
vear major source threshelds. MACT for a given major source
category must not extend to co-located area pources or in
co-located major sources in different source categories.

MACT and GACT for Categories of Area Scurces -~ Arsa sources
{including area scurces co-located with major sources)
should be pubject to MACT or GACT for categories of area
souxrces only after EPJ demonsirates that the area socurce
category pregentse a tlreat of adverse effects to human
health or the environment that warrants regulations.
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Regsponse:

-]

These three issues concern the definition of majer ecurce,
which is the subject of a pending court decision. EPA
agrees that it is impertant to resclve this issue as soon as
possible because of its broad implicatiorns for the section
112 program.

The Agency believes that its definition of major source
makes common sense, is consistent with the law, and
addresses public cbneerns about air toxies. Under EPA's
definition, the determination of whether a facility is a
major source depends upon total HAP emissions from the
entire facility, not just from equipment within the same
Bource category. Congrese sclected the 10/25 tons per year
threshold based on the common sense view that all the
emissions from a plant site contribute to health and
environmental threats.

EPR's program ensures that air toxics controlg are required
for all industrial and commercial plant sites that emit
major amounte. This would not be true under the suggested
alternative, which would carve plante into pieces and
consider whether each piece emite major amounts.

Take for example a facility that emits multiple HAPs and is
composed of three 20-tcon sources in different source
categeries. Under the suggested alternative, this facility
would be considered tco be a trio of area sources. It would
be exempt from major source controls although ite toxic

emissions would total 60 tons a year -- far above the 25-ton
major source threshold., This would not result in a credible

air toxics program nor satisfy public concernms about toxic
emissions.

With regard to area sources, EPA has made findings undex
section 112(c) (3} for the area sources EPA has regulated.

EPA is working to ensure that MACT requirements are .
reasonable and cost-effective. The Agency 4is using tools
available under the statute -- such as applicabiliity
cutoffs, subcategorization and emissions averaging -- to
achieve this zesult. EPA is willing to explore concepts
such as broader emissions averaging within plant sites to

provide additional flexibility.
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Issue 5: New and Exigting Source MACT for Categories of Maior

Scurces - New source MACT for categories of majox
sources nust only apply to comstructed or recoostructed
major sources (l.e., a greenfield major mourte or the
reconstruction o at least 50% of an existing major
gource}. Similarly, existing source MACT for
categories of major sources applies to existing major
sources and modified major sources. Section 112(g) is
the gatekeeper that determines whether and whers new
and existing gouice MACT for categories of major
scurces apply -- i.a., section 112(g) guides the
identification of major source constructions and
reconstructions {0 which new source MACT applies, and
major source modifications to which existing source

MACT applies.

Rebponae:

EPA has agreed to discuss the relationship of section 112 (g)
to secticns 112(d) and 112(j} im upcoming meetings with
licigants on this issue, as well as with other stakeholders.

In EPA's view, for purposes of 112(d) and 112(j) new source
MACT applies when an affected source is constructed or
reconstructed. The scope of the affected source is defined
in each MACT standard, after notice and comment. This
appreach provides flexibility to tailor the applicability of
new source MACT to the source category in guescion. .

Although the Agency's interpretation of the statute differs
from the alternative Interpretation above, EPA agrees that
new source MACT should be applied to units for which new
source MACT is reasonable. Where appropriate, EPA has
defined the "affected source" broadly, preventing small
changes at existing scurces from being subject to new source
MACT. EPA believes that proposed and promulgated MACT
standards would apply new source MACT to appropriate units,
but is willing to consider and discuss any information to

the contrary.

EPA is carefully considering veoluminous comments on this

ipsue that were received during the public comment pericd on
the proposed section 112(g} rule. The Agency is coneidering
a very broad definition of major source for purposes of that
rule, which would limit the applicability of new source MACT.

for thar rule.
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Issue £&: Consigtency Among XKey Section 112 Programs - Tha three
MACT standard setting provisions - sections 112(d),
(), and {3j) - must be co-extensive, That ips, a major
Bource with a seciion 112(g) case-by-case MACT
limitation by definition patisfies subsegquent 112(d4) oz
(j) MACT requiremeants. Likewise, & major scurce with a
section 112(3) MAIT limitation by defipition satisfied
subsequent sections 112(d4) reguiraments.
Responseat
9 This iesue is part of :he ongoing litigation on the sectien
112(j) rule. EPA will address it in the context of that
litigation.
II. DETERMINING POTENTIAL ‘TO EMIT p
Ispue 7: Potential to Emit -- All centrols and limitations
{(including veluntary contrels appreved by the Stata)
must be considered when determining the potential to
emit HAPs under saction 112 -- not just these that are
federally enforceable,
Response:
@ This tcpic is addressed under the potential to emit issues
section.
Issue 8: Pugitive emissiony may not be considered for purposes
of determi{ning & scurce's potential to emit under
section 112 until EPA conducta a section 302(3)
Tulemaking.
Responge:
® This toplc is addressed under the fugitive emiggions issues
gection.
IXI. MACT STANDARD SETTING ISSUES
Isgue 9: TLe MACT Floor for New Major or Arxrea Sourcas nust be

Responge;

get at the emissisne limitation achlieved by the best
controlled pimilar gource in the same source category.

* In general EPA agrees with thie issue. While the Clean Air
Act allows EPA to select the best controlled gimilar source
fwitrent Timitation to a socurce within the regulated source
category), this source is almost always going to be found in
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the source category bzing regulated. EPA is not aware of
Bitvations where it has gone outside the regulated source
category for new sour:e MACT.

Isgue 10« The MACT Ploor for Existing ¥ajor or Area Sourcas -

First, the MACT floor for existing sources must be get
at the average enissions limitation achieved by all of
the best performing 12 percent of sources in the
relevant source nategory ox, for categories with fawer
than 30 sources, the average emisgsions limitation
achieved by all of the best performing 5 sources in the
relevant source wategory. Second, if data ia not
available on eve:y scuxrce in the category, EPA must
demongtrate that the floor that is calculated on the
basis of the parn:ial data is the same as the floor that
would be calculaied 1f data were available on every
scurce in the gocurce category, Additiomally, EPA must
validate all datn used to support a MACT floor
determinaticn to ensure its gquality.

Response:

®

The Clean Air Act states that the MACT floor for existing
sources must be based on the average emission limitation
achieved by the best performing 12% of the sources in the
regulated scurce category. The term "all" does not appear
in the Act. EPA's approach to determining the MACT floor
was developed after a very open discussion and EPA has not
been litigated over this issue. In each rule, EPA develops
the data used to support the MACT floor and its validity and
uge are subject to review and comment.

Az stated in the Federal Register notice enunciating EPA'g
position on determining the MACT floor (53FR29200), EPFA
plans to retain its discretion in setting MACT floors. For
example, the CAA authorizes EPA to establish subcategories
of sources, which results in a separate floor determination

for sources in the subcategory.

Issue 1l: The Theoretical "Superfacility®™ (EPA 'Modei Plapt®) --

New and existing source MACT flocora are based on the
average emipsion limitation achieved by major socurces
in the relevant #ource category. In other words, MACT
limitations are rot separately calculated for each
emigsion unit of major sources in the source category
such that only a fictional ®"superfacility® can comply
witbout installirg additiornal contrels.

Reeponsge:

EPA is using the best information it can gather in
developing MACT floors. Usually the best information EPA
can obtain is on an emigsion unit by emission unit basis.
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With this information EPA determines the MACT flcor for the
emission unit. If industry representatives believe EPA
should use an emissions database based on plant-wide
estimates to establish MACT floors and then MACT, EPA is
willing to discuss thie approach to help affected industries
cellect the approprial.e data needed for this approach.

Iv. RADDITIONAT SECTION 117 IMPLEMENTATION ISSUES
Sectdon 112 General Provisions

Igsue 12: The pectien 112 General Provisions should apply only as
expresely epecified in each premulgated MACT standard,

Responae;
@ EPR agreee and is attampting to do this already.

Issue 313: HAPsS ghould be listed by regulation and a procedure
should ke provided by which pollutants may be deligted
if an applicant Jdemonstrates that a listed EAP alcne,
or in a particiular use, doea not pose a threat to
public heslth or the anvironment. If new EAFs are
added to the lig:, they must not be subject to
regulation under previocusly pronulgated MACT standards.

Responge:

9 The Clean Air Act contains provisions to delist HAPs from
the list in section 112{(ec). EPA hap developed a set of
procedures and providsd those to the public. EPA has used
these procedures to evaluate delisting petitions such as the
pending caprolactam petition as called for under the Act.

As 2 result, EPA is now planning to delist caprolactam.

® With respect to "particular use,” EPA believes the Act
provides that HAPs are eithexr covered or not covered under
secticn 112. However, section 112(c) also provides that a
particular socurce category can be delieted if the
appropriate findings are made.

@ With respect to the last guestion, EPA notes that there has
been no petitions to list new HAPg. EPA will congider
whether existing MACT standards should apply to any newly
listed HAPs as new H2Psp are listed. EPA would only considex
applying MACT gtandards to newly listed HAPs after taking
rublic coment and making final decisions on the finding
that such application is reasonable and appropriate for
affected sources.

34

EPAOAQ 0020511
SCHEDULE KRM-D12



08-14-01 TUE 03:51 FaX 9819 541 5488 US EPA/IPSG dos;

Issue 14: The definition of ®affected facility" must be
conslstent with the definition of major mourece to
engure that the given standard ig mot applicable to
krea Bources or octher categories of major svurces.

Responsge:

® EPA uses the term "affected scurce” to clearly define which
equipment are affected by the MACT gtandards. The substance
of this issue 15 handled under Issues 2, 3, and 4 of this

section.,

Isgus 15 Existing major sources must not ba subject to new
Bource MACT when modified.

Responses |
a

® EPA agrees that existing sources are not subject to new
source MACT when modified. When a large readily segregated
unit or collection of =quipment is constructed (readily
identified by the Statszs and the public as a new affected
source), however, this egquipment can be defined as a new
source and therefore subject to new source MACT under
section 112(d). Generally EPA has defined "affecred
sources” broadly, thus eliminating small changes at existing
socurces from being subiject to new source MACT. For example
in the Hazardous Organic NESHAP (HON), EPA defines the
chemical manufacturing process unit for purposes of setting
what pleces of eguipment are subject to new source MACT

requirements.

Issue 16: Nonapplicability detezminations must not be regquired.

Responge:

® EPA generally agrees with this issue based on an initial
review of 40 CFR €3.1(b)(3). EPA has discussed this issue
with affected interests and plans to review and, perhaps,
revisgse this requiremen: in light of recent discussions on

petential to emit.

Iaaue 171 Sources must be able to bypass for brief periods during
nalfunction while minimizing emisgions in the extent
feasible.

Response:

L Whether a bypass action is permisgible or a violation
depends on the definition of malfunction and the factual
circumstances of the action. The definition in the General
Provisions governs although specific standardg may pupersede
the General Provisions. If{ an cperator experiences a
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sudden, infreguent and not reasonably preventable svent,

then activities (such as bypassing control system) are
permissible provided the cperator takes action to minimize
emissions. Generally, activities such as bypasses would be

addressed 1in the startup, shutdown, and malfunction plan.

Igzue 18: Startup, shutdown, -and malfunction plans are not
applicable r quirements that must be included in Title

¥V cperating permits.

Response:

@ EPA agreeg that these plans do not need to be included in a
Title V permit. The requirement te have the plans and the
critexia governing the adequacy of the plans are referenced
Irom the applicable requirements in the MACT Generxal
Frovisions. The plans and actions requiread by the plans can
be enforced independent of the Title V permit. a

Modification Provisions [Ssction 112 (all

Issue 15: Section 112 (g) must not become effective until 18
menthe after promulgation of the section 112(y)
regulatien or until the zelevant State promulgates a
rule to implement section 112(g), whichever is later.

Responge:

L EPA recognizes that states and industry need lead time to be
able to implement section 112{g). The effective date of the
sectien 112(g) program already has been delayed. EPA
published an interpretive notice in February indicating that
states and industry d» net have to implement section 112(g)
EPA issues a fimal rule., In developing the final 112(g}
Tule, EPA will considexr the need for lead time for Btate
development of section 112(g) programs., EPA {8 open to
considering a reascnalle time period after promulgation.

Issue 20: fectlon 112{g) must not apply to staticnary socurces
that are pot included in a section 112(c) category of

major sources.

Rasponze:

e EPA believes sections 112(c) and 112(g) are meant to apply
broadly to all major sources of toxic air emissions. All
categories that contrin major sources are meant to be lipted
on the source category list. EPA recognizes the need to
amend the list if it §finds sovurces that are not in listed
categories. In the interim, section 112(g) ensures control
of toxic emissions from constructed, recongtructed, and
wmouziieu najor sources in the category. The fact that EPA
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has inadvertently overlooked a source category should not
mean that citizens lose the protection from toxic emissions
that 1s provided by section 112(g).

Ispue 21: Research aad development facilities should be exempt
from section 112(g). .

Resgponse:

® EPA received many conments expressing this concern during
the public comment period. EPA is working on alternative
appreaches to exempting research and development facilities
in the final rule.

Iggus 22: Broad and gelf-implementing exclusions must ba provided
to effectuate Ccngresplonal intent that conly
gignificant changes should trigger the application of
existing eource MACT. An exclusion for operations that
the major pource is designed to accommodate 1is
essential to the workabllity cof secticn 112. Sources
are "designed to accommodate”™ any activity that is
permisgible under the source's design apacificatione or
Title V operatinyg permit application or permit.

Repponse:

e The "designed to accommodate” language in the section 112(g)
proposed rule was the result of intensive collaborative
thinking among EPA staff and the Clean Air Act Advisory-
Cormittee. This issuz also received voluminous comment
during the public comment period. EPA is considering those
comments as the final rule is developed.

e EPA does not believe, however, that it is appropriate to
automatically exempt those changes that are represented only
in a permit application, but not in an approved permit which
has not been reviewed by the grate or EPA,

Issum 23: Reagomable emissicon estimatica technigques must ba
adopted that realistically assess whether a proposed
¢hange will cause an emigsions ipcrease.

Responpe:

L EPA understands the concern that it or a permitting
authority could second-guess the methedology used in a de
minimis determination after the fact, and possibly then
bring enforcement action. EPA intends to address this
concern in the final wule more directly than was done at
propogal. EPA is looking for a way for sources to have more
certainty that thelr emission estimates will be acceptable.
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Tesue 24: Pe minimis emizsinn levelyg must be estadblished at 10
tons per year unl:sg it 1ig demonstrated that a lower
level is vecesspry to protect buman health or the
eénvizxcnment. Azny de minimis level must be measpurable.

Regponse:

® At proposal, many de minimis levels were set at 10 tons.
Pollutants of relatively higher roxicity were given lower de
minimis wvalues based upon greater hazard. EPA is carefully
considering comments raceiwved on this issue, including the
concern that emissions be measurable, as stated above.

@ In corder to address th:2 concern that small changes not
overwhelm the system, ZPA has provided numerous other
exclugionsg, such as those for raw materials switches
("operationsg the major source im depigned t¢ accommodate’)
end those for production rate increases and routine -
maintenance, repair, aad replacement.

Issue 25: A simple, streamlined offset procedure is reguired
under section 112(g) (1). Sources only nesd to submit
an *cffpet showing® - preapproval is not required.
Sources must be able to claim cffset credita for
raductions taken under other programs and SoOurces mugt
e able to take credit for shutdowns and curtailments.

Repponse:

8 Rather than regquire preconstruction review of offesets, as ig
required for case-by-case MACT determinations, the proposal
only requires pre-operation review of offsets. EPA did not
intend that this review be cnerous. Eowever in the final
rule, EPA intends to address the concerm that the offset
procedures be simpler and more straightforward.

e As stated above, EPA is considering adepting a broad
definition of rmajor source that provides maximum flexibility
for offsets. Should EPA do 8o, the definition would be
linked to an approach that allows only those offsets which
provide additional emission reductions.

Issve 26: Modified major sources must have three years after MACT
is determined to achieve compliance.

Regponse:

] The proposed rule grants the permitting agency/authority to
determine the time need to comply on a case-by-case basis.
The permitting authority has the discretion to allow up to 3
years for compliance. Common sense would suggest that there
=<2 mny MAOT emission limitation measures, such as source
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reduction projects, that may not require 2 years for
compliance.

@ The new source review program, for example, provides no such

lead time for compliance. MACT standards under eection
112(d) reguire differ:nt compliance periods, up to three
years maximum, on a ssurce category by source categoxy
basis. Therefore, EPA believes it is reasonable tO grant
the permitting autheority discretion to use common sense in
mzxing case-by-case compliance decisions -- just as they can
approve MACT determinaticons ¢on a case-by-case basis.

Issue 27: EPA bas no authority to veto section 112(g)
determinationa made by States that bave received

. section 112 delegation.

Regponse: , e

@ The supplemental title V proposal contains a list of more
environmentally significant permit revisions including
section 112 (g) determinations for which EPA will reguire an

oppertunity to review and object to the revigpion if
appropriate. This does not mean that EPA intends to veto
section 112(g) determinations; but rather is retaining the

right to do so.

@ It is to the source's advantage to provide an EPA vetc

opportunity upfront when making a section 112(g)
determination. This s because the title V operating pexmit

process provides for LPA veto opportunity when new
requirements are entered intc the permit. If that
opportunity hasg been provided, then the source can more
confidently incorporate 112{g) requirements into its permit.
EPA is also considering ways to reduce the administrative

burden assoriated with such permit changes.

Isgue 2B: Case-by-case MACYT determinations must be gtreamlined,
be based eon information reascnably available to
sources, and allow the ugse of MACT for similar sources.

Resgponge:

® ' EPA agrees that case-by-case MACT determinations should be
practical and based orn reasonably available information.
EpPA is considering corments on its case-by-case MACT
guidance and will address this issue in the final rule.
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Secrion 232(3)
Isapes 28 and 30:

Applicaticas for section 112(j§} limitations are due 12
monthy after the section 2112(4) deadline (i.e., 20
nocths safter the gection 112 (ej scheduled prompulgetion
date). Scurce cutegory applicability munst be defined
Lefore the pection 112(4) derdline go that gources have

notice that section 112(3) applies.

Repponepe:
® These issues are part of the congoing litigation on the

gection 112(j) rule. EPA does need to understand the issue

better and wil) addrers it in the context of the litigation. a
® in the final section 112(j) rule, EPA commnitted to sharing

information with sources as the section 112(j) deadline

approaches and Information about a source category has been
gathered, or EPA has rade a presumptive MACT determination.
EPA intends to work with stakeholdersg should sectien 112 (4)

ever become a2 reality for a source category.
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EPA'S RESPONSE TO ISSUES RAISED BY INDUSTRY ON
CLEAN AIR ATT IMPLEMENTATION REPORM

Enhanced Moniteoring

IsBue 1l;

&

EPA's propogsed "enhanted menitoring®™ ("EMv) regulaticna'have
a number of gerious flaws that have not been adequately
addressed by the Agenzy,

The proposed program focuses improperly on monitoring
to detect small changes in emissions, which may be the
result of the normal variability asscociated with the
underlying process, emission control technology, and
analytical methods, rather than on monitoriang to detect
large, and environmentally significant, excees
emisglcons incidents.

The proposed proyram, which regquires development of
complicated and controversial new monitering
requirements on & case-by-case bagis through the Title
V permitting process, would impose bhuge burdens on
industry and the state; would "gridlock® the permitting
process; and wouid ilnevitably lead to the impogition of
inconslegtent regiirements on similar sources.

The proposed proyram would impose enormous compliance
costs on industry, that easily could exceed £1
billicon/year, with little, if any, environmental
benefit.

Despite Agency claims to the countrary, the proposed
program would increase the stringency of many emissien
ptandards, contrary to law.

The proposed program would severely restrict emissiens
trading, averaging and netting, thereby compromising
use of market-baned incentives -- a critical tool for
implementation of the 1950 amendments.

Monitoring appronches that would patisfy the criteria
in the proposed rule are simply not availebla for some
source categoxien (e,qg., fugitive emission sources ana
batch processes). Por other source categories (e.g.,
those subject to mass limitg), companies would be
required to use undemcnstrated techniques.

EPA should seekx an exftension of the deadlins to engage in a
meaningful ptakeholder dialogue to develop a reasopable EM
program. In order to allew time for this dialogue to
unfold, the Agency must seek a 12 month extensicn of the
April 30, 1995 court-ordered deadline.
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ZPA should propose a ruasonable EM program with the
following elements: .

@

The Agency should develop an EX program that uses
legislative rulemnkings « not the Title V permit
program ~ &g the process for determining F¥ for any
emigsion standard that was criginally esteblished
through rulemaking.

At mogt, the Agency should use the current BM
rulemaking to articulate criteria for identifyinyg
emlission standards with ipsufficient monitoring, and
ceriteria for enbancing them to ths point of
gufficiency. The Agency could also use the curraant
rulemaking to estnblish a schedula with deadlinas for
completing a reviuw of exigting standards, ucder an
appropriate prioritization scheme.

The criteria articulated iz this zulemaking should:

e Establish az a goal pelection of monitoriag
techniques that will provide data sufficieant to
prevent and iletect large excess emigsion
incidents, which have significant environmental
impact, xather than monitoring techniquam to
detect small changes in emipsions.

4 Include adegquate pafeguards to address costs and
cost-effectiveness (1) by clearly providing for
selection of the leapt-cost method that satipfies
the criteria, and (2) by preoviding for rejection
©f any monitoring methods as EM that result ia
unreasonable coste.

? Reguire use o2nly eof demonstrated monitoring
techniques,
© Provide clear and unequivocal safeguardsg to assure

that changes in monitoring metheds will not change
the stringency of the standard. Thepe pafeguards
would inecluda regquiring consideration of the
following: {1) the need foxr appzopriate averaging
times to tak2 into account variability dm
emisggions; [2) tbhe need for a change in the
numerical expression of standards; and (3) the
need to epstabligh start-up/shutdown/malfunction

exernpticnsg,
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o Once the criteria and schedule are established, EPA
(for Federal stanc¢ards) and the states (for state
standards) would apply the criteria, and identify
insufficient menitoring eempliance methods. These
gtandards would be candidates for rulemaking
proceedings to enkance them.

Response:

® EPA agrees and has witldrawn froem the Office of Management
and Pudget its proposed rule for enhanced monitoring. It
has received a 60-day extension of the court-ordered
deadline and intends te¢ geek a further extension of at least
a year after it holds a meeting with interested
stakeholders. EPA planeg to iesue a Federal
notice that announces the process it intends to follow in &
reproposing and issuing the firal enhanced monitoring rule.
EPA has withdrawn the enhanced monitoring protocols from the
Technolcgy Transfer Network (TTN) computer bulletin board
and in the upcoming Federal Register notice will clarify
that those protocols are no longer applicable.

[ On May 31, 1955, EPA ie meeting with representatives of
industry, states and environmental groups to discuss further
cptions for develecping a new flexible approach for the

enhanced monitoring rule.

@ EPA hopes to develop an approach that will build on the
requirements of existing rules and ensure that the
environmental result expected from those rules are being

achieved.

»

@ One approach EPA is considering would focus on improving
current pollution control equipment operating and
maintenance monitoring requirements. An enhanced operating
and maintenance monitecring protocol would regquire that a
gource owner provide deccumentation that it has operated and
maintained a pollution control device or process operation
in accordance with established, reliable operating and .
maintenance practices and that any necessary corrective
actions have been implemented to ensure that emissions have
been reduced. At the May 31 stakeholders meeting, EPA
anticipates discussing this option as well as any other
opticns or igsues raisged by stakeholders.
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EPA'S RESPONSE T0O ISSUES RAISED BY INDDSTRY ON
CLEAN AIR ACT IMPLEMENTATION REFORM

Potential to Pmit

Issue 1: Federal Enforceahility: EPA ghould elimicate "Federal

enforceability” in determining a scurce's potential to
emit hecause:

-~ The reguirement bas no legal basis.

-- The requirement needlessly forces sources with real-
world maximum emissions potential belew the statutery
thresholds to corply with the burdensome requirements
designed for ®masor* sources or to attempt to reander
‘exigting controle and limitations “federally
enforceable® by entering a tedious and costly -- ané
oiten unaveilable ~- federal documentation procesa.
Mcreover, existing sources face lengthy and cogtly
delays when making even routine changes because of the
need to create or revise "federally enforceable®

restricticas.

-+ The requirement forces atates to expend significant
time and rescurces to develop and administer processes
for pen-major sources to render controles and
ilmitations "federally enforceadls.”

=~ The reguirement is unnecessary for effactive
enforcement. Stites and localities can enforce
restrictions imposed by their laws and permitas.
Moreover, i1f a puurce operates abova & statutory
thresheld without: complying with applicable "major®
source reQuirements, EPA and citizens have enforcement
toels nvallable.

Responrea:

)

EPA is currently in litigation oo the federal enforceabilicy
issue. In that litigation EPA hag taken the position that
it has legal authority to reguire federal enforceability.

Equally important, EPi believes that the provisicn for
federal enforceability makes gense. For Bources that have
the capability to emif: major amounts, and avoid federal
permits and federal enmission reduction reguirements by
restricting their operations, EPA believes it is reasonable
to ensure adherence to those restrictions by providing that
they be enforceable by the federal government and citizens.
The regquirement forxr federal enforceability increases the
credibility of the system by giving EPA the opportunity to
address patterns of noncempliance. It also provides
citizens an opportunivty to ensure that scurces in their
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Isgue 2:

TI'E 08:54 TAX 918 541 5488 US EPA/IPSG

communities are not inapprepriately aveiding regquirements
that, if complied with, would decrease exposures to
hazardous polliutants.

There aré many ways to ensure that the creation of federally
enforceable restrictions does not create a burden on
industry. In a Januayry 23, 1595 guidance memorandum, EPA
identified approaches such as general nules and general
permits that allow restrictions to be created for large
numbers of sources without having to resort to individual
permits. To ensure that states have sufficient time to
implement any needed &épproaches, EPA has provided a two-year
transition period. Urder this transition pelicy, sourcesm
emitting less than 50 percent of the major source threshold
would not be reguired to get permits but must only keep
records reflecting theilr actual emissions. Sources emitting
more than 50 percent of the major source threshold, and for
which there are state permits limiting their emissions to
Jess than major amounts, can submit a certification
accepting the state limits as federally enforceable.

The transitiorn pclicy announced by EPA on January 25 ig
not an adequate response to the public and private
burdens imposed ry the "federal enforceabliity®

reguiremsant.

Responss:

]

EPA believes that the transition policy eliminates any
short-term administrative burden that would be imposed by
the requirement. The policy does regquire sources emitting
less than the 50 percent threshold to keep appropriate
records of thelr operations sufficient to demonstrate that
the 50 percent level {s being adhered to. In most cases,
such records will be related to the amount of materials used
cr processed and should not require any new recordkeeping
activities. EPA does not intend to second-guess the actual
emissions findings of scurces and states. Sources that are
very «¢lose to the majer source threshold must merely certify
that they have a permit that effectively restricts emissions
and accept the limits in the permit as federally

enforceable.

EPA believesz that the varicus approaches to eliminpating the
burden over the longer term (limitations by rule, general
permits, clarificatiorns regarding realistic worst-case
activities) should be in place by the end of the transition
period. EPA is open to reviewing this assessment as the end
of this 2-year period approaches. EPA is alpo giving
serious consideration to permanently extending the exemption
for sources emitting less than the 50 percent cutoff.
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Ispue 3: EPA should develop general principles for realistic

determinations of "maximum design capacity® which
recogniza inherent physiecal, operational, ard ether
restrieticas.

Kepponser

L

EPA agrees that realiutic assumpticng of this nature need to
be made and has initinted an effort ro evalu:te several
categories of small sources (grain elevators, gas stations,
auromobile body shops, and emergency genezrators). EFPA plans
to follow up this effurt with more general guidance on
principles that can be used to evaluate additional
categories.

dgsue 4: ¥YPA abould a2llow pources to rely on objsctively

Teaponable estimntes of potential te exit, and issue
Presumptively acceptakle methods for astimating
potential emissions.

Responaet

@

EPA agrees that sources should use chjective and reasonable
methods, and that & general hierarxchy for these methods has
been established. Sourxce-specific testing is generally
Ereferred. Where no pource-specific information is
available or feasible to obtain, tests on similar facilities
or emigsion factorg can be uged.

isgue 5: EPA should adept an enforcement policy which doesg not

penalize & Bource when post hoe application of an
updated estimation method results in a determipation
that the source'y potentiel to emit, as calculated
today, would exceed an applicable threshold, where
reliance en the pricr estimation methed wag, at tha
time, ckhjectively xeasonable.

Hegponsgaes

(Refer to Iesue 2 in the Operating Permit Program section
for response to this issue,) .

46

EPACAQ 0820523

SCHEDULE KRM-D12

048

-

Y]



»

08714701 TUE 09:55 FAX 919 541 5489 'S EPA/IPSG

EPA'S RESPONSE T0O ISSUES RAISED BY INDUSTRY ON CLEAW
AIR ACT IMPLEMENTATION REFORM

Pugisive EFmiosicns

Issue 1: EPA must apply the 302(j) rulemaking regquirement across
the beard to all (leap Adr Act programs that apply to
major sources, including the gection 112, title V¥V, PSD,
and nonattainment NSR.

Regponses

9 EPA continues to conduct section 302(j) rulemakings where
reguired under the Act, but EPA believes section 112 does
not require such a rulemaking. & court decision on this
legal issue should be :essued shortly. EPA is interested in
hearing specific concerns about the technical feasibility of
measuring fugitive HAP emissions, and in providing guidance

in this area.

In a gection 302(7) rTulemaking, EPA must demcnetrate

Issue 2:
that the beneflts of regulating a source of fugitive
emissions would outweigh the copts of such regulation.
Repponse:
® EPA historically has considered economic feasibility in

rulemakings conducted under section 302(j).

Issue 3: EPA should iszsue guidance regarding the proper
treatment of co-located sources of fugltive emisgiong

that have ncot been listed pursvant to section 302(9).
EPA committed to iscue this guidance premptly in a
February 10, 19395 metion to the D.C, Circuilt.

Reegponse:

o EPA has committed to issue this guidance in May 1995,
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Attendees at Meeting with
Assistant Administrater Mary Nichols
April 12, 1995

Mary Nichels - OBR/IC
David Doniger - QAR/IC
Bill Tyndall -~ OAR/IC
Rob Brenner - QAR/IC
Nancy Sutley - ©A
Alan Eckert - OGC
Michael Winer - 0OGC
reg Foote - 0OGC
Lydia Wegman - QAQI'S
Jeff Clark - QAQPS
John Seitz - CAQPS
Fred Dimmick - OAQPS
Mike Trutna - QAQPS
Tim Smith - QAQPS
Kathie Steiln - QECHL
Winston Smith - Region IV
Julie Domike ~ QECAH
Jim Ketcham-Colwill.

Tndustry Repregentatives:

OE-JINO P WK M

iG.
11,
12.
13.
14,
15.
16.
17.
18.
19,
2D.
21.
22.
23.
24 .

Gena Ashe - ATAT
Reobert D. Begsette - Council of Tndustrial Boller Owners
Dorothy Bowers - Merck & Co.

Shannon Broome - GE

Bill Burkhart - The: Procter & Gamble Company

Kevin Butt - Toyota, Mgr of Envt’l Affairs

Georgia Callahan - Texaco Ilnc.

Nancy Cockson - Chemical Manufacturers Association
Ted Cromwell - Chemical Manufacturers Association
John Dege -~ E.I. duPont de Nemours & Co., Inc.
Edan Dionne - IBM

Sherry Edwards - SOCHMA

Michael Faulkner - Fluor Daniel

Joseph Flaherty - Kaiser Aluminum

David Friedland - Beveridge & Diamond

Barry Garelick - Sclar Turbines, Inc.

Denisge Gramnt - Cheriical Manufacturers Association
Julia A. Batcher - Latham & Watkins

Maureen Healey - The Society of the Plastics Industry, Inc
Patricia Hill - Georgia-Pacific Corporation
Jogeph €. Hovious - Union Carbide

Mike Innerxarity - Tenneco Gas

Bd Jaffee - Primary Glass Manufacturers Council
Douglag Kliever - (leary, Gotlieb
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25.
26,
27.
28.
29.
30.
31.
32,
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45,
46.
47.
48.
43.
50.
51.
52.
53.
E4.
55.
56.
57.
58.
59.

'S EPA/IPSG

Chuck Knauss - Swidler & Berlin

Karil Kochendorfer -~ American Textile Manufact. Institute
Theresa K. Larsen ~ National Association of Manufacturers

Bill Lewis - Morgan, Lewig & Bockiug

A. Walt Long - Owens-Illinois

Ken Markowitz - Kilpatrick & Cody

Jack McClure - Shell 0il Company

Michael McCord - Morgan, Lewls & Beckius

John Medley - Mobil 01l Corporation

Tim Mohin - Intel Covernment Affairs

Jeffry C. Muffat - 3M

Henry Nickel - Hunton & Williamsg

Frank Partee - Forid Motor Co., Dearborn, MI
Paul Patlis - Unitad Technologies Corporation
Bill Pedersen ~ Shaw, Pittman

Dick Penna - Van N@2sg Feldman

Richard C. Phelps -~ Eastman Chemical Company
Michael Pucci - ATiT

Patrick Rahrer - Hogan & Hartson

John E. Reesge - American Petroleum Institute
ILeglie Ritts -~ NEDA/CARP

Arline M. Seeger - Morgan, Lewis & Bockius
Eva Seydell - United Technologies Corporaticn
Quin Shea - National Mining Association
Ellen Siegler - American Petroleum Institute
Susan Smith - Owens-Illinois

Corey Snyder - The Procter & Gamble Company
Scott Styles - Air Products and Chemicals
Brian Taranto « Exion Chemical

Dina Vizzaccarro - AAMA, Washington Office
Rasma I. Zvaners - Chemical Manufacturers Association
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Atrendess at Meeting with
Assistant Administrator Mary Nichols
April 12, 1995

Ragquests for Conference Call Heckup:

Mitch Baer - API

Vicki Arroveo Cochlan - Kilpatrick & Cody

Eric Crcgten - Brown, McCarrosll & Oaks Hartline
Eugene Praschan - AAMMA (North Carclina)

Jackie Savage - Chryslexr Corporation

Larry Slimak - AAMA, Detrcit Cffice

T 0o L b))
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Bob Holden, Governor o Stephen M. Mahfood, Director

T OF NATURAL RESOURCES

www.dnr.state.mo.us

Mr. Tad Johnsen

Power Production Superintendent
Columbia Municipal Power Plant
P.0. Box 6015

Columbia, MO 65205

RE:  Applicability Determination Request - Project Number: 2003-11-040
Installation ID Number: 019-0002

Dear Mr. Johnsen:

Your request for a determination of permit need for the replacement of boiler tubes was reviewed by my
staff. According to Missouri State Rule 10 CSR 10-6.060, Construction Permits Required, no
construction permit is required from the Missouri Air Pollution Control Program.

The City of Columbia, Missouri proposes to replace the boiler tubes on the back wall and in the lower part
of the economizer of boiler no. 7. The boiler is coal-fired, capable of producing 240,000 pounds per hour
of steam, and connected to a 22-megawatt steam turbine-generator. This procedure is necessary
‘maintenance to the boiler to ensure the safety and operational effectiveness of the unit. The boiler
capacity, fuel-input rate, heat rate, and efficiency will remain unchanged. Replacement of the boiler tubes
is considered to be routine maintenance by the State of Missouri and is excluded from permitting per
Missouri State Rule 10 CSR 10-6.061(3)(B)1.D..

“The new tubes for this project are expected to cost $1.2 million dollars with an upper limit of $1.7 million
dollars. The $1.7 million dollars represents approximately seven percent of the DOE derived costs. The
actual expected expense ($1.2 million) compared to a more realistic boiler replacement cost of $50 million
is approximately 2 ¥ percent. Both the expected and conservative percentages are less than the 20 percent
average Environmental Protection Agency (EPA) uses for criteria definition of maintenance activities.

The installation has also requested concurrence with the EPA’s routine maintenance, ‘repair and
replacement (RMRR) guidance in regards to tube replacement. The State of Missouri has not adopted the
guidance in to the State Implementation Plan at this time. Therefore, concurrence is unnecessary.

You are still obligated to meet all applicable air pollution control rules, Department of Natural Resources’
rules, and any other applicable federal, state, or local agency regulations. Specifically, you should avoid
violating 10 CSR 10-3.090, Restriction of Emission of Odors, 10 CSR 10-6.170, Restriction of Particulate
Matter to the Ambient Air Beyond the Premises of Origin, 10 CSR 10-3.030, Open Burning Restriction,
and 10 CSR 10-6.220, Restriction of Emission of Visible Air Contaminants.

Insegrizy and excellence in everything we do

-
&)
Recydled Paper
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Mr Tad Johnsen
Page Two

A copy of this letter should be kept with the unit and be made available to Department of Natural
Resources’ personnel upon verbal request.

If you have any questions regarding this determination, please contact Lina Klein at the Air Pollution
Control Program, P.O. Box 176, Jefferson City, Missouri 65102 or you may phone (573) 751-4817.

Thank you for your time and cooperation.

Sincerely,

AJIR POLLUTION CONTROL PROGRAM
Kyra L. Moore

Interim New Source Review Unit Chief

KLM:IK |

c Northeast Regional Office
PAMS File2003-11-040 _

AM-00025850-MDNR
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Jeremiah W. (Jay) Nixon, Governor « Mark N. Templeton, Director

N'T OF NATURAL RESOURCES

www.dnr.mo.gov

JUL 17 2009

Ms. Dayla Bishop Schwartz
Deputy City Counselor

City of Independence

111 East Maple, P.O. Box 1019
Independence, MO 64051-0519

" RE:  New Source Review Applicability Determination —
Project Number: 2009-04-050
Installation ID: 047-0096

Dear Ms. Schwartz;

Your notification for replacement of a portion of the boiler tubes and all of the
superheater pendant tubes on Independence Power & Light’s (IPL’s) Missouri City
Unit 2 was reviewed by my staff. According to Missouri State Rule
10 CSR 10-6.060, Construction Permit Required, no construction permit is

" required from the Missouri Air Pollution Control Program.

In a letter dated April 9, 2009, IPL notified the Air Pollution Control Program that
they are intending to remove portions of the boiler tubes and all of the superheater
pendant tubes in the Missouri City Unit 2 (MC2). A boiler tube wall thickness survey
indicated that areas of both the front and rear boiler wall tubes and the superheater
pendants have reached minimum wall thickness and should be replaced. The
replacements in the existing boiler tubes and superheater pendant tubes will be
replaced with like-kind tubes and pendant assemblies as available. No modification to
the design or material will be implemented. However, corrective technology /
engineering and design or material changes will be incorporated as a result of market
availability. The boiler wall tubes that will be installed will be thicker based on
availability. No modification to the operating design, layout, performance or process
is planned. IPL forecasts that usage of MC2 will decrease in years beginning in 2009.
Thus, IPL is not projecting any increase in capability or operating hours due to the

project. IPL is performing preventative maintenance to ensure that operations during

. the MC2 operating season can be maintained. The following describes the details of
the project:

Recycied Paper
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Ms. Dayla Bishop Schwartz

Page Two

Table 1: Replacement Tube Project

Tube Location | Original Tube Replacement | Original Tube | Replacement | Original Tube | Replacement
0.D. Tube C.D. Wall Tube Wall Material Tube

Thickmess Thickness Material

Front Boiler 3.00" 3.00” 0.180MWT 0.203MWT SA210 A1 SA 210 A1

Wall

Rear Boiler 3.00” 3.00” 0.180MWT 0.203MWT SA 210 Al SA 210 Al

Wall

Primary 2.00” 2.00” 0.0165MWT | 0.016SMWT | SA213-T22 | SA213-T22

Superheater

Secondary 2.00” 2.00” 0.0165SMWT | 0.0165MWT | SA213-T22 | SA213-T22

Superheater SA 210 Al SA 210 Al

The Air Pollution Control Program concurs that the replacement of the boiler tubes

and superheater pendant tubes appear to be routine repair. However, since there is no
clear definition or policy on what should be consider routine maintenance and repair,
the Program is also relying on “projected actuals to actuals” information supplied by
IPL showing that this project is not a major modification.

IPL has performed an emission analysis based on the projected actuals to actuals test
as outlined in 40 CFR 52.21(a)(2)(iv)(c). The baseline actual emissions (BAE) were
calculated using coal heat input, coal burned, coal sulfur content and AP-42 emission
factors. Project actual emissions (PAE) associated with the project were calculated
based on forecasted energy production, annual fuel use and emission levels
accounting for the project annual utilization of MC2 through the next 5 year period.
IPL selected the highest BAE found for each pollutant in the 5 year period
immediately preceding construction of this project which is the same 24-month period
of July 2005 through June 2007 for each pollutant. (The project is anticipated to
begin in October of 2009.) As summarized in the table below, the calculated project
emissions change is a decrease for each New Source Review (NSR) pollutant. Thus,
there will not be a significant net emission increase as a result of the project.

Table 2: Future Actuals to Actuals Summary

NSR PAE (tpy)* | Selected Change PSD Major
Pollutant BAE (tpy) | (tpy) Significant | Modification?
Level (tpy) | (Yes/No)

NOx 420.3 514.9 -94.6 40.0 No

vVOoC 0.5 0.7 -0.2 40.0 No

PM;o 16.0 21.9 -5.9 15.0 No

PM 42.1 57.6 -15.5 25.0 No

SO, 2,032.3 0 2,209.7 -177.4 40.0 No

CQO 6.8 8.3 -1.5 100.0 No

*The PAE emissions are the highest projected for any one of the succeeding five years.

AM-00024473-MDNR
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Ms. Dayla Bishop Schwartz
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Since an emissions increase is not expected from the replacement of the boiler tubes
and all of the superheater pendant tubes at MC2, the project is not considered a major
modification and no permit is required. However, in order to demonstrate that the
actual-to-projected actual applicability tests will result in no net increase, IPL shall
maintain all records of the baseline and annual emissions information as outlined in
40 CFR 52.21. IPL shall maintain these records for 5 years after the modification
outlined in this project is completed.

Additionally, staff requested IPL to evaluate whether the planned replacement of the
boiler tubes constituted reconstruction of the boiler with regards to the New Source
Performance Standards (NSPS). The MC2 unit was put into service in 1954. Since
the boiler was constructed prior to September 18, 1978, it is not currently subject to
the NSPS, Subpart Da, Standards of Performance for Electric Utility Steam
Generating Units for Which Construction Is Commenced After September 18, 1 978.
For the unit to be considered reconstructed, the replacement of the components of the
existing facility must be to the extent that the fixed capital costs of the new
components will exceed 50 percent of the fixed capital cost that would have been
required to construct a comparable entirely new facility. According to additional
information submitted by IPL, the replacement cost of the boiler tube project is
estimated to be $3,553,000 and complete replacement of MC2 is estimated to be
$22, 273,143. The boiler tube replacement project makes up less than 20% of the
total replacement costs. Therefore, the boiler tube replacement does not constitute
reconstruction and the boiler remains not subject to the NSPS.

Lastly, in the course of the technical review, staff noticed discrepancies between
submitted data from the spreadsheets included in the letter dated April 9, 2009, and
the Emission Inventory Questionnaire (EIQ) submittals. The discrepancies are due to
differences in the amounts of coal burned in the MC2 unit as reported in the
spreadsheets and the EIQs. In addition, IPL did not report condensable emissions on
their 2008 EIQ. Since IPL is projecting a significant decrease in the future
operational hours of MC2, correction to the baseline actuals will only lead to a
different negative emission increase and inclusion of condensable PM;, emissions will
also result in a negative increase. Therefore, we are moving forward with our
determination that this project is not a major modification. However, IPL shall submit
information to the Emission Inventory Questionnaire unit reconciling differences in
the total coal burned in MC2 as well as submit the required condensable emission data
for the boilers for the 2008 EIQ.

You are still obligated to meet all applicable air pollution control rules, Department of
Natural Resources’ rules, or any other applicable federal, state, or local agency

AM-00024474-MDNR
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regulations. Specifically, you should avoid violating 10 CSR 10-6.170, Restriction of
Particulate Matter to the Ambient Air Beyond the Premises of Origin; 10 CSR 10-.
6.220, Restriction of Emission of Visible Air Contaminants; 10-6.045, Open Burning
Restriction; and 10 CSR 10-2.070, Restriction of Emission of Odors.

A copy of this letter should be kept with the unit and be made available to Department
of Natural Resources’ personnel upon verbal request.

If you have any questions regarding this determination, please do not hesitate to
contact Susan Heckenkamp at the Departments’ Air Pollution Control Program,

P.O. Box 176, Jefferson City, MO 65102, or by telephone at (573) 751-4817. Thank
you for your time and attention to this matter.

Sincerely,
AIR POLLUTION CONTROL PROGRAM

o 7S Do,

Kyra L. Moore
Permits Section Chief

KILM:shk
c: Ms. Wendy Vit, PE, Emissions Inventory Unit Chief

Kansas City Regional Office
PAMS File: 2009-04-050

AM-00024475-MDNR
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF MISSOURI

AMEREN MISSOURI,
Plaintiff,
vs.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Defendant.

NO. 4:11-CVv-2051 AGF

PRESENT: The Honorable Audrey G. Fleissig, Presiding

ATTORNEYS FOR PLAINTIFF: Neal H. Weinfield, James J. Virtel

ATTORNEYS FOR DEFENDANT: Andrew J. Lay, Andrew Hansen

Motion Hearing

July 26, 2010

TERI HANOLD HOPWOOD, RMR, CRR
Thomas F. Eagleton Courthouse
111 South Tenth Street

St. Louis,

Missouri 63102
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THE COURT: Good morning. We are here in the matter
of Ameren Missouri versus United States Environmental
Protection Agency, case number 4:11-CV-2051 AGF, and the
plaintiff is represented by Mr. Neal Weinfield?

MR. WEINFIELD: Yes, Your Honor.

THE COURT: Is it Weinfield?

MR. WEINFIELD: Weinfield, Your Honor.

THE COURT: Thank you, sir. And James Virtel?

MR. VIRTEL: Yes, Your Honor.

THE COURT: And the defendant is represented by
Andrew Lay, and do you have someone else with you?

MR. LAY: Yes, Your Honor, sitting with me at
counsel table in case I need help is Andrew Hansen from the
Department of Justice in Washington D.C.

THE COURT: Okay. All right. And this case as you
all know involves a request for documents under FOIA, and the
parties have filed cross motions for summary judgment, and have
fully briefed the matter. I have reviewed those briefs, I want
to let you know that before we get started, and now we are
here, I believe, at plaintiff's request for oral argument on
the cross motions for summary Jjudgment.

MR. WEINFIELD: Yes, Your Honor.

THE COURT: Now, before we get going on your
arguments, I would like each of the parties to take just a

couple of minutes and educate me on what is the purpose and
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effect of a Notice of Violation because I'm not sure that I
fully understand that, and I'm going to start with the EPA, and
then I'm going to hear from the plaintiff.

MR. LAY: Your Honor, thank you for the opportunity
to argue this morning. From the Government's perspective, the
purpose of what a Notice of Violation is has been already
resolved by Court cases. I'm looking at my notes for the

actual cite. The Union Electric case, 593 F2d 89, points out

that a Notice of Violation is not a final agency action. There

is another case cited in the EPA's briefs, the Royster-Clark

case, 391 F.Supp 2d 21, that discusses that no legal
consequences flow from the issuance of a Notice of Violation.

THE COURT: Now you've told me what it's not, and
I'd 1ike you to tell me what it is.

MR. LAY: A Notice of Violation, Your Honor, is
something that puts an emitter of potential pollution on notice
that they may have Clean Air Act liability. It is not a final
agency action that resolves for all time the agency's ultimate
finding that the Clean Air Act has been violated. Instead, it
is the beginning of the process. In plain language basically
it says, "Watch out, wake up, there may be problems with your
emissions."

THE COURT: From the EPA's perspective, the purpose
of the Notice of Violation is simply to put the prospective

defendant on notice?
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MR. LAY: Yes, enable the potential defendant to
take action.

THE COURT: Does the EPA then move forward with
enforcement proceedings on some of those Notices of Violation
and not others?

MR. LAY: That's exactly what happens.

THE COURT: When a Notice of Violation 1is filed, are
there further proceedings between the parties? In other words,
is there the ability of a regulated entity to dispute that,
come forward, deal with that in any administrative sense?

MR. LAY: Typically at the same time that a Notice
of Violation is issued, EPA also makes requests for documents
and information with no pending lawsuit to the potential
violator of the Clean Air Act, and there is generally a
dialogue going on over not just what would be produced but what
the significance of it is, and sometimes that dialogue leads to
no Clean Air Act suit, and sometimes it leads to a referral to
DOJ and a filing of a Clean Air Act suit.

You can see that process here because a number of
violations of were issued for a number of plants, but the Clean
Air Act case is a much narrower subset of those NOV's.

THE COURT: Right. If I understand Mr. Smith's
affidavit correctly, the prospect of further litigation as a
result of some of those NOV's was still there.

MR. LAY: True.
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THE COURT: Let me just hear from the plaintiff with
respect to that same issue. What is your understanding of the
purpose and effect of an NOV?

MR. WEINFIELD: Good morning, Your Honor. Neal
Weinfield for Ameren Missouri. Your Honor, our understanding
is different. What we heard today was different from what I've
heard from 25 years of practice. A Notice of Violation is a
numbered document that looks a lot like a complaint filed
before this Court. 1It's got findings of fact, it's got
conclusions of law, it's got allegations, and it also sets
forth potential penalties that can be secured.

Typically, in most cases, the Notice of Violation is the
end of the road for the parties. Sometimes cases are referred,
but usually negotiations revolve around the NOV and its
allegations.

That is what parties usually see. They are issued by
EPA in every branch, air, water, land. Penalties are often
issued under them.

THE COURT: Penalties issued under them because the
parties agreed to those penalties as a resolution of the Notice
of Violation, or because some form of administrative
proceedings permit the EPA unilaterally to levy penalties?

MR. WEINFIELD: That's a good question, Your Honor.
The Notice of Violation the way it's docketed does permit the

parties to take the matter through the administrative
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proceedings before the agency. Typically, the parties
negotiate a result, but not always. There is an EPA docket
where they list the various penalties that have been assessed
by the parties.

THE COURT: And did the parties go through
administrative proceedings in connection with this matter?

MR. WEINFIELD: The Notices of Violation were
issued, there were no hearing-like proceedings in this matter.

THE COURT: Because why?

MR. WEINFIELD: I guess the EPA was apparently
satisfied, maybe, with the Notices of Violation, and decided to
refer some up to the Judicial Circuit, perhaps because the EPA
hasn't decided how to proceed with the other allegations in the
NOV.

THE COURT: Could Ameren have requested
administrative hearing-like proceedings with respect to the
NOV's? Please understand, folks, I'm not suggesting that any
of what I'm asking you is necessarily pertinent. I just want
to understand the lay of the land a little bit better before we
launch into the issues that are specifically related to FOIA.

MR. WEINFIELD: Ameren did not request --

THE COURT: Could Ameren have requested that?

MR. WEINFIELD: I guess so. If the parties had
reached an impasse, typically it's the agency that refers

internally to itself, actually, to an ALJ to resolve the
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proceedings. I've never had a case where a client has said, "I
want to go the before the ALJ." The parties are very pleased
to get it resolved. I guess Ameren could have, if it felt it
was necessary, but if EPA hadn't pursued, I don't know why it
would.

THE COURT: So on a particular Notice of Violation,
we have several options. One is that the EPA is going to refer
that Notice of Violation to DOJ, or DOJ is going to want to
pursue it, and we will have litigation like is currently
pending before Judge Sippel.

MR. WEINFIELD: Correct.

THE COURT: Another option is that a Notice of
Violation will be issued, and either through negotiations or
through remediation that is taken by the regulated entity, that
there is nothing further that happens with respect to the
Notice of Violation.

MR. WEINFIELD: Another possibility.

THE COURT: And another possibility is that either
the agency itself or the regulated entity could want further
administrative proceedings with respect to the Notice of
Violation which could have the effect of narrowing, changing
whatever the findings are with respect to that Notice of
Violation.

MR. WEINFIELD: Correct, that's the third angle.

THE COURT: All right, am I missing an option?
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MR. WEINFIELD: Just resolution is part of any of
those.

THE COURT: A negotiated resolution through
mediation or through negotiation.

MR. WEINFIELD: Yes.

THE COURT: All right. Does the EPA have anything
further that it wants to add on just this one narrow issue?

MR. LAY: One minor point on the Notice of
Violation, if we choose the administrative option, only EPA can
request the administrative option. The potential power plant
emitter cannot trigger the administrative option.

THE COURT: And let me pull you back up here.
What's the purpose of going through the administrative action?

MR. LAY: You end up before an Administrative Law
Judge that creates a record, and my guess is, and let me make
sure, you could ultimately get judicial review on the
administrative record.

MR. HANSEN: No, I can correct that.

THE COURT: Could you obtain penalties then as a
result of that administrative action?

MR. HANSEN: Yes.

THE COURT: So with just the issuance of the
violation, there would not be penalties that would result from
the issuance of a Notice of Violation.

MR. LAY: You would have to go to the administrative
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law —--

THE COURT: If in fact EPA is going to seek
penalties, a different type of proceeding than currently exists
before an enforcement proceeding before Judge Sippel, you could
take it through the administrative process to attempt to have
penalties levied. Okay.

MR. LAY: Stated another way, you could get
penalties from either an administrative law judge or an Article
IITI judge handling a Clean Air Act case.

THE COURT: But it is your understanding that a
regulated entity like Ameren could not have elected to go
through the administrative process rather than either have the
NOV sit out there, or have an enforcement proceeding brought.

MR. LAY: That's right.

THE COURT: But the regulated entity and the EPA
would typically engage in discussions with respect to the NOV
to see if a negotiated resolution of that NOV could be
achieved, is that fair?

MR. LAY: Exactly.

THE COURT: If a negotiated resolution is not
achieved, then the NOV either sits out there, or some form of
enforcement proceeding or administrative proceeding would be
brought.

MR. LAY: Correct.

THE COURT: Okay. All right. Thanks. ©Now, I'm
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going to get to the issues that you all came here prepared to
argue, and I'm going to begin with the plaintiff. As I stated,
you all should assume I have read the briefs --

MR. WEINFIELD: All right.

THE COURT: -- because I have read the briefs.

MR. WEINFIELD: Good morning, Your Honor.

THE COURT: Good morning.

MR. WEINFIELD: Your Honor, what Ameren is trying to
obtain in this case is the information critical to defending
itself in those very -- those NOV's that you discussed just a
few moments ago. Ameren has brought a motion for summary
judgment under the Freedom of Information Act to provide the
Court with several alternatives and rulings to address the
request for information that has been sought. We offer the
Court the alternative of simply looking at the documents in
camera 1in their unredacted form in deciding whether the
information in those comports with the representations and
beliefs set forth in the motions; the Court can order EPA to
issue a Vaughn log which describes the information in more
detail, which will allow more briefing by the parties; and to
offer limited discovery to test the veracity of the statement
of the affidavits put forward by the Government.

The information that Ameren is seeking is plainly showed
on the exhibit that I've presented for Your Honor's review. It

is factual information. It i1s numeric information. It 1is
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compiled by the agency pursuant to statute. It has been placed

squarely at issue in the three NOV's that are covered before

this Court.

Ameren has made efforts and taken pains to reduce the

number of documents that are in dispute currently in this

litigation. Out of the hundreds of documents that were sought,

Ameren is seeking only 78, and those look like the example that

I've put up in front of you which is the redacted documents.

This is one page that

THE COURT:

you see.

All right.

MR. WEINFIELD: And this is the second page. This

is just one example o

page is completely --
THE COURT:

you are displaying.

Document 24-15.

f the 78 documents, and you can see this

For the record, tell us which exhibit

It's on the top of there. So it's

MR. WEINFIELD: That's correct, and the filing

number 1s listed on it as well.

THE COURT:

focusing on it, that'

And the second page, I'm sorry, I wasn't

s totally blank?

MR. WEINFIELD: That's the second page of this

particular document.

This case arises —-- this FOIA action deals with these

NOV's, and it arises out of the Clean Air Act's new source

review requirements.

The Clean Air Act's new source review
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requirements provide -- they are very complex regulations, Your
Honor, but provide in essence that if a company installs a
piece of equipment or modifies a piece of equipment, and the
resultant emissions exceed certain statutory thresholds,
usually set forth in tons, if you exceed 40 new tons of a
particular chemical, or 100 tons, that the company would be
compelled to either obtain or modify a permit, or perhaps even
install very expensive pollution control equipment.

The question is whether the project constitutes a major
modification. Those are the buzz terms. There are two
components to this analysis. The first component is whether
the plant, the piece of equipment caused actual emissions to
exceed a particular threshold, and that can occur -- there are
a number of issues and sub-issues that play into that, but
that's, I'd say, half the equation, did the replacement of
Equipment A yield certain emissions, do certain emissions
increase. As you can imagine, there is a lot of back and forth
on causality, whether the equipment caused the emission or some
other piece of equipment caused it.

The agency has -- do you want me to stop there?

THE COURT: No.

MR. WEINFIELD: The agency has in this exhibit
disclosed the actual emissions increases. That's the first
piece of the puzzle. The second piece of the puzzle regards

something called projected emissions.
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THE COURT: Now I do want to interrupt you. Do you
have any reason to believe based upon the documentation that
you received that you -- that there are -- there is data
reflecting actual admissions that was not disclosed to you?

MR. WEINFIELD: No, Your Honor.

THE COURT: Okay.

MR. WEINFIELD: In fact, the information that EPA
sent to us is exactly the same information that Ameren sent to
the EPA, they just kicked it back.

THE COURT: It may be in different chart form.

MR. WEINFIELD: Yes, Your Honor. The second piece
of the puzzle is whether Ameren should have considered whether
its piece of equipment would have caused emissions. These are
called projected emissions.

Ameren did not submit to the agency projected emissions
calculations. The agency developed these projected emissions
calculations, and that is what they are refusing to provide to
us. You can see on the table, it says, "Projected Actual
Emissions," and then the table for Projected Actual Emissions
looks pretty similar to the table above it, as best we can
tell. It looks tabular in nature. There does not appear to be
any attorney's notes or attorney's instructions. It looks to
be factual. We can't tell because it's been redacted, but we
believe it to be factual based on its appearance and based on

the fact that projected actual emissions increases are
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inherently factual in nature.

As you know, there are three Notices of Violation. They
cover 78 projects and four plants. These Notices of
Violation --

THE COURT: By projects, you mean some sort of
modification or new equipment or something?

MR. WEINFIELD: I would rather say something in open
court, but yes, something, a type of equipment.

THE COURT: Some form of modification or change or
something.

MR. WEINFIELD: Yes, equipment installation or
change. The Notices of Violation contained very little if any
facts, although they should have, and very little detail. They
didn't specify the amount of emissions. The only way for
Ameren to really defend ourselves on these Notices of Violation
is to obtain the information that is requested here.

FOIA is an excellent vehicle to obtain this information.
We are not before a Court right now on most of these Notices of
Violation. It is routine. EPA issues Notices of Violation all
the time. The only way to get this information is through the
Freedom of Information Act. In fact, EPA's own regulations, 40
CFR Section 2, EPA provides for the Freedom of Information Act
as the vehicle to obtain this information.

THE COURT: In this case, did Ameren and the EPA

engage in this attempt to resolve the Notices of Violation?
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Were there discussions and negotiations?

MR. WEINFIELD: Yes, Your Honor. There were
discussions and negotiations. They have not been resolved.

THE COURT: Are those negotiations still ongoing, or
did they come to an end?

MR. WEINFIELD: They have not come to an end. The
NOV's sit out there waiting someday to come back to life, or
who knows, or be referred up. We just don't know. They do
hang there and sitting on company disclosures.

THE COURT: All right.

MR. WEINFIELD: Under the Freedom of Information
Act, Your Honor, the presumption is in favor of disclosure.
The agency bears the burden of having to establish that the
requested information falls within certain narrowly prescribed
exceptions. We take these one at a time.

The first exception that EPA has raised is something
called the law enforcement privilege. In essence, the law
enforcement privilege provides that an agency, typically
somebody like the FBI, or the SEC in a very vigorous
enforcement matter involving current witnesses and real time,
need not produce information that could lead to intimidation of
witnesses, falsification or destruction of evidence, or the
creation of false alibis.

THE COURT: But it hasn't been limited to those

three categories, has it, in the case law?
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MR. WEINFIELD: Well, Your Honor, there are
exceptions to that, to those very sorts of reprehensible

activities, but the case of Goodrich wversus EPA is instructive

on this. In Goodrich wversus EPA, a 2009 District of Columbia

case, the Court stated, "Here there is no evidence for
plaintiffs to destroy, nor are there witnesses for them to
intimidate. The contamination at the site took place decades
ago. Releases of the model would not threaten the integrity of
EPA's enforcement actions by enabling the plaintiff to engage
in any inappropriate means to undermine it."

While it is somewhat, under certain circumstances it 1is
a little broader, in certain unrelated issues here, there is no
possibility that evidence could be changed or witnesses
intimidated. EPA has the evidence. 1It's already presented to
them by Ameren pursuant to a request for information. EPA has
the lists of the witnesses. There is nobody that's going to be
changing their testimony here. This is all past information,
what's done is done.

THE COURT: All right.

MR. WEINFIELD: Okay. The next exception is the
attorney work product privilege, or -- and it's bundled with
the attorney/client communication privilege.

THE COURT: I mean, and before you move on to there,
I mean, do you agree with me that typically Vaughn indices are

not required with respect to the law enforcement exception?
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MR. WEINFIELD: No, I'm sorry, Your Honor. The
Vaughn indices are typically required whenever EPA declines to
withhold documents.

THE COURT: So you don't think there is any
distinction in the requirement of a Vaughn in the law
enforcement versus the attorney/client work product.

MR. WEINFIELD: Not that I've seen, Your Honor. We
get Vaughn indices that will list the exceptions it's being
held under, that's certainly one column, usually it's a table,
lists documents, Bates numbers, identity of the document, the
reason —-- some brief description of the contents, the reason
it's being withheld, and the author.

THE COURT: All right.

MR. WEINFIELD: 1It's more detailed than a privilege
log in court.

THE COURT: You were going to move on to the
attorney/client work product.

MR. WEINFIELD: Right. The attorney/client work
product doctrine and the attorney/client communication
privilege, which are set forth in Exemption 5 of FOIA here does
not appear to be applicable, and I'll go through it. Basically
we're not seeking a lawyer's mental impressions. These numbers
that you see, these calculations, there is no evidence that a
lawyer did these. We're not seeking the memorandum of counsel.

These calculations and the numbers are mandated by regulation.
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This seems to be the work, the best we can tell, put together
by scientists.

THE COURT: Are you saying that none of these
documents involve memoranda of counsel?

MR. WEINFIELD: That's correct, not what we're
seeking here, not the 78.

THE COURT: Let me just make sure that I understand
what is at issue here. The 78 documents at issue here are all
documents that contain or discuss the projections, whatever
formula, they either show the application of the formulas and
methodology used to set forth EPA's assessment of the second
prong that we've talked about here, namely should the entity
have considered whether it would cause an increase in
emissions.

MR. WEINFIELD: I would agree with that, Your Honor.
The only thing I would add is we're just seeking the tables.

THE COURT: 1Is that everybody's understanding of the
documents at issue here?

MR. LAY: I think counsel is correct that there were
78 documents withheld that are very similar to Exhibit 15. I
wasn't clear until the hearing that that's all that they are
seeking. For example, there is 136 documents that were
withheld that are correspondence, text documents.

THE COURT: I did not understand that from the

briefing, either, which is why it's very helpful for us to
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narrow what is being sought here, if in fact that is the case.

MR. LAY: I don't want to interrupt his argument,
but the cite in the record would be paragraphs 29 and 33 of
Mark Smith's declaration, which is Exhibit H to Docket 34, and
that explains 275 total documents, 78 are the charts, another
100 and --

THE COURT: And I understood that there were these
various categories. I did not understand in my reviews of the
briefs, and I'm sorry if I missed it, that the only real
question at issue here is those 78 documents.

MR. WEINFIELD: To clarify for the Court, yes.

THE COURT: Good, yes.

MR. WEINFIELD: 1It's been an evolving process with
both entities to narrow what's being sought before this Court
today. We believe that the information in this table deals
with such technical numeric information as BTUs per megawatt
hour, the amount of coal needed to make a megawatt of
electricity at the various plants, the annual hours of
operation, the annual hours of availability of the equipment,
and the megawatt capacity, and there are more. We believe the
equation which is mandated by regulation and statute, should be
something similar to E=mc squared.

THE COURT: Why do you say the equation is mandated
by regulation and statute?

MR. WEINFIELD: The regulation sets forth the
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various criteria that need to be considered.

THE COURT: So when you were listing things like the
annual hours of operation, megawatt capacity, you're saying the
regulations require consideration of those factors?

MR. WEINFIELD: The regulations use words that
require -- they may not specify those particular factors, but
those are the factors that are considered by the agency, so
they don't get quite that specific. They look into what should
have been projected by the agency, or by the party, actually,
in putting together their equipment installations.

THE COURT: All right.

MR. WEINFIELD: EPA states that it did a fact
specific analysis applying numerous factors and variables. We
are looking for the facts and the variables. A variable is
nothing more than a fact, it's nothing more than a number in an
algebraic equation, and that's what we're looking for.

There is no special sauce that we can see that the
agency could have applied here or should have applied here and
they didn't. If they did, I think we would be curious to know
it. It seems to us that this is a purely objective analysis
that the agency has done. If they are going to claim it's a
subjective analysis, I think we would like to hear it, but from
what we can tell, it's just an objective recording of numbers.
Presumably, these numbers serve as the factual basis for the

Notice of Violation. That's what they said, that's what we
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requested. We requested all documents and information that
discuss or memorialize the emission calculations performed or
used in connection with USEPA's finding that physical changes
identified in the NOV's constituted major modifications. As
far as we can tell, these should be final.

Even i1if they are not final, Your Honor, FOIA does not by
its terms limit the requesting party to just final documents.
FOIA productions are often tens of thousands or hundreds of
thousands of pages long. We had a case recently where the
agency produced over a million pages pursuant to a Freedom of
Information Act request. It is designed to get at the
information behind the final decision so that the parties can
-— or final document or records so the party can discuss it and
learn what the Court -- what the Government has secured against
it.

The information is easily segregable. That's another
key criteria. We're not talking about a couple words in a
memorandum, we're talking about easily segregated tables.

Now EPA has raised a number of defenses. One of them is
that disclosing this information will impact its national NSR
compliance strategy, and I want to read the sentence because I
think it's rather stark. "Moreover on a national scale,
revealing the information through this FOIA request will also
enable other similarly-regulated entities to gain insight into

the agency's nationwide NRS compliance investigation, methods,
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and strategy."

Your Honor, first of all, we're looking at just our
information, but second of all, there is no case law to support
this argument. Almost any document in any case would allow
somebody somewhere to figure out where the agency is going.
Perhaps disturbing, Your Honor, is EPA seems to have lost sight
of its mission.

This is a rather remarkable position. What the agency
is saying is we don't want to tell you how to comply with the
law. Instead, we want you, the regulated community, to go out,
do your thing, do whatever you think is right, and then play
gotcha. They would rather not tell the regulated community how
to comply, but instead just keep this hidden, secret approach,
and then attack the regulated community after the fact.

Even i1f this information flunks the past test of not
being numeric or factual in nature, the information still must
be disclosed because EPA put the information at issue in the
Notices of Violation. They have clearly alleged that Ameren's
projected emissions violated the Clean Air Act's new source
review provision when it issued the Notices of Violation.

These are just EPA's historic working papers which are clearly
produceable under FOIA. The numeric information pertains
exactly to projected information put forward in the NOV's. It
doesn't matter whether the information is final or not.

Your Honor, in many ways, I think of this information,
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if Your Honor will permit, is similar to any -- similar to a
criminal case or any other enforcement case, but I use the
criminal type case situation, not that there is an allegation
of criminal wrong doing, certainly there is not, because it
provides a very simple analogy.

In a criminal case, the EPA puts forward an indictment,
the EPA -- the Government puts forward an indictment.
Preceding that indictment are various documents, the police
report, the investigator's documents. All of that information
is put forth pursuant to Brady. This information in a way is
exactly what FOIA was designed to accomplish. If FOIA -- if
the Government had no such obligation, FOIA wouldn't have
existed. It was put in place back in the early '70s in
response to Watergate. It is designed to create openness in
Government.

EPA, on President Obama's first day in office, the first
document he signed said there would be a new era of openness
between the United States Government and its people. That is
what FOIA is there to do, is to provide us with those documents
that EPA considered in taking whatever action it wanted to, or
indeed taking no action.

THE COURT: I'm a little bit confused by that
analogy.
MR. WEINFIELD: Okay.

THE COURT: Because when we have a criminal
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proceeding, there is a constitutional obligation to make Brady
and Giglio disclosures. Right? Not necessarily at the start
of the proceedings, but certainly you're going to have to
disclose your Brady early on, and you're going to have to
disclose your Giglio materials at least the Friday or after
direct examination of the witness, all right? That's a
constitutional requirement. Then we have civil litigation on
the other side that permits the discovery of matters that are
relevant and not privileged. But the FOIA, as I understand it,
has a different standard than that, such that FOIA is not
litigation specific, and would require the disclosure of
documents that would routinely be disclosed in litigation
without any showing of special need, and I know the wording may
be a little bit different, but that is not Brady.

MR. WEINFIELD: No, it isn't, Your Honor. I was
using Brady as a basic analogy that even as -- first of all,
we've got a couple things going.

THE COURT: You've got some litigation going, and
you may well be able to convince the Judge in that litigation
that certain privileges have been waived, you may be able to
convince the Judge in that litigation that you have a need for
certain work product documents that require disclosure, or some
of those work product documents may at appropriate times during
the course of that civil litigation be disclosed because a

witness will get on the stand or appear in a deposition and use
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them, right?

MR. WEINFIELD: Yes, Your Honor.

THE COURT: But you're not normally entitled to the
disclosure of those work product documents in that civil
litigation until the civil litigation says you're entitled to
them, right?

MR. WEINFIELD: That's correct, Your Honor, for the
case before Judge Sippel.

THE COURT: And I don't understand that FOIA is at
all like Brady, and that the fact that you have ongoing
litigation with the EPA does not give you any different rights
with respect to these documents than any other member of the
public would have, unless I am misunderstanding FOIA.

MR. WEINFIELD: ©No, you are correct. FOIA is an
interesting vehicle. Every statute springs from the
constitution, and FOIA is no different than that. FOIA is a
doctrine that is used against the United States, not a document
that's used in typical litigation.

I was just trying -- what I was focusing on with that
analogy is EPA has claimed here -- maybe we don't have final
documents, and we're not entitled to their papers that were
analyzed or their facts that were developed or scrutinized in
coming up with some sort of final approach. All I'm saying is
that like any case, the civil cases, the criminal case, it's a

fundamental premise that parties are entitled to documents
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supporting or being considered by the agency in issuing a
Notice of Violation, a civil complaint, a criminal indictment,
or anything like that. The analogy to Brady was misplaced.
No, I wouldn't say it was misplaced. It was done by analogy
only to show that across all types of litigation, FOIA, Brady,
and NOV's, judicial litigation, parties are entitled to the
information that supports those provisions.

THE COURT: Well, where does it say that a party is
entitled to disclosure of the thought process that went into
issuing an NOV?

MR. WEINFIELD: The way the statute is worded, Your
Honor, is it says the party is entitled to request information
subject to various disclosures. It's a very broadly-worded
provision. Now there are the exceptions that are set forth
there. It does not say NOV. A party can obtain documents
regarding themselves in any matter. It can obtain documents
regarding almost anything, the location of a theme park, it
could go on. I think it's an infinite provision. It does not
specify NOV. I believe the provisions would have to be so
numerous that I guess it would take pages and pages.

THE COURT: All right.

MR. WEINFIELD: 1It's a very broad provision with
limited exceptions that the Government has to intend to follow.

THE COURT: You're talking about FOIA now as opposed

to some EPA regulation.
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MR. WEINFIELD: I'm talking about FOIA which is
incorporated not just by reference but spelled out in the EPA
regulations as well. It has its statutory site that sets
alone, and has its regulatory provision within EPA's
regulations, 5 USC Section 552, and 40 CFR Section 2.

THE COURT: All right.

MR. WEINFIELD: That is it. We request the right to
respond or rebut what EPA presents.

THE COURT: 1I'll give you that, but I have some more
questions for you first.

MR. WEINFIELD: Proceed, ma'am.

THE COURT: So I noticed that the parties had
entered into a stipulated protective order in Judge Sippel's
case. Tell me how if at all you believe the discovery in Judge
Sippel's case affects the outcome here.

MR. WEINFIELD: Judge, as in Judge Sippel's case,
Judge Sippel is handling his own docket his own way. EPA has
logged the same documents before Judge Sippel, at least the
ones related to the matter -- just limited to the ones I should
say to the matter before Judge Sippel. We are requesting a
broader range of documents here.

THE COURT: Because we're dealing with more plants?

MR. WEINFIELD: More plants, yes, Your Honor.

THE COURT: But we're requesting the same nature of

documents, requesting the same nature of documents as with
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respect to this plant and projects, the Rush plant, am I
recalling it correctly?

MR. WEINFIELD: Rush is before Judge Sippel. These
are other plants.

THE COURT: So you are requesting the same category
of documents with respect to the other plants and projects, and
a portion of those are before Judge Sippel.

MR. WEINFIELD: About eight of the projects are
before Judge Sippel, and the answer to your question is we
believe so.

THE COURT: And is Judge Sippel right now
determining whether those documents should be released?

MR. WEINFIELD: My understanding is the negotiation
over those documents has not proceeded that far. We are ahead
of him in our resolution here.

THE COURT: But the parties did enter into a
protective order that did reference these FOIA docs, right? I
wasn't sure I totally understood what it was saying about them,
but it says, "Ameren Missouri administrative confidential
information in paragraph 2.4," and says here, "shall mean all
items or information provided by Ameren or its affiliates to
the EPA in connection with information requests issued by the
EPA under the section of the Clean Air Act, and for which
Ameren Missouri has asserted and not withdrawn its request that

such documents be protected from disclosure under the Freedom
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of Information Act." Now is that simply to define documents
that you gave to Ameren -- that you gave to the EPA, excuse me,
that you have requested that the EPA not disclose under FOIA?

MR. WEINFIELD: I'm trying to understand. Does it
deal with the same documents? Yes, for just the Rush Island
plant.

THE COURT: 1In defining confidential documents
there, that was solely to reference confidential documents that
your client gave to the EPA, and you requested that no
disclosure be made of them under FOIA, is that fair?

MR. WEINFIELD: That is correct.

THE COURT: I wanted to make sure I understood.

MR. WEINFIELD: That's a different provision.

THE COURT: I wanted to make sure I understood that
properly. Some subset of these very documents the parties
believe is at issue for disclosure in Judge Sippel's case.

Have the parties engaged in discovery?

MR. WEINFIELD: They have engaged in discovery.

THE COURT: I take it that these documents have been
withheld under some claim of privilege.

MR. WEINFIELD: Yes, Your Honor, it's been logged as
such.

THE COURT: All right. Has a privilege log been
created with respect to those documents?

MR. WEINFIELD: With respect to the Judge Sippel
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documents. Just to clarify, Your Honor, I think the provision
you read out of the protective order, that dealt with a
different issue.

THE COURT: I thought that, but I thought I better
make sure before I went on.

MR. WEINFIELD: That was the quizzical look on my
face.

THE COURT: You all have the protective order, you
both have the ability to designate documents as technical, as
confidential, or super secret confidential, and a subset of the
documents at issue here have been requested in that civil
litigation, a privilege log has been created with respect to
them, and currently the EPA is withholding production of those
documents, and no Motion to Compel is yet before Judge Sippel.
Is that fair, or there has been a Motion to Compel?

MR. WEINFIELD: I cannot say with certainty, Your
Honor.

THE COURT: Okay. All right. Do you believe there
is a difference in the analysis of attorney/client and work
product privilege in that litigation versus this FOIA request?

MR. WEINFIELD: The standards are somewhat
different, Your Honor. I did look into that.

THE COURT: How?

MR. WEINFIELD: Certainly not to put at issue the

standard, but one of the standards regarding the attorney work
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product doctrine. Actually, I take it back. It does deal in
part with whether information is put at issue in the attorney
work product doctrine, that's the primary focus, and I have a
recent decision that came out, and we just saw it, and it deals
with discovery in civil litigation, which we thought might be
analogous here, and will be raised before Judge Sippel. It's
the United States District Court for the Southern District of
New York, and if I can read the quote, this is a Clean Air Act
case. Actually, I'm sorry, an MTEB case, a water pollution
case. It states, "Moreover," and let me read the citation into
the record. It's state of New Jersey versus -- wait a minute.
It's In Re: Methyltertiary butylether,
M-E-T-H-Y-L-T-E-R-T-I-A-R-Y space B-U-T-Y-L-E-T-H-E-R products
liability litigation, and it's got a file number of 1:00-1898
MDL 1358. M 28 -- strike that. M 21-88. The decision came
down June 15th, 2012.

THE COURT: This is unpublished?

MR. WEINFIELD: It is unpublished as of the date of
this document.

THE COURT: Do you have copies for the defendant and
for the Court?

MR. WEINFIELD: I will obtain copies. I can give
you mine. It's got a markup on it. The reason it's relevant
is it was sought to be included in a civil proceeding regarding

the state of New Jersey versus RRI Energy Mid Atlantic, which
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is in the Eastern District of Pennsylvania, which is an air
case, an NSR case, and in it the Court said, "When a party puts
its confidential," and this is the state of New Jersey, "puts
its confidential communications directly at issue in
litigation, any privilege qualified or not may be waived. This
at-issue doctrine serves to avoid the inherent inequity in
permitting litigants to use the privilege as a sword rather
than as a shield, which is the result whenever litigants are
permitted to divulge whatever information is favorable to their
position, and assert the privilege to preclude disclosure of
detrimental facts."

I believe, Your Honor, that that statement which is out
of civil discovery and is the same sort of issue of whether
information is put at issue would apply here for the Government
to —-

THE COURT: Do you have case law suggesting that
that same at-issue principle applies in the FOIA context?

MR. WEINFIELD: Yes.

THE COURT: Have you cited that in your brief?

MR. WEINFIELD: Yes, absolutely. So, this is the
case where the agency is disclosing one piece of information,
but not including the back of the coin, which lists the rest of
the story that sits behind their NOV's.

THE COURT: All right. Let me ask you one last

question. Assuming that we were engaged in litigation and
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let's just pick something simple, let's have a traffic accident
on a highway, and the question is whether or not the defendant
was negligently operating that vehicle.

MR. WEINFIELD: Yes, ma'am.

THE COURT: And the parties, lawyers, and experts go
out to the scene and they take all of the information that was
provided in the police report, and from other people, and they
take all those bits of information, all right, and those are
facts, we can all agree that those are facts, you know, how
long the tire tread tracks were on the highway that appeared to
come from the vehicle, the defendant's wvehicle, and which
direction the cars were facing after the accident, and how far
they were, and people go out to the scene, and the experts go
out to the scene, and they take all those bits of information,
and the expert for the plaintiff makes calculations, their own
calculations based upon all those bits of information, comes to
the conclusion and offers the opinion that the car was moving
too quickly, all right? Driving faster than the speed limit,
and maybe making some determination that it wasn't in its lane
based upon where the cars ended up and how fast they collided,
and what the laws of physics would have to do with all of that,
and if I understood physics, I wouldn't be a lawyer, so they
make all of those determinations.

Now, are those calculations, the calculations that go

into the determination that the -- on the defendant's part
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because the defendant goes and does the same thing, of course,
and the defendant's expert is going to testify that the car was
not in its lane and was exceeding the speed limit, based upon

that expert's formulas that it has applied to all of these

facts --
MR. WEINFIELD: I can respond.
THE COURT: -- now is that attorney work product?
MR. WEINFIELD: First, there are three responses.
First of all, there is a separate -- Rules of Civil Procedure

were recently amended to address the fact of calculations put
forth by experts, but I don't believe that's where Your Honor
was going.

We've got two -- I would like to address two things.
First of all, we're seeking the tire track length and the
direction of the tire track. Second of all --

THE COURT: I'm having trouble with that because it
seemed to me from the exhibit that we have here that you have
the tire track lane, and the tire tracks, and the -- what you
don't have is the particular mix and analysis of that data
that's been done by the EPA that causes the EPA to feel that
it's justified in making the assertion that Ameren should have
considered whether it would have caused an increase in
emissions.

MR. WEINFIELD: Your Honor, we don't necessarily

know what facts EPA has considered.
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THE COURT: I understand that.

MR. WEINFIELD: We don't know what's in the police
report. The calculations are prescribed by regulations.
That's the most important part of your answer. This isn't an
expert's subjective machinations and manipulation or
evaluation, whatever, of the tire track length.

THE COURT: When you say the calculations are
prescribed by statute, tell me what you mean. Tell me what
statute you're talking about. I will need to look at it.

MR. WEINFIELD: The regulations, I should say. 40
CFR part 60 point --

THE COURT: 1Is that in your brief?

MR. WEINFIELD: It is.

THE COURT: We'll search it and find it.

MR. WEINFIELD: 40 CFR Section 52.21(a) (2) (iii) and
related regulations, and what that provision provides is a
number of criteria for the regulated entity, or in this case,
EPA as well, to consider in determining whether projected
emissions will exceed various limitations. We would just like

to know the factors that went into that evaluation.

THE COURT: Does it tell the EPA how to weight those

criteria or how to apply them?
MR. WEINFIELD: It does not. It tells them how to
-—- what needs to be evaluated to make its decision, but in --

let me rephrase that. It tells them what the end result needs
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to be to make its determination as to whether Ameren violated
the new source review provisions.

THE COURT: The end result?

MR. WEINFIELD: Was Ameren -- should Ameren have
known that its emissions would have exceeded let's say 40 tons
per day extra as a result of replacing this piece of equipment.

THE COURT: And do you believe that that is an
objective or a subjective determination or some combination of
the two?

MR. WEINFIELD: It should be objective, Your Honor.

THE COURT: All right.

MR. WEINFIELD: That is all, Your Honor.

THE COURT: Thank you.

MR. LAY: Judge, subject to your thoughts, I would
like to start just by asking the basic question in any Freedom
of Information Act case, which is what does the requester want?
What is the agency withholding? This was the issue the Court
was Jjust grappling with. I think the Court's task here is
complicated because Ameren's motion takes two logically
inconsistent positions about what they are requesting.

The first part of the motion, the first part of the
argument today portrays what is withheld as purely numerical
information, it's just numbers, it's just the mechanical
objective application of the regulation, kind of like a recipe,

to set factors that produces an easy hard number. This purely
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numerical approach is designed to make sure that this material
could never be privileged. If it's just math, if it's just
numbers, that's not legal advice, that's not anything performed
under the supervision of a lawyer.

At the same time, Ameren's motion calls the same
information evidence of a hidden secret agenda by the agency.
Throughout the motion of Ameren, you can see that they begin to
describe it as numerical, just numbers, they later characterize
it, even in their own motion, as projections, calculations, the
term EPA would prefer would be analyses, but clearly when you
get to the end of the motion, when you get to the end of the
argument today, the regulation by itself, 40 CFR 52.21, doesn't
provide explicit guidance on how to evaluate the various
criteria to plug into the analysis of whether or not somebody
has violated the Clean Air Act.

The analysis has to include some degree of subjective
analysis, some degree of judgment, and in the end, even
Ameren's motion, I think, establishes the same fact that EPA is
making on the record here with Mark Smith's declaration that
there is more going on here than just pure math.

If you look at this document, which is Exhibit 15, all
base line numbers are there. To the extent this is just math,
to the extent it's just simple application of the regulation,
you know, Jjust like a subtraction problem that always yields

the same answer, they have all the inputs. They provided the
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inputs. It came from their underlying data. If you had to
know the cost of the economizer replacement for the pre-H2M
five years database like, it's all there for each year. I
think getting their arms around what is being requested here is
key to resolving the motion.

The Court has read the briefs so I won't make a lengthy
and detailed discussion, but I will highlight a procedural
issue. 1In any case, 1in this case, any civil case, the classic
rules of summary Jjudgment apply, including Celotex, and one of
the unusual parts about this case is under Exemption 5,
obviously the agency has to establish that this material is
privileged, that it's prepared by lawyers, that it's kept in a
manner that suggests it's privileged. If you look at
Exhibit 15, which is Ameren's exhibit, you can see the
documents that are the subject of the FOIA request are
explicitly labeled by EPA, "attorney/client work privilege,
enforcement sensitive."

In the record, the only admissible evidence, the only
record evidence that establishes what these documents are is
the declaration of Mark Smith which is Exhibit H to Docket 34,
paragraphs 32, 33, and 35 to 52. There is no contrasting
declaration. There is only assertions of counsel on the Ameren
side of the pleadings before the Court. Under Celotex, this is
a problem. You can't rest on your pleadings and just stick to

attorney assertions to meet your burden.
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THE COURT: But the fit there is a little bit funny
in a FOIA case. You're generally conducting a de novo
determination of the issue in a case where normally no
discovery is taking place, and where you're not disclosing the
documents to the requesting party that could permit them to do
anything else.

Now, I understand there could be a situation where based
upon other documents that an individual has received from other
sources, that they could come in and try to refute the
affidavit of someone like Mr. Smith to show, well, you couldn't
have done a thorough review because had you done a thorough
review, you would have disclosed these documents that we got
from another source, and therefore da-da-da-da.

Absent your letting them come in and look at all your
documents, there really is not much of an ability to refute
many of the paragraphs that are contained in Mr. Smith's
affidavit.

MR. LAY: In the FOIA case law, the way you usually
pierce an Exemption 5 request is to say that draft consent
degree was already shared with these third parties, you know,
these calculations were taken to a meeting. You do see that.

THE COURT: You can show some misconduct on the part
of the parties, or you show that there was already some
disclosures.

MR. LAY: My point is a limited one. There is no
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affidavit from the trade industry group saying, "Hey, that same
stuff, they were talking about it in the meeting two weeks
ago."

THE COURT: The mere fact that they can't put forth
an affidavit to show it's not attorney/client privilege, or
it's not work product --

MR. LAY: It's a little bigger than that. Under the
typical way FOIA cases are resolved, if the affidavit is
sufficient to describe in detail what happened --

THE COURT: I understand.

MR. LAY: -- and that's typically the basis, and
there is evidence in the record, I'm just pointing out there is
no contrary evidence.

THE COURT: Okay.

MR. LAY: Talking briefly about the second
independent reason why EPA believes the documents were properly
withheld, which is Exemption 7, the law enforcement exception,
I have copies of selections of the case management order, and
some discovery from the ongoing Clean Air Act litigation. Your
Honor, may I approach the bench?

THE COURT: This is from Judge Sippel's case?

MR. LAY: Yes. I have copies for defense counsel,
too. The Court previously asked the question, what's going on
in the Clean Air Act litigation, are the documents at issue in

this FOIA case also at issue at the same time in the Clean Air
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Act litigation? And from the Government's perspective, the
answer is yes. Defense counsel or plaintiff's counsel in this
case 1is correct, Ameren's counsel is correct that the fight in
the Clean Air Act litigation is over the emissions calculations
just for the plants and the time frames at issue in that Clean
Air Act litigation, and the FOIA is in some respects broader as
it looks at other plants and other time frames.

That being said, EPA used the same analysis for all of
its emissions calculations, so from the Government's
perspective, as soon as you disclose any of the calculations,
you can figure out pretty much how the analysis was performed
for any of the plants or any of the time frames.

What's most important about the case management order in
the pending Clean Air Act case is the expert deadline. Under
Judge Sippel's case management order, plaintiff, which in that
case is EPA, is supposed to disclose its expert reports
June 3rd, 2013, and you'll see it's a typical case management
order. After that the defendants disclose theirs in August,
2013, and there is deposition discovery afterwards.

The Government anticipates in the Clean Air Act
litigation that the primary discovery about the emissions
calculations will occur through experts, and that those experts
will produce reports and be disclosed. That leads me back to
Exemption 7. In the Eighth Circuit, you don't have to --

THE COURT: 1Is it your belief that in the context of
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that litigation, the 78 documents that we're talking about will
be disclosed to the extent that they relate to the Rush plant?

MR. LAY: These calculations from EPA's perspective
are screening calculations. They are designed to determine
whether or not EPA is going to make a referral to DOJ under the
Clean Air Act, so I don't think these specific calculations
absent an order from the Court will be disclosed as what the
Government will use at trial to prove damages.

THE COURT: So the analysis done might differ in
some respects.

MR. LAY: 1In theory, EPA will get additional
discovery from Ameren over the next year that will sharpen and
broaden the calculations. But looking at Exemption 7, in the
Eighth Circuit, the standard for whether or not you can use
Exemption 7 is just a showing that production would generally
interfere with enforcement proceedings.

THE COURT: And how would it generally interfere
with enforcement proceedings in some reasonably articulable
manner here?

MR. LAY: If you look at the legislative history,
and I'm reading from the Barney case, the primary purpose of
Exemption 7 is to prevent harm to the Government by not
allowing litigants earlier or greater access to agency
investigatory files than they would otherwise have. So here

from the Government's perspective, the harm we're talking about

SCHEDULE KRM-D15



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

is exactly what the Eighth Circuit was talking about in Barney.
What Ameren is trying to do through this case is get broader
and earlier discovery than they would under Judge Sippel's case
management order. Judge Sippel said disclose it through
experts next year, but they want it now through this claim.

In this sense, Ameren's motion presents the Court with a
pure legal issue, what is the scope of Exemption 7. Does the
EPA in this case have to prove that a witness is going to be
threatened, or a car is going to be blown up? Can the EPA
produce, you know, the type of witness obstruction concerns you
might see in a classic Mafia criminal trial, or is the standard
more generous under FOIA, and from the United States's
perspective, looking at Eighth Circuit cases like Parton, if
you can use FOIA to prevent disclosure of investigatory
materials years after the investigation has concluded, the
criminal trial has concluded, the defendant has been convicted,
and you can still use FOIA years after all that to protect
investigatory records when they might reveal how the agency
investigates something, how it gets ready for enforcement
proceedings, even when there is never going to be a trial,
there is no way witness obstruction, actual witness obstruction
could occur with that procedural posture where the trial is
already over, when the FOIA request comes in. If Parton is
good law in the Eighth Circuit, which EPA believes it is, it's

clear that the Goodrich approach, where you need proof of
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actual witnesses being obstructed, is too stringent a test.
It's primarily a legal issue presented by Ameren's motion, what
is the scope of Exemption 7.

THE COURT: Let's put aside for the moment the harm
that you assert would occur by allowing a disclosure that might
be different and earlier than parties to litigation would
otherwise receive. So let's put that aside for a moment. In
your briefs, you assert that disclosures of this information
would harm your enforcement activities not just with respect to
Ameren, but also with respect to other regulated entities
nationwide. How so?

MR. LAY: We were talking about the analysis, and
what EPA is doing with all the inputs and data points that
Ameren provided.

THE COURT: How does that harm the EPA? Assume that
you've got a magic formula that you've all used that says we're
going to look at these 17 factors, and we're going to weight
this one this way, and we're going to weight that one that way,
and we're going to weight that one that way, assume that's all
done, and it's disclosed, how does that impact EPA's
enforcement activities, either here or elsewhere?

MR. LAY: Mr. Smith's declaration establishes that
EPA is currently using that same general analysis approach with
other power plant emitters, so if it's forced to disclose how

it conducts investigations through this case, other power plant
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companies can then look at that formula and think about what
kind of data they are going to create, what kind of data they
are going to produce, and they can begin to --

THE COURT: It's your belief that people would be
able to -- regulated entities would somehow be able to
circumvent the regulatory purposes by working around that
formula®?

MR. LAY: Basically, they would take EPA's work
product, EPA's hard work in determining how to analyze all
these different factors and data points, and get a short cut to
figuring out what the enforcement risks are.

THE COURT: Isn't that going to come out in your
litigation with Judge Sippel anyway?

MR. LAY: I think obviously in the Clean Air Act
litigation, ultimately a damage model will be produced that
contains emission calculations, but that's a different issue
than the beginning screening level calculations that the EPA
and DOJ used to determine which if any of the Notices of
Violation should be turned into a Clean Air Act case.

I think the Court is correct, looking at the issue from
20,000 feet up, so much of Ameren's motion is focused on need,
we have to be able to defend against these Notices of
Violation. The Government agrees, and the only point is, there
is already a forum where the parties are actually doing that,

and there is a schedule set up that Ameren agreed to where they
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are going to get all of the discovery they need.

The case law of the Eighth Circuit is clear. FOIA is
not a substitute for civil discovery, and from a judicial
resources concern, or a pragmatic concern, there is no good
reason for this Court to basically supplement what Judge Sippel
is doing and have two federal judges trying to decide at the
same time what's privileged and what isn't privileged, what 1is
disclosed in the expert report, what isn't.

THE COURT: Well, if in fact the damage model that
is ultimately going to be produced is different than the
screening model that is used, and I think we're all in
agreement now that the only documents at issue in this piece of
litigation is those screening calculations, the screening
analysis, if the damage calculation is different than the
screening analysis, why do you assert that this litigation
should be stayed because Judge Sippel's case would tend to moot
the issue? Why would it moot the issue?

MR. LAY: What they are asking for are the emissions
calculations currently in discovery, so given the way all
discovery disputes go, they are either going to decide for
whatever reason they are not going to pursue those document
requests, or they are going to file a motion to compel, and
Judge Sippel sooner or later will have an opportunity to
determine whether or not they get the screening calculations

that are the subject of this motion.
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THE COURT: Your position is that because the
approach is generally the same, that if they receive those
documents with respect to the Rush plant, they would be able to
replicate the analysis with respect to the other projects and
plants?

MR. LAY: That's right, but the big picture in the
Clean Air Act case, if there is a trial and a finding of
liability, sooner or later, the Judge, the parties will have to
have adequate disclosure on what the emissions calculations are
for trial purposes, and the issue of whether or not the power
plants emitted too much of the wrong chemicals, that's going to
be resolved one way or the other in the Clean Air Act case. It
will be mooted by virtue of just the inevitable progress of the
Clean Air Act case.

THE COURT: In the Clean Air Act case, 1s the
foreseeability a issue?

MR. LAY: Foreseeability of --

THE COURT: Whether Ameren should have anticipated
that those emissions would increase?

MR. LAY: I think for penalty purposes.

MR. HANSEN: If I may, Your Honor, Andrew Hansen,
counsel for the United States in the enforcement case before
Judge Sippel. The analysis in that case is whether or not the
company at the time of the projects should have expected that

its major projects would result in significant net emissions
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increases, so in that sense foreseeability is part of the
analysis.

THE COURT: All right.

MR. LAY: I have nothing further, unless there is
questions from the Court.

THE COURT: Well, I might have some more for you.
Let me go down my little list here.

What is your response to Ameren's arguments with respect

to Coastal States and the Tax Analysts case, that what's

happening here is contrary to the proper enforcement activities
of EPA, that EPA ought to be letting its regulated entities
know what factors are being applied here so that people can
conduct themselves in a reasonable manner?

MR. LAY: I would have a two-part answer to that.
In terms of guidance for regulated agencies, there are a number
of public materials that the agency has provided, there are the
regulations, the case law. From a broad scope, EPA believes
that it has provided regulated entities with enough information
about how to comply.

THE COURT: Certainly I assume in Tax Analysts the

IRS had plenty of regulations before that case, too.

MR. LAY: On a more focused level for Ameren, they
are in the process of understanding what the agency's position
is. There is a very large case management order, there is a

huge amount of discovery going on. The EPA's position is not
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that Ameren is not entitled to any information about why they
were selected for Clean Air Act enforcement, it's a much more
limited point. The proper forum for that is the Clean Air Act
litigation, and the reason for that approach is coming from the
Eighth Circuit, cases like Barney.

FOIA is not a substitute for civil discovery. All of
their need arguments in the case before this Court are keyed
off the need to understand and defend against the Notices of
Violation which are currently at issue in front of Judge
Sippel.

THE COURT: What is your response to the at-issue
argument made by Ameren? If I'm understanding that argument
correctly, Ameren is arguing that the EPA has essentially
waived its right to assert these privileges by putting the
matter at issue by issuing its Notices of Violation.

MR. LAY: EPA by filing a Clean Air Act suit has put
emissions calculations at issue, and there is a methodology in
process in place in Judge Sippel's case for how those
disclosures will be made. To the extent EPA makes a mistake in
Judge Sippel's case, they would have a remedy to get an
appropriate amount of discovery. But simply filing a Clean Air
Act case or sending a Notice of Violation, which from the EPA's
perspective is not final agency action, does not waive the
attorney/client privilege.

THE COURT: Why not, and what do you have that tells
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me that's true?

MR. LAY: Mark Smith's declaration talks about how
these documents were created and prepared. The Notice of
Violation itself doesn't contain an emission calculation
assertion, or an argument about damages that's keyed off the
screening analysis we talked about. It sets the stage for
either no action or the type of action we were discussing.
Simply filing a lawsuit or sending a Notice of Violation, there
is no case law that says that by itself waives the
attorney/client privilege.

THE COURT: Do we have the Notices of Violation in
the record here?

MR. WEINFIELD: I believe, Your Honor.

THE COURT: That's all right.

MR. WEINFIELD: I believe, Your Honor, that they are
in appendices.

THE COURT: Okay, thanks.

MR. WEINFIELD: 1If not, I will get them. There have
been voluminous appendices filed.

THE COURT: I want to see one for my own
edification. I'm not suggesting that it has any impact on the
determination, but I'd like to see one.

Okay, why should the EPA not create a Vaughn index with
respect to these documents?

MR. LAY: Judge, under Exemption 7, to show that it
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applies, you have to prove two things. You have to prove that
the records were investigatory records compiled for law
enforcement purposes, and that production would interfere with
pending enforcement proceedings. Here I don't think there is
any dispute between the parties about why these documents were
created. They are clearly by all accounts screening
calculations that EPA and DOJ were using to determine whether
or not to refer Ameren for Clean Air Act enforcement.

The second part of the test, would production interfere
with pending enforcement proceedings. We have already talked
about that with the harm in the ongoing discovery in the case.

Once you've proved those two things in the Eighth
Circuit, the precedent is clear, and I'm talking about the
Parton case and the Barney case. You don't have to produce a
Vaughn index when Exemption 7 is properly claimed.

THE COURT: Do you disagree with plaintiff's
assessment that the necessity for a Vaughn index is different
in a Section 5 versus a Section 7 case?

MR. LAY: I respectfully do, Your Honor. Crancer

versus Department of Justice, 999 F2d 1302, would be one of

those cases. Barney would be another case. I think it's clear
in the Eighth Circuit that's not the law.

That being said, the Mark Smith declaration is detailed
and lengthy, and does provide the Court and the parties with an

overview of what kind of documents we're talking about, who
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created them.

THE COURT: All right. Anything further?

MR. LAY: No, Your Honor.

THE COURT: I said I would give you time to reply.

MR. VIRTEL: Your Honor, if I may?

THE COURT: You may.

MR. VIRTEL: Your Honor, a few matters in response.
In terms of the affidavit, how could we possibly file an
affidavit? We haven't seen the documents that we're trying to
so desperately have an opportunity to review. It seems to me
that as we look at what the Government's position is --

THE COURT: Let me interrupt you for just a second
because unless I'm missing something here, there isn't a whole
lot of dispute about what these documents are, how they were
created, and what purpose they were used for. Do you have any
reason to think that these are something other than documents
that take information and apply certain formulas and analyses
to that information that was used for screening purposes for
EPA to make a determination as to whether to issue a Notice of
Violation?

MR. VIRTEL: We agree with that. That is that EPA's
technical staff, according to Mr. Smith's affidavit, took
Ameren's information and applied factors and variables with a
number of technical judgments by the staff, not by the lawyers,

and came up with some calculations. That's what we -- and then
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based upon that technical screening calculation, now remember,
Your Honor, this is a screening calculation done before any
decision is made whether any further litigation is going to
pursue. They don't even know if there is a violation. How
that can be work product at the screening level makes no sense
to me. This is their initial screening level which then -- and
when the calculations are done, that information is then sent
to the EPA lawyers. The EPA lawyers then look at it and then
they make a decision whether they want to issue the NOV's based
on how they perceive the screening analysis. Then before any
litigation is instituted, that information is sent to the
Justice Department, and the Justice Department makes its own
independent evaluation. And then what we're told by the
Government in their law memorandum is that none of this
information is going to be offered into evidence. So the
screening analysis is just that, it's a screening analysis.
It's an action taken before any decision is made whether to
issue an NOV, or whether to send it to Justice, or before
Justice decides they want to proceed with litigation.

It seems to me that it's -- all we're asking for is that
initial evaluation that their technicians have engaged in, and
I agree, Your Honor, they are going to be applying variables,
but they have to be variables within the world of science and
within the world of relative relationship to the science.

As Your Honor pointed out when you're doing calculations
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on speed and stopping distance, you have to look at the
coefficient of friction, you may select 2.4, and I may select
3, or whatever the number is, but they have to pick a number.
We ought to be entitled to see the screening evaluation and
analysis, not only in the Rush Island data, but in the other
three plants so we understand the basis on which our data is
being used.

The idea that we can somehow manipulate our data going
forward is absurd. We have to produce whatever data the EPA
asks for. We're bound to do that. We are not some
fly-by-night operation operating out of some garage. We're a
utility that has been in business for 100 plus years. All
those records are maintained. There is no opportunity for us
to manipulate the data.

So to me, here we have screening information, which is

then passed up to the lawyers at the EPA who in turn made their

evaluation, issued the NOV, and put at issue the way in which
we did our repairs. We ought to be able to see that screening

information.

The fact that some of those same issues are being looked

at by Judge Sippel in a case that the Justice Department down
the road said we're going to bring against you, the fact that
those things are now seemingly on a parallel track, yes, they
are, but the fact of the matter is one is limited to Rush

Island, and we're here asking for information we think we're
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basically entitled to across all of our plants and across all
of the NOV's that the Government submitted.

THE COURT: Why are you entitled to 1it?

MR. VIRTEL: Because the whole purpose behind the
Freedom of Information Act is to make information available to
us the public. We're part of the public. There is nothing
about the exemptions that I think the Government has offered
that gives them protection. This isn't work product, not at
the screening evaluation level. How can it be, Judge? They
haven't decided -- the screening is done before they decide
whether there is a problem. Then in terms of this protection
from, you know, their whole enforcement strategy --

THE COURT: Moving this into civil litigation, are
you suggesting to me that if somebody goes to their lawyer and
says that they think they might have a claim against somebody,
and the lawyer directs someone to perform some analysis, and
nobody has filed any suit yet, that that's not work product?

MR. VIRTEL: If you go to a lawyer and have the
lawyer do it, it isn't, but let's say in my business, I have my
accountants do some primary analysis, and then I go to a lawyer
and ask the lawyer to file an action.

THE COURT: But EPA has an enforcement obligation,
right? I mean, that's the difference, is that EPA has an
enforcement obligation, and at some point along the way, they

must make determinations about what violations -- they have to
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determine whether there has been a violation, and whether to
pursue it, and they do that within the agency in conjunction
with their discussions with counsel.

MR. VIRTEL: Yes, and we're not asking for those
conversations with counsel. We're not asking for the judgment
of the lawyers.

THE COURT: I understand, but what you're asking for
is the analyses that were then provided to the lawyers so that
they could make that determination. We're assuming a lawyer --
in the hypothetical I gave you, the lawyer isn't able to do
that on his own, and he asks that -- he retains some technical
people to run numbers for him so that he can analyze those
numbers, and he's saying, "Well, if the numbers come out this
way, that way, and that way, oh, I think we'll have a claim."
Now are you saying to me that the numbers that got run for that
lawyer to assess whether it was a good enough claim to bring
are not work product?

MR. VIRTEL: I'm saying that the numbers are run by
the agency, not by the lawyers of the agency, and that the
screening calculations are done by the technical staff per Mr.
Smith's affidavit, and then that information is given to
lawyers, and they decide based on that information whether they
think they have an action, that they can issue an NOV, and I
think that's a difference.

The idea that this screening information is not going to
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be part of the evidence in the case against Ameren in the Rush
Island --

THE COURT: It may or may not. It remains to be
seen.

MR. VIRTEL: No, no, no, they specifically say, page
9 of their memorandum, and let me read it to you, "The withheld
documents will not be offered into evidence in court to support
EPA's prima facie case or to rebut an affirmative defense."

THE COURT: I understand, but if I understand
correctly, you requested those documents in the litigation, and
if in fact Judge Sippel ordered that they be produced to you,
it's possible they could be used in the litigation, and they
might be used by you.

MR. VIRTEL: They might be used by me, they might
be, but until we see them we don't know, and until we see these
documents as it relates to our other plants that are not
involved in litigation, we are at least entitled to understand
why the Government is putting us on notice. Our shareholders
are entitled. This all has to be reported in our security
reporting. It puts a cloud over the company, and it seems to
me we ought to be able to get some sense through the Freedom of
Information Act as to the risk and exposures we have based on
what the Government is doing. That's our position, Your Honor.

We think we clearly should be entitled to the screening

calculations, not the lawyer's interpretation of the screening
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calculations, not their judgments, not their gquestions, just
the calculations.

THE COURT: All right.

MR. WEINFIELD: Can I have one or two points? I'll
be very short here.

THE COURT: All right.

MR. WEINFIELD: Your Honor, any piece of litigation
is more than just trial through experts. The case entitles the
parties to review the documents put together by their own
people, in addition to the affidavits that the Government wants
to put on. Just saying, just by saying that the EPA wants to
put on its whole case through experts does not give them a
basis to preclude Ameren from obtaining the other documents in
EPA's possession.

Now we've still got all of the other exclusions, and we
talked about those, but saying that we don't have to -- that
EPA doesn't have to disclose their information because it's
going to be put on or some different information is going to be
put on by their experts is not a grounds.

THE COURT: But Judge Sippel is a real capable
judge, and I assume he's capable of making the determination
whether within the scope of the Rules of Evidence and the
Federal Rules of Civil Procedure the information that you're
seeking with regard to the Rush plant is relevant and not

privileged, and so he's going to make that determination in
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your litigation, and he's a real smart, capable guy, and he'll
give you a ruling on that, so you don't need these documents --
you have a forum to obtain a determination of whether these
documents are necessary for you properly to defend yourself in
litigation. That's not this forum.

MR. WEINFIELD: Right, we have a forum for Rush.
The other NOV's, they are still out there. We have no way of
getting these documents. The only other thing that I want
to —-

THE COURT: So why shouldn't I delay ruling on this
until Judge Sippel makes that determination in the enforcement
action because it may well be that, one, you'll get those Rush
documents, and if in fact the formula is the same, we probably
won't need them with respect to your other plants.

MR. WEINFIELD: No, we still don't have the facts,
and there could be different equations with respect to the
other plants. I think your analysis, Your Honor, is very
valuable with respect to Rush.

THE COURT: I didn't understand that that's what the
Government was saying about -- that's what the EPA was saying
about them. I think what the EPA was saying was the forum was
the formula.

MR. WEINFIELD: I heard them say they thought the
formulas were subjective. I don't believe that, if they are

using subjective formulas, and those were the first 30 seconds
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of their opening, we could have subjective formulas with
respect to Rush -- well, to all the plants. So we really have
two, we've got that, and we've also got different facts.

Again, we believe this is objective, they have said it's
subjective, but we're talking about two different groups of
documents, if you will, the Rush documents before EPA, and
these other documents basically before Your Honor in this FOIA
action.

THE COURT: All right.

MR. WEINFIELD: The next is that we have -- EPA is
advocating that they should not have to disclose the documents
because Ameren is learning the law through litigation. I don't
believe that an agency should have to be sued for potentially
millions of dollars to learn the law. Parties should be able
to have a full and complete understanding of EPA's procedures,
documentation, methodology, without having to be sued.

Learning through litigation I do not believe is a policy that
is approved by anybody. It's the first I've heard of it today.

THE COURT: All right.

MR. WEINFIELD: That is it.

THE COURT: Thank you.

MR. LAY: Briefly, Your Honor, I just want to make
sure the Government's perspective on the regulations is clear.
We don't believe the regulations are subjective, we think they

provide the industry with clear guidance, but we do agree with
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counsel from Ameren that applying the regulations to specific
factual scenarios which was done in the screening calculations
always involves a degree of judgment and analysis, and a
selection of which facts to use, just like the Court's
hypothetical with the expert trying to figure out how the
accident happened, but to be clear, we don't think the
regulations are subjective.

THE COURT: Why shouldn't Ameren be able to learn
why you have decided that it is subject to a Notice of
Violation?

MR. LAY: From the Government's perspective, Ameren
is learning that through the Clean Air Act litigation.

THE COURT: You've got other plants, and no Clean
Air Act litigation has been filed with respect to those, and
maybe no Clean Air Act litigation will ever be filed with
respect to those, and yet a Notice of Violation has been
issued, and I assume you can't tell me standing here today
whether a Clean Air Act case will or will not be filed with
respect to the other plants.

MR. LAY: That's true.

THE COURT: So why shouldn't Ameren be able to
learn?

MR. LAY: Through FOIA rather than the Clean Air Act
case?

THE COURT: But the Clean Air Act case only pertains
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to Rush. With respect to Ameren's other three plants, why
should Ameren not be entitled to learn why the EPA has issued a
Notice of Violation, apart from you saying, well, because we
issued a Notice of Violation, and we think you should have
expected that the emissions would increase? Why shouldn't they
get to know why you believe it should have known?

MR. LAY: The Court is right to start with the
presumption of transparency and openness, but FOIA as enacted
by Congress contains important exceptions. The law enforcement
exception specifically discusses this issue. What do you get
from the agency when they are just investigating, and the
Eighth Circuit and Congress are clear, it is a legitimate basis
to withhold. The Government does have some breathing room to
explore enforcement options, and look at a number of factors
when trying to investigate something.

THE COURT: You're saying that sending a target
letter would not entitle the defendant to get discovery as to
the claim.

MR. LAY: And I'm saying from a more important
point, just like you were talking about with the Brady evidence
at trial, the need for the information about the plants that
are not the subject of a CAA case is less, and it's unclear at
this point how much of a need they will ever have for that.

THE COURT: Now, you have one of the other points

that was just raised by the plaintiff here was that the
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argument that disclosure of this information can somehow hamper
the enforcement and investigation activities is —-- does not
have a basis because EPA tells the entities what data to
produce, and they have to produce that, so how is it that
having this information can permit them to circumvent what EPA
is requesting when EPA gets to request what EPA wants to
request? And I think co-counsel is trying to get your
attention.

MR. LAY: May I have a moment?

THE COURT: You may.

MR. LAY: Judge, this is addressed to some extent
already in Mr. Smith's declaration, but from EPA's perspective,
the stakes are high with Clean Air Act litigation. The
potential penalties, injunctive relief to fix the plants can be
extremely expensive. 1In EPA's experience, for better or for
worse, faced with those big odds, companies have a strong
motive to shade their data, to stop creating certain types of
data, to create more or other types of data, if they knew going
into a potential request for information from the agency what
was most important to the agency, and if the Court wanted, we
could provide a supplemental declaration with some examples
from other cases, you know, historically in other districts,
but as the Court has seen in many civil cases, discovery is not
always a perfect process, documents get lost. From an

Exemption 7 perspective, the agency is entitled to some degree
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of latitude with ongoing investigations, which no one disputes
is what is going on here.

THE COURT: All right. Anything further?

MR. WEINFIELD: I don't think so. This is extremely
expensive, Your Honor. The NOV's sit out there on the
company's disclosures. We would like to be able to have the
information to deal with that with our shareholders, with the
public, and that is it.

THE COURT: All right. Thank you. I do understand
that, you know, obviously the question that's before me is
whether FOIA properly believes that these documents must be
produced so that Ameren can know that question. Right, isn't
that the gquestion before me?

MR. WEINFIELD: That is correct, Your Honor.

THE COURT: All right, unless there is anything
further then, I thank you all. We'll continue to work our way
through this and get you a decision as soon as we can.

MR. WEINFIELD: Thank you, Your Honor.

MR. LAY: Thank you, Your Honor. (Court adjourned.)
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Notices of Violation (NOVs) Issued by EPA to Electric Utility Companies from 1999 to December 31, 2009
and Resolutions of Such Claims Within That Period

NOYV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010
11/3/1999 | American Electric Cardinal Power United States v. Yes, for AEP east | All

Power Service
Corp.;

Indiana Michigan

Power Company,
d/b/a American

Electric Power
(AEP);

Ohio Power Company,

d/b/a AEP;
Appalachian Power
Company,

d/b/a AEP

Columbus & Southern

Ohio

Electric Company,

d/b/a AEP;
Cardinal Operating
Company;

Central Operating
Company

Plant (OH) Unit 1
Cardinal Power

Plant (OH) Unit 2
Cardinal Power

Plant (OH) Unit 3

Conesville Power
Plant (OH) Unit 1

Conesville Power
Plant (OH) Unit 2

Conesville Power
Plant (OH) Unit 3

Mitchell Plant
(WV) Unit 1
Mitchell Plant
(WV) Unit 2

Muskingum River
Station (OH)
Unit 1

Muskingum River
Station (OH)

Unit 2

American Electric
Power Service
Corp., No. 99-
1182 (and
consolidated
cases) (S.D. Ohio
lodged Oct. 9,
2007, Order
directing entry
Dec. 13, 2007)
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NOYV Date

Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Muskingum River
Station (OH)
Unit 3

Muskingum River
Station (OH)
Unit 4

Muskingum River
Station (OH)
Unit 5

Philip Sporn Plant
(WV) Unit 1
Philip Sporn Plant
(WV) Unit 2
Philip Sporn Plant
(WV) Unit 3
Philip Sporn Plant
(WV) Unit 4
Philip Sporn Plant
(WV) Unit 5

Tanners Creek Plant
(IN) Unit 2

Tanners Creek Plant
(IN) Unit 3

Tanners Creek Plant
(IN) Unit 4
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NOYV Date

Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

11/3/1999

Cinergy Corporation,
PSI Energy, Inc., and
Cincinnati Gas &
Electric Company

Beckjord Plant
(OH) Unit 1
Beckjord Plant
(OH) Unit 2
Beckjord Plant
(OH) Unit 3
Beckjord Plant
(OH) Unit 4
Beckjord Plant
(OH) Unit 5
Beckjord Plant
(OH) Unit 6

Cayuga Plant (IN)
Unit 1

Cayuga Plant (IN)
Unit 2

Gallagher Plant (IN)
Unit 1

Gallagher Plant (IN)
Unit 2

Gallagher Plant (IN)
Unit 3

Gallagher Plant (IN)
Unit 4

Wabash River Plant
(IN) Unit 1

United States v.
Cinergy Corp.,
No. 99-1693
(S.D. Ind. lodged
Dec. 22, 2009,
entered Mar. 18,
2010)

Gallagher Units 1-4 (after
liability trial)
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March 9, 2023

NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010
Wabash River Plant
(IN) Unit 2
Wabash River Plant
(IN) Unit 3
Wabash River Plant
(IN) Unit 4
Wabash River Plant
(IN) Unit 5
Wabash River Plant
(IN) Unit 6
11/3/1999 | First Energy W.H. Sammis Plant | United States v. No Sammis Units 1-7 (after
Corporation, (OH) Unit 1 Ohio Edison Co., liability trial)
Ohio Edison Company, | W.H. Sammis Plant | No. 99-1181
and Pennsylvania (OH) Unit 2 (S.D. Ohio lodged
Power Company W.H. Sammis Plant | Mar. 23, 2005,
(OH) Unit 3 Order directing
W.H. Sammis Plant | entry July 11,
(OH) Unit 4 2005)
W.H. Sammis Plant
(OH) Unit 5
W.H. Sammis Plant
(OH) Unit 6
W.H. Sammis Plant
(OH) Unit 7
11/3/1999 | Illinois Power Baldwin Plant (IL) | United States v. Yes All (after liability trial)
Company Unit 1 1llinois Power
Co., No. 99-833
4
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March 9, 2023

NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010
Baldwin Plant (IL) | (S.D. Ill. entered
Unit 2 May 27, 2005)
Baldwin Plant (IL)
Unit 3
11/3/1999 | Southern Company Barry Steam Plant United States v. No Miller Units 3, 4 (Note:
Services, Inc. / (AL) Unit 5 Alabama Power Miller involved “commence
Alabama Power Co., No. 01-152 construction” NSR claims)
Company Gaston Steam Plant | (N.D. Ala. lodged
(AL) Unit 5 Apr. 24, 2006,
entered June 19,
Gorgas Steam Plant | 2006)
(AL) Unit 10
Greene County
Plant (AL) Unit 2
Miller Plant (AL)
Unit 3
Miller Plant (AL)
Unit 4
11/3/1999 | Southern Company Bowen Plant (GA)
Services, Inc. / Georgia Unit 2
Power Company
Scherer Plant (GA)
Unit 3
Scherer Plant (GA)
Unit 4
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March 9, 2023

NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010
11/3/1999 | Southern Company Crist Plant (FL)
Services, Inc. / Gulf Unit 7
Power Company
11/3/1999 | Southern Company Watson Electric
Services, Inc. / Generating Plant
Mississippi Power (MS) Unit 5
Company
11/3/1999 | Southern Company Kraft Plant (GA)
Services, Inc. / Unit 3
Savannah Electric &
Power
Company
11/3/1999 | Southern Indiana Gas | F.B. Culley Station | United States v. No Culley Units 1-3
and Electric Company (IN) Unit 1 Southern Indiana
(SIGECO) F.B. Culley Station | Gas & Elec. Co.,
(IN) Unit 2 No. 99-1692
F.B. Culley Station | (S.D. Ind. entered
(IN) Unit 3 Aug. 19, 2003)
11/3/1999 | Tampa Electric Big Bend Station United States v. Yes All
Company (TECO) (FL) Unit 1 Tampa Electric
Big Bend Station Co., No. 99-2524
(FL) Unit 2 (M.D. Fla.
entered Feb. 29,
2000)
6
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

Gannon Station
(FL) Unit 3
Gannon Station
(FL) Unit 4
Gannon Station
(FL) Unit 6

3/9/2000 Tennessee Valley Allen Steam Plant
Authority (TVA) (TN) Unit 3

Bull Run Steam
Plant (TN) Unit 1

Colbert Steam Plant
(AL) [no unit
number identified]

Cumberland Steam
Plant (TN) Unit 1
Cumberland Steam
Plant (TN) Unit 2

John Sevier Steam
Plant (TN) Unit 3

Kingston Steam
Plant (TN) Unit 6

Kingston Steam
Plant (TN) Unit 8
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

Paradise Steam
Plant (KY') Unit 1

Paradise Steam
Plant (KY)) Unit 2

Paradise Steam
Plant (KY)) Unit 3

Shawnee Steam
Plant (KY) Unit 1

Shawnee Steam
Plant (KY) Unit 1

Widows Creek
Steam Plant (AL)
Unit 5
4/24/2000 | Virginia Electric and Mount Storm Power | United States v. Yes All (note: Mount Storm
Power Company Plant (WV) Unit 1 | Virginia Elec. & Units 1-3 already had FGD)

Mount Storm Power | Power Co., No.
Plant (WV) Unit 2 | 03-517 (E.D. Va.

Mount Storm Power | entered Oct. 3,
Plant (WV) Unit 3 | 2003)

5/9/2000 Duke Energy Allen Plant (NC)
Corporation Unit 1

Allen Plant (NC)
Unit 2
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NOYV Date

Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Allen Plant (NC)
Unit 3

Allen Plant (NC)
Unit 4

Allen Plant (NC)
Unit 5

Belews Creek Plant
(NC) Unit 1

Belews Creek Plant
(NC) Unit 2

Buck Steam Station
(NC) Unit 3

Buck Steam Station
(NC) Unit 4

Buck Steam Station
(NC) Unit 5

Cliffside Steam
Plant (NC) Unit 1
Cliffside Steam
Plant (NC) Unit 2
Cliffside Steam
Plant (NC) Unit 3
Cliffside Steam
Plant (NC) Unit 4
Cliffside Steam
Plant (NC) Unit 5
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

Dan River Steam
Station (NC) Unit
3

Marshall Steam
Plant (NC) Unit 2

Marshall Steam
Plant (NC) Unit 3

Marshall Steam
Plant (NC) Unit 4

Riverbend Steam
Plant (NC) Unit 4

Riverbend Steam
Plant (NC) Unit 6

Riverbend Steam
Plant (NC) Unit 7

W.S. Lee Steam
Plant (SC) Unit 3

6/28/2000 | Cinergy Corporation, Gibson Generating
Cincinnati Gas and Station (IN) Unit
Electric, and PSI 1
Energy, Inc. Gibson Generating
Station (IN) Unit
2

10
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010
Miami Fort
Generating Sta-
tion (OH) Unit 5
Miami Fort
Generating Sta-
tion (OH) Unit 7
6/30/2000 | Dayton Power and J.M. Stuart Sierra Club v. No Stuart Units 1-4
Light Company Generating Station | Dayton Power &
(OH) — four units Light Co., Duke
Energy Ohio,
Inc., & Columbus
Southern Power
Co., No. 04-905
(S.D. Ohio
entered Oct. 23,
2008)
6/17/2002 | Minnkota Power Milton R. Young United States v. No Milton R. Young Units 1-2

Cooperative, Inc.

Station (ND) Unit
1

Milton R. Young
Station (ND) Unit
2

Minnkota Power
Coop., No. 06-34
(D.N.D. entered
July 27, 2006)

(Note: units already had
one FGD)

6/26/2002

Xcel Energy

Comanche Station
(CO) Unit 1

Comanche Station
(CO) Unit 2

11
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010
Pawnee Station
(CO) — has one
boiler unit
1/24/2003 | East Kentucky Power Spurlock (KY) Unit | United States v. Yes All
Cooperative 2 East Kentucky
Power Coop., No.
04-34 (E.D. Ky.
entered Sept. 24,
2007)
7/2/2003 East Kentucky Power Dale (KY) Unit 3 United States v. Yes All
Cooperative Dale (KY) Unit 4 East Kentucky
Power Coop., No.
04-34 (E.D. Ky.
entered Sept. 24,
2007)
1/22/2004 | Mirant Potomac River, | Potomac River United States v. No Potomac River Units 3-5

LLC

Power Plant (VA)

Mirant Potomac
River, LLC, No.
04-1136 (E.D.
Va. lodged Sept.
27,2004,
amended consent
decree entered
Apr. 20, 2007)

12
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NOYV Date

Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

1/22/2004

Westar Energy, Inc.

Jeffrey Energy
Center Unit 1
Jeffrey Energy
Center Unit 2
Jeffrey Energy
Center Unit 3

4/1/2004

Cinergy Corporation;
PSI Energy, Inc.; and
Cincinnati Gas &
Electric Company

Gallagher Unit 1
Gallagher Unit 3

Gibson Unit 2

Miami Fort Unit 7

4/1/2004

Cinergy Services, Inc.

Beckjord Plant
(OH) Unit 1
Beckjord Plant
(OH) Unit 2
Beckjord Plant
(OH) Unit 3
Beckjord Plant
(OH) Unit 4
Beckjord Plant
(OH) Unit 5
Beckjord Plant
(OH) Unit 6

Cayuga Plant (IN)
Unit 1

13
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Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Cayuga Plant (IN)
Unit 2

Gallagher Plant (IN)
Unit 1

Gallagher Plant (IN)
Unit 2

Gallagher Plant (IN)
Unit 3

Gallagher Plant (IN)
Unit 4

Gibson Plant (IN)
Unit 1

Gibson Plant (IN)
Unit 2

Miami Fort Plant
(OH) Unit 5

Miami Fort Plant
(OH) Unit 7

Wabash River Plant
(IN) Unit 1

Wabash River Plant
(IN) Unit 2

Wabash River Plant
(IN) Unit 3

14
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NOYV Date

Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Wabash River Plant
(IN) Unit 4

Wabash River Plant
(IN) Unit 5

Wabash River Plant
(IN) Unit 6

6/18/2004

American Electric
Power Service

Corp.;

Indiana Michigan
Power Company,

d/b/a American
Electric Power

(AEP);

Ohio Power Company,
d/b/a AEP;
Appalachian Power
Company,

d/b/a AEP
Columbus & Southern
Ohio

Electric Company,
d/b/a AEP;

Cardinal Operating
Company;

Central Operating
Company

Cardinal Power
Plant (OH) Unit 1

Cardinal Power
Plant (OH) Unit 2

Conesville Power
Plant (OH) Unit 5

Conesville Power
Plant (OH) Unit 6

John Amos Power
Plant (WV) Unit 2

Kammer Power
Plant (WV) Unit 1

Kammer Power
Plant (WV) Unit 2

Kammer Power
Plant (WV) Unit 3

United States v.
American Electric
Power Service
Corp., No. 99-
1182 (and
consolidated
cases) (S.D. Ohio
lodged Oct. 9,
2007, order
directing entry
Dec. 13, 2007)

Yes

All

15
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Units Named
(State)
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Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Muskingum River
Station (OH)
Unit 1

Muskingum River
Station (OH)
Unit 2

Muskingum River
Station (OH)
Unit 3

Muskingum River
Station (OH)
Unit 4

Muskingum River
Station (OH)
Unit 5

Philip Sporn Plant
(WV) Unit 1

Philip Sporn Plant
(WV) Unit 2

Philip Sporn Plant
(WV) Unit 5

Tanners Creek Plant
(IN) Unit 4

9/29/2004

Northern Indiana
Public Service
Company (NIPSCo)

Bailly Electric
Generating
Station Unit 7

16
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NOYV Date

Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Bailly Electric
Generating
Station Unit 8

Michigan City
Station Unit 12

R.M. Schahfer
Station Unit 4

R.M. Schahfer
Station Unit 15

2/15/2005

Louisiana Generating,
L.L.C.

Big Cajun II Power
Plant (LA) Unit 1
Big Cajun II Power
Plant (LA) Unit 2

4/26/2006

E. ON U.S. (Kentucky
Utilities)

E.W. Brown Plant
(KY) Unit 3

United States v.
Kentucky Utilities
Co., No. 07-75
(E.D. Ky. entered
Mar. 17, 2009)

Brown Unit 3

7/31/2007

Midwest Generation,
LLC and

Commonwealth Edison

Company

Crawford Station
(IL) Unit 7

Crawford Station
(IL) Unit 8

17
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Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Fisk Station (IL)
Unit 19

Joliet Station (IL)
Unit 6

Joliet Station (IL)
Unit 7

Powerton Station
(IL) Unit 5

Powerton Station
(IL) Unit 6

Waukegan Station
(IL) Unit 6

Waukegan Station
(IL) Unit 7

Waukegan Station
(IL) Unit 8

Will County Station
(IL) Unit 1

Will County Station
(IL) Unit 2

Will County Station
(IL) Unit 3

Will County Station
(IL) Unit 4

18
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NOYV Date

Company

Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

9/17/2007

Allegheny Energy,
Inc.; Monongahela

Power d/b/a Allegheny
Energy; and West Penn
Power d/b/a Allegheny

Energy

Armstrong
Generating
Station (PA) Unit
1

Armstrong
Generating
Station (PA) Unit
2

Fort Martin (WV)
Unit 1

Fort Martin (WV)
Unit 2

Hatfields Ferry
(PA) Unit 1
Hatfields Ferry
(PA) Unit 2
Hatfields Ferry
(PA) Unit 3

Willow Island
(WV) Unit 2

9/26/2007

E.ON U.S. (Kentucky

Utilities)

Ghent Station (KY)
Unit 1

Ghent Station (KY)
Unit 3

19
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

3/10/2008 | Duke Energy W.H. Zimmer

Corporation Generating
Station (OH) Unit
1

W.H. Zimmer
Generating
Station (OH) Unit
B006

W.H. Zimmer
Generating
Station (OH) Unit
B007

W.H. Zimmer
Generating
Station (OH) Unit
B008

8/5/2008 Allete Inc. d/b/a Boswell Generating

Minnesota Power Station (MN)

Company Unit 1

Boswell Generating
Station (MN)
Unit 2

Boswell Generating
Station (MN)
Unit 3

Boswell Generating
Station (MN)
Unit 4

20
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

Laskin Generating
Station (MN)
Unit 2

10/21/2008 | Consumers Energy J.H. Campbell Plant
(MI) Unit 1

J.H. Campbell Plant
(MI) Unit 2

B.C. Cobb Plant
(MI) Unit 4
B.C. Cobb Plant
(MI) Unit 5

D.E. Karn Plant
(MI) Unit 1
D.E. Karn Plant
(MI) Unit 2

J.C. Weadock Plant
(MI) Unit 8

11/25/2008 | Unified Government of | Nearman Creek
Wyandotte Power Station
County/Kansas City, (KS) Unit 1
Kansas, acting through
the Kansas City Board
of Public Utilities

21
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(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Quindaro Power
Station (KS)
Unit 1

Quindaro Power
Station (KS)
Unit 2

12/8/2008

Nebraska Public Power

District (NPPD)

Gerald Gentleman
Station (NE)
Unit 1

Gerald Gentleman
Station (NE)
Unit 2

3/19/2008

E.ON U.S. and
Kentucky Utilities
Company (KU)

Ghent Station (KY)
Unit 1

Ghent Station (KY)
Unit 2

Ghent Station (KY)
Unit 3

Ghent Station (KY)
Unit 4

3/26/2009

Richmond Power and
Light

Whitewater Valley
Generating
Station (IN) Unit
1

Whitewater Valley
Generating

22
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010
Station (IN) Unit
2
3/27/2009 | American Municipal Richard H. Gorsuch
Power-Ohio, Inc. and Generating
Elkem Metals, Inc. Station (4 units)

4/16/2009 | Dominion Resources Kincaid Generating
Services, Inc., Station (IL) Unit 1
Commonwealth Edison | Kincaid Generating
Company, Station (IL) Unit 2
Mirant Americas, Inc.
State Line
Generating
Station (IN) Unit
3
State Line
Generating
Station (IN) Unit
4

7/24/2009 | DTE Energy Belle River Electric
Generating
Station (MI) Unit
1

Belle River Electric
Generating
Station (MI) Unit
2

23
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Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Monroe Electrical
Generating
Station (MI) Unit
1

Monroe Electrical
Generating
Station (MI) Unit
2

Monroe Electrical
Generating
Station (MI) Unit
3

Monroe Electrical
Generating
Station (MI) Unit
4

River Rouge
Electric
Generating
Station (MI) Unit
2

River Rouge
Electric
Generating
Station (MI) Unit
3

24
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Units Named
(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

St. Clair Generating
Station (MI)
Unit 2

St. Clair Generating
Station (MI)
Unit 3

St. Clair Generating
Station (MI)
Unit 4

St. Clair Generating
Station (MI)
Unit 6

St. Clair Generating
Station (MI)
Unit 7

Trenton Channel
Generating
Station (MI) Unit
9A

Trenton Channel
Generating
Station (MI) Unit
17

Trenton Channel
Generating
Station (MI) Unit
18

25
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

Trenton Channel
Generating
Station (MI) Unit
19

8/12/2009 | FirstEnergy Ashtabula
Corporation Generating
Station (OH) Unit
5

Bay Shore
Generating
Station (OH) Unit
2

Bay Shore
Generating
Station (OH) Unit
3

Bay Shore
Generating
Station (OH) Unit
4

Eastlake Generating
Station (OH) Unit
1

Eastlake Generating
Station (OH) Unit
2

26
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

Eastlake Generating
Station (OH) Unit
3

Eastlake Generating
Station (OH) Unit
4

Eastlake Generating
Station (OH) Unit
5

Lake Shore
Generating
Station (OH) Unit
18

8/18/2009 | Painesville Municipal | Boiler 3
Electric Plant, Boiler 4
Painesville, OH Boiler 5

8/26/2009 | Hoosier Energy Rural | Merom Generating

Electric Cooperative Station (IN) Unit
1

Merom Generating
Station (IN) Unit
2

8/26/2009 | White Pine Electric White Pine Power
Power, LLC Plant (MI) Boiler
1

27
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

White Pine Power
Plant (MI) Boiler
2

9/29/2009 | Indianapolis Power & | Eagle Valley

Light Company (formerly H.T.
Pritchard) (IN)
Unit 3

Eagle Valley (IN)
Unit 4

Eagle Valley (IN)
Unit 6

Harding Street

(formerly Elmer
W. Stout) (IN)
Unit 5

Harding Street (IN)
Unit 6

Harding Street (IN)
Unit 7

Petersburg
Generating
Stations (IN) Unit
1

Petersburg
Generating

28
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NOV Date Company Units Named Consent Decrees System-Wide Units Covered by the
(State) Entered before Resolution? Settlement
Jan. 2010

Stations (IN) Unit
2

Petersburg
Generating
Stations (IN) Unit
3

Petersburg
Generating
Stations (IN) Unit
4

11/18/2009 | Dayton Power and O.H. Hutchings

Light Company Generating
Station (OH)
Boiler 3

O.H. Hutchings
Generating
Station (OH)
Boiler 6

11/18/2009 | Wisconsin Public J.P. Pulliam
Service Corporation Generating
Station (WI) Unit 8

Weston Generating
Station (WI) Unit
1

29
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(State)

Consent Decrees
Entered before
Jan. 2010

System-Wide
Resolution?

Units Covered by the
Settlement

Weston Generating
Station (WI) Unit
2

Weston Generating
Station (WI) Unit
3

12/14/2009

Wisconsin Power and
Light Co.,

Alliant Energy Corp.,
Madison Gas and
Electric Co.,
Wisconsin Electric
Power Co.,
Wisconsin Public
Service Corp.

Columbia Energy
Center (WI) Unit
1

Columbia Energy
Center (WI) Unit
2

Edgewater
Generating
Station (WI) Unit
4

Edgewater
Generating
Station (WI) Unit
5

Nelson Dewey
Generating
Station (WI) Unit
1

Nelson Dewey
Generating

30
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Station (WI) Unit
2
31
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