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REBUTTAL TESTIMONY OF MICHAEL T. CLINE 1 

2 

3 

4 

5 

6 

Q. Please state your name and address? 

A. My name is Michael T. Cline and my business address is 720 Olive Street, St. 

Louis, Missouri 63101. 

Q. Are you the same Michael T. Cline who filed direct testimony in this proceeding? 

A. Yes, I am.   

PURPOSE OF TESTIMONY 7 
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Q. What is the purpose of your testimony in this proceeding? 

A.  The purpose of my testimony is to rebut the direct testimony of various witnesses 

from the MPSC Staff, the Office of the Public Counsel and the Missouri Industrial 

Energy Consumers pertaining to propone, rate design, the cost allocation manual 

and several other issues. 
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Q. On page 14, lines 8 through 9 of the direct testimony of Staff witness Cassidy, the 

Staff rejected the adjustments the Company made to move its propane operation 

below the line presumably because the Staff believes that all of the Company’s 

propane resources are needed for utility service.  Do you agree? 

A. No, I do not agree with Staff.  In planning for the last heating season of 

2009/2010, the Company had already cut by over 50% the amount of propane it 

determined it needed to serve the peaking needs of its customers.  I would note 

that Company witness Robert Glosier has testified in his rebuttal testimony that 

the propane that was exchanged with and ultimately sold to another party in 
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December 2009 was not replaced because design winter conditions could be met 

even with the propane shortfall. 

Q. What led to this significant reduction in reliance on propane? 

A. The peak requirements of the Company’s customers have declined from what 

they used to be when the Company planned for the possible use of a full cavern of 

propane. 

Q. Is this a recent development? 

A. While the Company has suspected for some time during heating seasons that have 

been generally warmer than normal that its peak sendouts had declined, it was 

reluctant to plan for such a change until it could validate this reduction during 

periods of sufficiently cold weather. 

Q. Does that mean that there have been periods of cold weather recently that the 

Company believed provided sufficient proof that peak sendout had declined 

enough to warrant a change in the planned utilization of propane? 

A. Yes.  December 2008 through January 2009 provided a period of cold weather 

that provided sufficient proof that peak sendout has declined enough to warrant a 

change in the planned utilization of propane.  The months of December 2009 

through February 2010 indicate even further decline.   

Q. Are you surprised by the Staff’s recommendation that opposes the Company’s 

proposed below the line treatment? 

A. Yes, in a sense I am surprised since one important outcome of the Company’s 

proposal should be a reduction in costs that will be borne by ratepayers which I 

would expect Staff to support so long as reliability is not sacrificed. 
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Q. Please explain. 

A. The Company built its propane cavern nearly forty years ago in an entirely 

different gas supply environment in which gas supplies were scarce and 

constrained in some sections of the country, and only one pipeline served 

Laclede’s market.  Since that time, the industry has undergone radical 

transformations with the deregulation of natural gas prices and the restructuring of 

interstate pipelines.  Also, two other pipelines now deliver gas into the St. Louis 

market, and today, not only have the Company’s peak requirements declined, but 

gas supplies are plentiful. 

Q. What does all of this mean for the propane cavern? 

A.  The Company last used a full cavern of propane in the 1978-79 winter.   Since 

that time the propane cavern has been used only sparingly, averaging only 13% of 

the cavern’s capacity.   Under these vastly changed circumstances from what 

existed when the cavern was built, in the Company’s view, it was its obligation to 

re-evaluate its continued reliance on a full cavern of propane. 

Q. You mentioned reduced costs to customers.  Can you be more specific? 

A. Up until October 2005, the Company’s propane inventory was included in rate 

base which, assuming a $20 million inventory, would have amounted to over $2 

million in carrying costs, at the Company’s overall weighted cost of capital, being 

recovered from the Company’s customers each year through base rates. 

Q. What changed in October 2005? 

A. Since that time, carrying costs associated with the propane inventory have been 

recovered through the Company’s PGA rates based on a much lower cost of short 
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term debt.  Notwithstanding the recently depressed short term debt rates, 

assuming an average short term debt rate over the past thirty years of 

approximately 6%, customers would still be paying over $1 million each year to 

the Company just to have it hold this relatively expensive form of peak shaving.  

Q. What do you mean by this relatively expensive form of peak shaving? 

A. With few if any exceptions, propane historically has been, and continues to be, 

more expensive on a Btu basis than natural gas.  For example, even at the cost of 

the older propane in the cavern today ($7.20 per MMBtu), propane is more 

expensive than natural gas today ($4 per MMBtu.)  The wholesale market price 

of propane today is higher yet at $13.00 per MMBtu. That’s why it’s prudent for 

the Company to begin to take steps now to reduce its reliance on propane to the 

extent feasible. 

Q. Are there any other costs customers would save through the Company’s reduced 

reliance on propane? 

A. Yes, as I stated in the Company’s response to Staff Data Request Nos. 136, 137.3 

and 137.4, customers would realize savings associated with the depreciation and 

return on the cavern net plant, as well as the operations and maintenance expense 

for that portion of the cavern no longer needed to serve the Company’s 

customers. 

Q. Are there other reasons for reducing the Company’s reliance on propane? 

A. As with any investment or property any business owns, the Company hopes to 

make more efficient use of this asset which has been largely idle over the years.  

To that end,  the Company believes that its proposal will permit it to use the  
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cavern more extensively for other purposes, a result that will hopefully allow it to 

derive greater economic value from this asset, while still ensuring that the peaking 

needs of its utility customers are met.    

Q. Assuming that the Commission agrees that it would be prudent for the Company 

to rely on less propane and look for ways to make better use of the propane 

cavern, why would it be necessary for the Company to move the cavern operation 

below the line? 

A. It’s unrealistic to expect the Company to continue to operate under the present 

regulatory framework and simultaneously attempt to optimize its use of the 

cavern.  Even though the Company has entered into transactions over the years to 

make fuller use of the cavern, the nature of the propane market in the St. Louis 

area, along with the relatively small size of the Company in relation to other 

market players, is such that it is difficult to guarantee revenue streams to 

ratepayers as a result of these transactions.  Couple that uncertainty with the paltry 

compensation the Company receives today through short term carrying costs for 

its management of the propane cavern, and the Company is left with an unsuitable 

economic arrangement.  The far more rational arrangement which the Company 

has proposed in this proceeding is for the entire propane cavern to be removed 

from the Company’s utility operations so that the Company would be at risk for 

maintaining and hopefully even increasing the utilization of its propane cavern, 

while at the same time achieving cost savings for its customers and assuring 

continued supply reliability.    
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Q. But hasn’t the Staff already questioned on pages 26-34 of the Cost of Service 

Report the Company’s ability to meet its customers’ requirements without 

retention of all of its peaking resources for utility operations? 

A. The Staff has made that assertion and it is unfounded.  The Staff appears to 

suggest that there is an inconsistency between the Company’s reduced reliance on 

propane in the Company’s latest reliability report and a finding by the Company’s 

underground storage consultant, NITEC, in its April 2010 report that another 1 

Bcf of gas is needed in the Company’s Lange underground natural gas storage 

field for the Company to be able to withdraw adequate natural gas volumes during 

a design heating season.  As the Company stated in its response to Staff Data 

Request No. 158.2 part k, the Company intends to adopt the NITEC 

recommendations and eventually add another 1 Bcf to storage.  In any event, if 

the Staff is challenging the Company’s gas supply capabilities, the appropriate 

forum in which to address this is in a future ACA proceeding, not the Company’s 

general rate case.  Finally, if supply reliability truly is the obstacle that is 

preventing Staff from endorsing the Company’s proposal for below the line 

treatment of the cavern, the Commission should understand that even with such 

treatment the Company, with its continued obligation to serve its customers, still 

controls the over 23 million gallons of propane remaining in the cavern which, 

until any other arrangement is made, would be available to serve customers’ 

peaking needs.  As with any other gas supply arrangement, the Company 

recognizes that it must be prepared to defend the adequacy and cost of any 

resources it uses to fulfill its gas supply obligation to customers.  
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Q. Even though Ms. Jenkins recommends that there be no change in the regulatory 

treatment of the propane cavern, is Commission approval even required for the 

Company to make that change?   

A. No, it is not.  The propane cavern itself has never been under the jurisdiction of 

the Commission. Thus, the Company is free to move that operation below the line 

so long as service to ratepayers is not diminished. 

Q. How can you say that the cavern has never been under the jurisdiction of the 

Commission? 

A Fundamentally, the distribution, transportation, storage or sale of propane has 

never been subject to regulation by the Commission.   The propane commodity 

itself along with the related network of oil product pipelines and storage facilities 

have had a different regulatory history compared to these same components in the 

natural gas industry.  Furthermore, the production and distribution of propane 

have always been subject to a different set of market forces than natural gas. 

Q. But don’t you agree that the Company used propane as a substitute for natural gas 

in order to stretch available natural gas supplies farther to serve utility customers? 

A. Yes, but the Company’s propane assets didn’t become jurisdictional by virtue of 

the Company utilizing a supplemental energy source.   Moreover, to the extent 

that propane is a substitute for natural gas supplies, it becomes even more 

apparent that the Company’s use of this asset is not subject to the Commission’s 

jurisdiction.    

Q. Why is that? 
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A.  The Commission has consistently recognized over the years that it is utility 

management rather than the Commission that has the duty and authority to 

determine what particular mix of gas supply or gas supply-related resources 

should be used to meet the system requirements of jurisdictional customers.  In 

fact, the Commission has specifically rejected the argument that Commission 

approval is required for an LDC to enter into, terminate or otherwise use such 

resources in the way it believes is appropriate.  Instead, the Commission’s sole 

focus is on ensuring that utility customers receive reliable service at just and 

reasonable prices, with the LDC responsible for determining how that is done, 

subject to prudence reviews.   Accordingly, while the Staff is undoubtedly free to 

evaluate such issues in the appropriate ACA proceeding to ensure that Laclede 

has satisfied these requirements, it is not entitled to dictate what assets Laclede 

uses to achieve that objective.   Since the propane cavern, and the inventories it 

holds, is simply another of these interchangeable assets, it falls within the 

prerogative of utility management to determine how that asset will be used. 

Q. Please summarize your rebuttal to Staff in this area. 

A. The Commission should be encouraging, not thwarting, utilities in their attempts 

to look for ways to cut costs and change outmoded ways of doing business as is 

the case with the Company’s proposal to move its propane cavern operation 

below the line. 

Q. On pages 13-15 of the direct testimony of Missouri Industrial Energy Consumers 

(“MIEC”) witness Meyer, MIEC also opposes the Company’s proposal to move 
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justification for such a move in my direct testimony. What is your response? 

A. My testimony above in response to Staff witness Cassidy regarding the same issue 

provides all of the justification Mr. Meyer should need. 
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Q. On page 14, lines 4 through 6 of the direct testimony of Staff witness Cassidy, the 

Staff  proposed to increase test year revenues associated with a propane sale that 

Laclede made in December 2009. Do you agree with the Staff’s adjustment? 

A. No, I do not agree with Staff for several reasons.  First, the PGA/ACA process, 

rather than a base rate proceeding, provides the appropriate forum for addressing 

the ratemaking treatment of this issue.   Under Laclede’s PGA/ACA tariffs, the 

costs associated with the Company’s use of propane isn’t reflected in the 

Company’s rates until the ACA recovery year following the period when the 

Company actually vaporizes propane to meet system requirements.  Moreover, 

those same tariffs also specify which of Laclede’s various customer classes are 

and are not responsible for paying for any propane used by the Company.   

Accordingly, to the extent the Staff or any other party has an issue with this 

transaction, the appropriate place to deal with it is in an ACA proceeding in which 

the cost consequences of this sale, if any, are passed through to customers as 

propane is vaporized to meet system requirements.  Second, ratepayers are not 

entitled to the proceeds from the sale of propane that Laclede owned.  Third, this 

sale, which Laclede did not solicit and attempted to avoid, as explained in the 

rebuttal testimony of Company witness Glosier, was the first of its kind by 
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Laclede and represented an extraordinary and non-recurring transaction that 

should not be considered for purposes of establishing future rates. 

Q. What problems arise if one tries to deal with this issue in a base rate case 

proceeding instead? 

A. In addition to being inconsistent with the Company’s tariffs, such an approach 

raises a score of problematic issues.  For example, handling the issue in a rate 

case proceeding could fundamentally change  cost responsibility by customer 

class compared to that which is contemplated by the Company’s PGA/ACA 

tariffs. Rather than have propane costs allocated solely to sales customers, 

together with any offsets that might be appropriate in the very unlikely event one 

were to establish that the Company had somehow been imprudent to the detriment 

of its customers in conducting its propane activities, imputation of propane 

revenues in this case could allocate significant revenues to transportation 

customers who pay little or none of these costs.    Moreover, imputing revenues in 

this case would effectively penalize the Company for a propane transaction 

outside of the ACA process even though there is absolutely no evidence of the 

two things that under Missouri law must be demonstrated to support an 

adjustment to gas costs, namely an act of imprudence and a detrimental impact on 

customers as a result of that act. 

Q. Has Staff or any other party made any allegation that Laclede was imprudent in 

how it handled this situation? 

A. No. 
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Q. Has Staff or any other party made an allegation that ratepayers have been harmed 

as a result of this sale? 

A. No.   

Q. If one were to assume, for the sake of argument, that the imputation of these 

propane revenues was not directly contrary to Laclede’s tariff, would ratepayers 

have the right to share in these revenues by virtue of the fact that they have paid 

something in the Company’s PGA rates to cover the cost of financing Laclede’s 

propane inventories?  

A. No. Simply stated, consistent with long-standing regulatory precedent that has 

even been recently affirmed by this Commission, paying rates for a service that 

covers the return of an asset and a return on an asset does not confer ownership of 

the asset to the ratepayer.  The utility is the entity that expended the funds initially 

to purchase the asset and has title to the asset.  This is the case with any asset 

purchased by the utility, whether it is a purchase of pipe to distribute gas to a 

customer’s premise or whether it is inventory.   

Q. What is this long-standing regulatory precedent to which you refer? 

A. In 1926, in Board of Pub. Utility Com’rs v. New York Telephone Co., the 

Supreme Court stated: 

[c]ustomers pay for service, not for the property used to render it. 

… By paying bills for service they do not acquire any interest, legal or 

equitable, in the property used for their convenience or in the funds of the 

company… 
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Q. And when did this Commission affirm the rationale in the Supreme Court 

decision? 

A. The Commission cited the Supreme Court ruling in its May 22, 2007 Report and 

Order in Ameren Case No. ER-2007-0002, in its discussion of the proper 

treatment of costs in connection with Electric Energy, Inc. and the Joppa Power 

Plant.   Earlier in that same Order the Commission stated: 

The purchase of power does not give the purchaser an ownership 

interest in the supplier of power any more than the purchase of a new car 

gives the purchaser an ownership interest in Ford Motor Company. 

The same can be said for Laclede customers who have paid rates over the years 

which included some recovery of carrying costs associated with Laclede’s 

investment in propane inventory.  Customers received value for the service they 

purchased, namely the Company’s stand-by ability to vaporize propane that it 

purchased and stored for customers in the event it was needed  to meet customers’ 

peak requirements.  Yet the payment for that service did not give customers 

ownership of such inventories so that they could lay claim to any proceeds the 

Company received for this unintended sale. 

Q. On pages 13-15 of the direct testimony of Missouri Industrial Energy Consumers 

(“MIEC”) witness Meyer, MIEC suggests that the Company’s retention of the 

entire $5.9 million of proceeds from the December 2009 sale of propane is tied to 

the Company’s proposal for below the line rate treatment of the propane cavern.  

Please comment. 
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A. Mr. Meyer is sorely mistaken.  The Company had been contemplating the 

possibility of below the line rate treatment of the propane cavern for years and 

began preparations to file the instant case in which it announced such intention 

before the December 2009 unsolicited sale of propane was even on the 

Company’s radar screen.  

Q. On page 14, lines 5-9, Mr. Meyer proposes to flow back the $5.9 million proceeds 

to ratepayers over a two year period on the basis that rates “include recovery of 

those propane inventories and expenses”.  Do you agree? 

A. No, I do not agree.  First, as I explain below, even though rates may include 

recovery of costs for carrying the propane inventories, the Company does not 

recover any of the inventory cost itself until the propane is vaporized and sold to 

its utility customers.  Second, as is amply covered above, ratepayers do not take 

title to assets simply as a result of paying rates related to the recovery of asset 

costs. 

Q. On page 14, lines 10-14, Mr. Meyer suggests that ratepayers are funding propane 

inventories.  Do you agree? 

A. Absolutely not.  Ratepayers have not laid out any cash for the Company to 

acquire such inventories.  The Company with its own funds acquired these assets.  

Funding the acquisition of those assets should not be confused with compensating 

the Company for the financing cost associated with the Company’s outlay of such 

funds. 
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Q. Even if the Commission should agree with Mr. Meyer over the objection of the 

Company that the sale proceeds should be flowed-back to ratepayers over two 

years, how should Mr. Meyer’s clients be affected? 

A. As I stated above, since transportation customers pay no carrying costs associated 

with propane inventory, except in instances in which they purchase gas from the 

Company under the LVTSS rates schedule, such customers should get credited 

with none of the proceeds.  

Q. Are there any other reasons why the treatment proposed by Staff and MIEC for 

this item is unreasonable and inappropriate? 

A. Yes. Staff proposes to recognize the entire revenues associated with this 

transaction in a single year while MIEC proposes to flow it through over two 

years.  There is absolutely no basis for either of these extreme positions, even if 

one were to erroneously assume that any flow-through at all was appropriate.   

Over the nearly forty years the Company has operated the cavern, this is the first 

time a transaction like this has occurred.  Given this consideration, it is simply 

ludicrous to assume, as Staff and MIEC do, that rates should be adjusted based on 

the assumption that such an event will happen every year or every other year.   

Indeed, under typical normalization principles, the most that they could even 

possibly propose to include in rates would have been something equivalent to 

approximately 1/40th of the actual sales revenue.   Again there is absolutely no 

basis for recognizing any of these revenues in rates.  This is simply another factor, 

however, that demonstrates the untenable and wholly inappropriate nature of 

these adjustments.      
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Q. Do you agree with the Staff’s recommendation that rates for residential customers 

be designed using a Straight Fixed Variable (“SFV”) methodology?  

 A. Consistent with the recommendations I made in my direct testimony, the 

Company is willing to establish SFV rates, but the Company’s preference is for 

continuation of the Weather Mitigation Rate Design (“WMRD”) with some 

modifications that move the Company closer to what an SFV rate design would 

do. 

Q. Why is WMRD preferred by the Company? 

A. Although the Company commends the Staff for endorsing an approach like SFV 

which, assuming the Company loses no customers as a result of its 

implementation, addresses the Company’s cost recovery concerns with respect to 

volumetric rates, the Company is concerned about the burden that is shifted to low 

use customers under such a design and the possible loss of customers who may no 

longer be able to justify the continued use of natural gas.  One of the best features 

of the WMRD is that it addresses this concern by reducing the amount of costs 

recovered in the first block of the Company’s PGA rate – a rate design component 

that, in turn, reduces the overall impact on low-use customers of recovering fixed 

costs on a fixed basis.   

Q. Office of the Public Counsel (“OPC”) witness Meisenheimer on the other hand, in 

pages 21-26 of her direct testimony, recommends a two-part residential rate 

design that is comprised of a $16.50 customer charge and a single non-blocked 

volumetric rate.  What is your reaction to OPC’s recommendation? 
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A. OPC’s proposal is a giant and unnecessary step backwards in terms of addressing 

the Company’s cost recovery in periods of warmer than normal weather or 

conservation.  The only way the Company could conceivably abandon WMRD in 

favor of OPC’s proposal would be to couple it with the Customer Usage 

Adjustment (“CUA”) clause I proposed in my direct testimony. However, due to 

distorted messages and scare tactics that were used by opponents of the statute 

that authorized the MPSC to approve such a clause, regrettably the CUA 

irrationally has become a hot potato that leaves the industry with cost recovery 

solutions that are less than ideal. 

Q. Why do you say that OPC’s recommendation is an unnecessary step backwards? 

A. As I previously indicated, the Company’s WMRD already has features that 

address the main concerns that OPC has raised in opposition to the SVF rate 

design – namely its impact on low-use customers.  Accordingly, OPC’s approach 

seems to be little more than a gratuitous attempt to change the Company’s 

existing rate design for change’s sake.     

Q. On page 23, lines 14-17 of her direct testimony, OPC witness Meisenheimer 

states that ‘[i]n highly competitive markets, it is common for firms to recover all 

costs through only usage based fees? 

A. Do you agree? 

Q. No, I do not.  Ms. Meisenheimer did not provide any examples in support of her 

statement.  Instead, there is evidence that the opposite is true.  For example, 

charges for most cell phone, cable and satellite services are fixed and, even 

though in some instances there may be different grades or packages of service 
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from which to choose, charges for these services truly do not fluctuate, as Ms. 

Meisenheimer suggests, with how much the subscriber uses the service.  

Moreover, if OPC was serious about relying on what companies in highly 

competitive markets do for purposes of fashioning regulatory solutions, there 

would have to be a wholesale modification to OPC’s position on a wide variety of 

other issues, including the use of credit scoring, billing customers in advance for 

service, being able to collect deposits in advance of providing service, insisting 

that customers pay the full costs of service each and every month, and being able 

to discontinue service for non-payment on a much more expedited basis.  I have 

not seen OPC provide much deference to how companies operate in highly 

competitive markets when it comes to these items.        

Q. On page 21 of her direct testimony, Ms. Meisenheimer relies on cost causation to 

support her recommendation for the establishment of a uniform volumetric rate so 

that the Company’s recovery of cost varies with customer usage.  Do you agree 

that cost causation should be considered in designing rates for distribution 

service? 

A. Absolutely.  However, due to the relatively fixed nature of distribution costs, cost 

causation would appear to be better aligned with a design that provides for fixed 

distribution charges as opposed to the volumetric aspect of Ms.  Meisenheimer’s 

recommended design.  When a customer conserves a therm of gas, the gas itself 

stays in the ground, is not purchased and natural gas savings are achieved and 

appropriately reflected as a reduced charge to the customer in the PGA portion of 

the bill.  However, there is no corresponding reduction in distribution costs when 

 19



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

gas is conserved.  For a residential customer the same service pipe is put in the 

ground and the same meter installed regardless of whether the customer has an 

efficient gas furnace or not or decides to keep the house at 68 degrees or 60 

degrees.  Likewise, the same billing system and customer call center is in place 

regardless of whether the customer conserves or not.  Those who suggest that 

lower distribution charges should also accompany a customer’s conservation 

efforts and that there is some underlying cost justification, ignore the economic 

realities of the Company’s relatively fixed distribution cost structure. 

Q. Earlier you mentioned some modifications the Company proposed in conjunction 

with its preference to retain its WMRD.  In light of the testimony of Staff and 

OPC, are any further comments in order? 

A. In the interest of protecting low use customers and still recovering all of its 

distribution costs, in direct testimony the Company proposed a more moderate 

increase in customer charges compared to Staff’s SFV methodology.  

Specifically, the Company proposed to increase its customer charge to $19.50 in 

the summer and $25 in the winter.  However, the linchpin to the success of such 

an approach from the Company’s cost recovery standpoint is to simultaneously 

implement either a Customer Usage Adjustment clause or a one-way refund only 

tracker, either one of which would likely have a negligible impact on customers’ 

bills. It is important for the Commission to recognize that without the 

implementation of either one of these trackers, the Company estimates that it 

could still be exposed to potential residential usage losses alone of $3.5 million, in 

addition to potential usage losses from C&I General Service customers, that must 
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be addressed by the Commission in this proceeding either through rate design or 

additional revenue requirement.   Even if the Company overcame it reservations 

about the impact of high customer charges on low use customers and increased its 

customer charge to $25 in the summer and $35 in the winter, its exposure to 

residential usage losses could still be in excess of $1 million per year, still a 

potential impact the Company cannot ignore.  

NITEC FEES 7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. On page 80 of the Staff’s Cost of Service Report, Staff witness Cassidy 

recommends that test year expense associated with fees paid by the Company to 

NITEC be reduced by $430,307.  Do you agree that the resulting level of NITEC 

fees of approximately $58,000 is representative of future charges paid to NITEC? 

A. No, I do not.  The Company’s payment to NITEC for the April 2010 report 

provided valuable information to the Company for purposes of future gas supply 

planning for the Company’s customers.  Since the Company expects to update 

this study every two years at a cost of $100,000 per update for purposes of 

measuring over or under recoveries of on-going storage losses through the PGA, 

as the Company has proposed, and since the Company expects that a similar 

comprehensive study in the range of $500,000 may be required every six years, 

the Company should be permitted to build into base rates $120,000 of NITEC 

fees, instead of the $58,000 proposed by Mr. Cassidy.  

LEGAL FEES 21 

22 

23 

Q. On page 80 of the Staff’s Cost of Service Report, Staff witness Lisa Hanneken 

removed $181,000 of legal fees from the Company’s test year expenses on the 
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grounds that these were non- recurring.  Do you agree with Ms. Hanneken’s 

adjustment? 

A. No, I do not.  First, these fees were incurred by the Company to defend itself 

before the FERC Enforcement Staff in an investigation it undertook in connection 

with allegations initially raised by the MPSC Staff, in its audit of the Company’s 

gas supply costs in Case No. GR-2006-0288, relating to certain alleged buy/sell 

transactions.  As a result of such allegations, the Company had to retain outside 

counsel to represent the Company in the FERC Staff investigation and file a self-

report to the FERC Enforcement Staff.  Over the ensuing months, the Company 

incurred over a million dollars in legal and other expenses to gather and provide 

information to the FERC Enforcement Staff.  In the end, the FERC Enforcement 

Staff determined that there was no basis for pursuing any action against Laclede.  

Since the MPSC Staff’s actions precipitated incurrence of these costs for an 

enforcement matter which the FERC Staff ultimately decided it would not 

continue to pursue, such costs should not be disallowed.  Second, as I previously 

noted, these costs represent only a fraction of the total costs the Company 

incurred in this matter.  The vast majority of the Company’s expenses were 

incurred before the start of the test year for which the Company has not sought 

any recovery in base rates.  Third, based on the Staff’s Procurement Analysis 

Department track record in proposing disallowances in Laclede ACA proceedings 

over the years, $181, 000 is not an unreasonable level of on-going legal expenses 

the Company may incur in the resolution of future ACA matters. 
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Q. On page 17 of the Staff’s Rate Design and Class Cost of Service Report Staff 

witness Allee recommends that the Incentive Sharing Ceiling Price in the 

Company’s Gas Supply Incentive Plan (“GSIP”) be lowered to $7.50 per MMBtu 

from the current ceiling price of $8.99.  Do you agree with Ms. Allee’s 

recommendation? 

A. No, I do not.  The GSIP in effect today, which was designed by OPC, 

unfortunately provides that the Company receive no compensation for the 

Company’s efforts in reducing gas costs if its actual costs are greater than the 

Incentive Sharing Ceiling Price, presently at $8.99.  Ms. Allee’s proposal 

obviously reduces the potential reward to the Company should prices reach the $9 

range again. 

Q. Please briefly describe the Plan in more detail. 

A. A benchmark cost of gas is established that is comprised of a weighted average 

cost of gas based on published first of the month price indices at the various 

locations where the Company has historically purchased its gas.  If the Company 

purchases gas below the benchmark, the Company is eligible to retain 10% of 

such savings up to $3,000,000 each year so long as the benchmark cost of gas 

falls within a designated price band. 

Q. What do you mean by the price band? 

A. Presently, the benchmark cost of gas must be between $4.00 and $8.99 MMbtu 

Incentive Sharing Ceiling Price for the Company to be eligible to be rewarded for 

its efforts.  However, if the Plan is truly intended to encourage the Company to 
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reduce its gas costs, the magnitude of gas prices should have absolutely no 

bearing whatsoever on whether the Company should be rewarded for its efforts.  I 

am sure that when the NYMEX nearly hit $14 per MMBtu in the summer of 2008 

customers would have been grateful for any offset the Company could have 

provided to such a price.  Likewise, when prices dropped to under $4 recently, 

there should still be an interest in realizing additional savings for customers, 

especially in today’s economy just as the Procurement Analysis Department of 

the Staff isn’t any less vigorous in examining the prudence of the Company’s gas 

purchases simply because gas prices have dropped.  Instead, under the existing 

GSIP if the benchmark price falls below $4 and the Company is able to purchase 

gas below such price, the Company is not compensated for its efforts. 

Q. What do you recommend in response to Ms. Allee’s recommendation? 

A. Rather than lower an already artificial ceiling price in the GSIP, the Company 

recommends that the price band be eliminated altogether since the Company 

should be rewarded any time it achieves savings in relation to a benchmark price, 

whether gas prices are high or low. 

Q. Are there any other changes to the GSIP the Commission should consider at this 

time? 

A. Yes. I also recommend that the Company should retain 10% of all savings 

achieved under the Plan, regardless of the magnitude of savings. Rewards for 

beating the benchmark should not cease simply because rewards have reached a 

designated level.  Even though a strong case can be made for the propriety of the 

Company receiving an increasing share of the savings as the savings it realizes for 
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the Company grows, at the very least a 10% reward should accompany every 

dollar of savings.  

LANGE UNDERGROUND STORAGE  3 
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Q. On page 27 of the Staff’s Cost of Service Report Staff witness Anne Allee claims 

that the Company had not provided Staff with information sufficient for it to 

accept the Company’s accounting adjustments with respect to non-recoverable 

gas.  Do you agree that the Company has not provided such information? 

A. Although I believe that the information previously provided by the Company 

would have been sufficient for this purpose, we have now provided the Staff with 

the final NITEC report which became available shortly after Staff filed its direct 

testimony.   Given the breadth and comprehensive nature of this three volume 

report, it should be more than adequate for the Staff to now support the 

Company’s adjustments.  In addition, as far back as October 2009, before the 

Company filed the instant case, the Company provided the Staff with an earlier 

NITEC report in the course of an ACA audit in Case No. GR-2008-0387, which 

also quantified the Company’s non-recoverable gas, albeit as of November 1, 

2005 rather than December 31, 2008.  Thus, even prior to receiving the latest 

report from NITEC, the Staff should have been familiar with the type of data and 

analysis that NITEC was using to arrive at its conclusions based on the earlier 

NITEC report which exceeded 300 pages in length.   

Q. On page 28 of the Staff’s Cost of Service Report, Staff witness Anne Allee makes 

the same argument about not having received adequate information from the 

Company to accept the Company’s proposal to recover on-going losses through 
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the PGA.  Does the Staff now have adequate information to justify approval of the 

Company’s proposal? 

A. Yes, it does.  And if the Company’s proposal is adopted, the Company can keep 

current in recovering from customers, as it should, all of the gas supply costs it 

incurs in connection with serving its customers.  
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Q. Has the Staff proposed any changes to the Company’s Cost Allocation Manual 

(CAM) in this proceeding? 

A. Yes, as discussed in the rebuttal testimony of Company witness James A. Fallert, 

the Staff has proposed a number of changes to the methodology underlying how 

costs are allocated between Laclede and its affiliates under the CAM. 

Q. Has the Staff proposed to address all aspect of the CAM as it applies to all 

affiliate transactions? 

A. No.  The Staff has proposed to defer any consideration of those provisions of the 

CAM that relate to gas supply and capacity transactions to the Company’s ACA 

proceedings. 

Q. Do you believe deferring an evaluation of these provisions of the CAM is 

appropriate? 

A. No. In our last rate case proceeding, all of the parties agreed – at Staff’s 

insistence – to sit down after the case was over and discuss potential changes to 

the CAM to address any concerns that the Staff or OPC might have.  Although we 

had a few meetings, progress in discussing such issues came to a grinding halt 
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when Staff proposed various adjustments relating to certain gas supply 

transactions between Laclede and its affiliate LER.  

Q. Were these transactions between Laclede and LER done in compliance with the 

CAM? 

A. Yes.  I believe they were done in full compliance with the market pricing 

standards and principles that are not only set forth in the CAM but also in the 

Commission’s affiliate transactions rules.  Unfortunately, the Staff has apparently 

decided that it wants to eliminate the very ability of utilities, like Laclede, to 

engage in these kinds of affiliate transactions, even though they are expressly 

permitted by the CAM and the Commission’s affiliate transactions rules.   The 

Staff has attempted to accomplish this unlawful objective in various ACA 

proceedings, involving not only Laclede but other utilities as well, by proposing 

pricing standards for such transactions that are directly contrary to those set forth 

in the rules and Laclede’s CAM – standards that would have the inexorable effect 

of making it economically impossible for any utility to engage in such 

transactions. 

Q. Why would the unauthorized standards advocated by Staff make it impossible to 

conduct engage in such lawful activities? 

A. The Commission’s affiliate transactions rules, and the CAM Laclede has 

implemented in compliance therewith, provide that purchases and sales of natural 

gas and capacity between Laclede and its marketing affiliate are to be priced 

based on the competitive market price for such items as determined by reference 

to market price indices, prices offered by unaffiliated suppliers, etc.  Despite this 
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clear direction, the Staff has nevertheless taken the position that such purchases 

should be priced based not on the fair market price or even on the cost to the 

utility for acquiring the supplies, but on the affiliate’s cost of gas. Such a position 

is in direct conflict with the affiliate transactions rules because it would clearly 

preclude such lawful purchases from ever being made.  Simply put, no affiliate, 

nor any other unaffiliated supplier for that matter, would ever agree to sell gas to 

an entity under circumstances where it can never receive any compensation for 

the risks it has undertaken or the services it has provided in making that sale. 

Q. Is the same thing true regarding Staff’s position on the sale of gas or capacity to 

an affiliate? 

A. Yes.  The Staff’s position on sales made to an affiliate is equally designed to 

foreclose all such transactions.  To that end, the Staff has taken the position that 

Laclede should sell gas supply to LER not at the higher of fair market price or 

even Laclede’s fully distributed cost for such supplies, but at that price plus any 

profit that LER earned on its resale of gas supply.  In other words, Staff contends 

that, despite the requirements of the Rules, LER should be precluded from having 

the same opportunity afforded to unaffiliated independent gas marketers to earn 

profits on gas supply acquired from Laclede for resale.  Again, as Staff well 

knows, no firm would ever do business on such a basis and such discriminatory 

treatment is simply Staff’s way of trying to prevent utilities from engaging in the 

kind of transactions that the Commission’s own rules freely permit. 
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Q. Are there any recent developments that further illustrate this glaring conflict 

between the standards invented by Staff for pricing such transactions and those set 

forth in the Commission’s rules? 

A. Yes, this conflict has only become more obvious with the passage of time.   In a 

recent ACA proceedings involving Atmos Energy Corporation (“Atmos”), for 

example, Staff took essentially the same position regarding that utility’s purchases 

of gas from its affiliate, Atmos Energy Marketing, LLC (“AEM”) as it has with 

Laclede’s purchases from LER.  Specifically, on March 12, 2010, Staff witness 

David Sommerer filed direct testimony in Atmos’ Case No. GR-2008-0364 in 

which he proposed to disallow approximately $360,000 in gas costs incurred by 

Atmos as result of purchases it made from AEM to provide gas supply to the 

Hannibal and Butler, Missouri areas.   

Q. How did Staff attempt to justify this proposed disallowance? 

A. Amazingly, Mr. Sommerer proposed this disallowance even though he 

acknowledged the applicability of the fair market pricing standard in the affiliate 

transactions rules and even though it was undisputed that Atmos had issued a 

Request for Proposal to a large number of gas supply marketers for its gas supply 

needs and had awarded AEM the gas supply contract only after AEM tendered the 

low bid for the Hannibal/Canton and the Butler systems.  According to Mr. 

Sommerer, such a result was appropriate because the fair market price for any 

purchase made from an affiliate is not the price established through a competitive 

bidding process but instead is represented by the affiliate’s cost of acquiring that 

gas without any markup of any kind for the services provided or risks undertaken 
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by the affiliate in providing the supply.   As Mr. Sommerer stated on page 9 of his 

sworn testimony: “Profits are disallowed because LDC’s do not mark up the price 

of gas to their customers.  What is to be passed through in the PGA charge is the 

actual invoiced cost of gas.  If Atmos had purchased the gas itself, instead of 

through its affiliate, the actual cost of the gas, without profit, would be the basis 

for the Purchased Gas Adjustment charge to customers.”   

Q. Is there any basis for such a position? 

A. I have been advised by counsel and it is apparent to me as a person who can 

simply read, that this is a patently false assertion of what the affiliate transaction 

rules require.  If such a tortured construction was correct, then the rules would 

have to state that if a utility purchases a good or service from an affiliate then it is 

the lower of the affiliate’s cost or the fair market price for the good or service that 

is to be used to price the transaction.   They do not.  If such a construction was 

correct, then Staff counsel would have to retract his admission at an earlier oral 

argument involving Laclede that affiliates are indeed permitted under the affiliate 

transactions rules to earn a profit when they sell gas to an affiliated utility.  He has 

not.  If such a construction was correct, the Commission would also have to revise 

the provisions of its affiliate transactions rules that prohibit utilities from treating 

their marketing affiliates differently from unaffiliated suppliers so as to provide 

that, unlike those unaffiliated suppliers, marketing affiliates may not make any 

profit on gas they sell to a utility in the wholesale market.  It has not.    Indeed, if 

such a tortured construction was correct, the Commission would have to clarify its 

rules to provide that affiliates are not to be considered separate and distinct 
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companies but simply appendages of the utility that can only do business with the 

utility if they are willing to forgo all profits and compensation of any kind for the 

services they provide.  It has not. 

Q. Why do you believe Staff has taken these positions? 

A. As I previously said, it could not be any clearer what Staff is up to here, namely 

the wholesale elimination – not through a rule change but through a retroactive 

assault on existing rules – of any ability by utilities to engage in lawful 

transactions that are freely permitted under those rules.  Unfortunately, Laclede 

and its affiliates have had to endure nearly two years of legal expense, countless 

procedural skirmishes, trips to circuit court, and other diversions of their 

resources because of this effort to retroactively rewrite the Commission’s rules.     

Rather than put a stop to such efforts, however, the Staff has simply compounded 

its unauthorized approach in this case by proposing other adjustments that, as 

Company witness Fallert explains, are equally baseless and inconsistent with the 

CAM.  Whether those adjustments have been made in an effort to unlawfully 

appropriate money from Laclede’s affiliates or to harass Laclede in yet another 

venue as retribution for the Company’s refusal to buckle under to this patently 

incorrect construction of the Commission’s rules, I do not know.  What I do know 

is that utilities have a right to expect that they will not be unfairly penalized by 

having the ground rules that they relied upon to conduct lawful activities changed 

retroactively after the fact.  To ensure that this no longer happens, I accordingly 

recommend that the Commission explicitly endorse the attached CAM provisions 
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which the Company has been operating under with Staff’s full knowledge for the 

past six years.  (See Schedule MTC-R1).         

Q. Does this conclude your testimony? 

A. Yes, it does. 

 32








































	Cline Rebuttal Final.pdf
	REBUTTAL TESTIMONY OF MICHAEL T. CLINE
	PURPOSE OF TESTIMONY
	BELOW THE LINE TREATMENT OF PROPANE CAVERN
	PROPANE SALE
	RATE DESIGN
	NITEC FEES
	LEGAL FEES
	GAS SUPPLY INCENTIVE PLAN
	LANGE UNDERGROUND STORAGE
	COST ALLOCATION MANUAL




