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L Petl’uon of Southwesiern Bell Telephone )

_;.Company for a Determination that it is ) L

~ Subject to Price Cap Requlation Under ) Case No. TO-97-397
.. Section 392.245 RSMo (1996). )

INITIAL BRIEF GF THE STAFF OF THE
[MiSSOURI PUBLIC SERVICE COMMISSION

Comes now the Staff of the Missouri Public Serwce Commission ("Staff") and
- presents the Staff powtlon in this case.
Introduction

This case began with a Petition, filed by Southwestern Bell Telephone Company

: ("SWBT') requestlng 'hat the Commission make a determmatlon that it be subject to price - "

'cap regulanon Thn'.-. Pet:tlon was filed on March 21, 1997. The Commission gran!ed .

a mterventlon "requcs*s o MCI Telecommunications Corporation ("MCI"), The State of -

M= imetru Access Transmission Servites, Inc. ("MClimetro™), United Telephone

' Mlssoun,

Company oa Jlissournt dibla Sprint ("United”), AT&T Communications of lhe Southwest, Inc.

("AT&T") “C'E Midwast Incorporated ("GTE"), Sprint Communications Company L .F.

(“Spnnt") {:e Ech Tc!ecom‘of Missouri, inc. ("Birch"}, Kansas City Fiber Network, L.,

("K C._ Flber‘ 3 and LompTeLMo

Eu‘rst-:ant to Commission Orders, a hearing was held in this case on June 30, 199?.

Pkr"ior td;tﬁé

‘rwdenuary heanng, oral argument was heard by the CDmmISSIon relating to -

the Mot#on 3 Strah tcstlmony filed by SWBT on June 20.‘1997 and the request that

: cggﬁdentua’! mform:«:non be retumed to SWBT. The Commission requested that parties
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Before movmg to the requuements of Section 392.245.2 , it must first be establashed that

997'._The Staﬁ discussion of this issue appears at IV, herein.
PRICE CAP REGLLATION
Sectxon 292.245.2' specifically states:

'A large incumbent local exchange telecommunications
cornpany shall be subject to regulation under this section upon
a determination by the Commission that an alternative local
excl:ange tetecommunications company has been cerlified to
‘pruvide basic local telecommunications service and is :
‘providing such service in any part of the large incumbent ;
“comnpany’s service area. :

_the pehtzonmg party is a "large lncumbent local exchange telecommumcatlons company." |

uECﬂDﬂ 386 020(30) deﬁnes a Iarge incumbent local exchange telecommumcatsons“

;;company as one that has at least one hundred thousand access Imes in Missouri.

tthough SWBT did nol piead this fact in its Petition, nor did SWBT establish this fact in

tea.tlmony ﬁied In this case, the Commission may utilize ils prior knowledge to ascertain ¢

ith'at SWBT d:}es indeed have at ieast one hundred thousand access lines in Missouri and




jpure{y {aétual ques icn ffor the Commission. ~What are the undisputed facts? That
Commumcattons Cable Laymg Company, Inc. d/bfa Dial US ("Dial US") appilied {0 this
Comm;soaon for ace: .mcate to provide tasic local telecommunications service in all of
aWBT‘s MISSOUH exch: znges The Commission, by Order dated December 20, 1896 in
Case No. TA-86-347, approved that request.?

MCi in' its opening statement attempted to blur the Commission's focus on this

xssue by trymg to creale a dtstmctron between a facilties-based prowder and a reseller of

1ocal exchange teiecom'nunlcatnons services. This argument must fail. MCI points the

Commission tc Secticm 392.450 which deals with certification of competitive local

exchang,e teiecemmun:bations cotnpanies in order to make its point.? Section 392.450.1 . '

¥

make a dsstmctmn betv. gen the provision of basic local telecommunications service or for

; the resaie of ba

" Voight Rebuttal, Ex. 6, p. 3. Hedges Direct, Ex. 1, p. 2. The Office of the
Public Counsel 2dmits this factual premise by referring to the tariffs and
. customers of Dizl US See Melsenheamer Rebuttal, Ex. 7, pp. 2 and 11.

|c local 1eiecommumcatlons service. This dnstmctton apphes only to the _

g
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-Se'chond‘ '392..245.‘2_,%7requires -unly- that. "an altemative. local _exchange

"Alternative local exchange teiecommunications company”, a
local exchange telecommunications company certified by the -
commission to provide basic or nonbasic local
telecommunications service or switched exchange access
sefvice, or any combination of such services, in a specific
geographuc area subsequent to December 31, 1895,

There'i IS no d:stmctnon in thls definition between a facilities-based versus reseller provider,

,-‘f.\‘ RaE

Un!y that_ there be a certiﬁpate to provide "basic or non-basic local telecommunications

. Thus MCli's distinction is without merit.
The ﬁmt step in the two-step determination is a simple determination as to whether

or not an altematlve Iocal exchange telecommunications company has been certified by -

(T Commsssmn The Comrmssaon has been presented with uncontradicted ewdence that '+

 Dial US was granted a cemf cate by this Commission to provide basic local exchange

lpiecommunucatton se"wce pursuant to its Order dated December 20, 1996 in Case No.

-,

Ti- 96—347 Therefore, the._ first step has been successfully cleared by SWBT.

B Determination That Certified Ajternative Provider is Providing Service

‘T}.e second rnqu:rement of Section 382 245.2 is a determination that the certified

th:matwe locui exch.mge te!ecommumcattons company "is prov;dmg such service in any

part of the Iau‘gp mcumbent company s service area.” This, too, is a simple and straight-

. -..-.. H

: mrward determ watton The statute does not requ;ra a percentage of market share for the

¥,
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Dial USJ'as the cert: ﬁcated alternative local exchange telecommunications company in
&»WBT‘s setvice area, IS prowdmg service. Again, there is no dispute as 10 the facls
necessary to this de.ten‘nmahon All parties admit that Dial US has customers and is
i prowdmg those cuetomers with basic local telecommunications servace pursuant to
Commnssw*w approved tanﬂs This should end th= deterrnination on this second siep of
the stg:utory requirernents.

-"'EZIOnce again, the other parlies to this case have tried 10 obscure the Commission's
For exampie MCI has presenied a positicn that "the level of competition” is an

: ; maportant' far*ual ques!:on whc!e the Ofiice of the Public Counsei ("OPC") argues that the

Commtssaan has dlsuenon 1o detemwme how many customers are enough to make a
»detb:mmation that Dial US is providing service. These are simply ploys used by the parties

i

to shift the spit .ght away from the relevant statutory ianguage. The statute refers to the

¢

provmon of tocal exchange telecommmunications service, Nowhere does it specify a

,requireme&*sl that the provislon of service meet some arbitrary level before the criteria is
; g i

met Duai US is prov:dmg} ;

service in a SWBT service area. it has been providing such
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- sefvice since at leas! January 22, 1837-4-This provides the Commission with the factual

. bat‘_{s required 1o make the second-step detenmination pursuant to Section 392.245 2,

Once the Corimission makes the two required findings, the determination required

by the statute is clear. SWBT, as a large incumbent local exchange telecommunications
company, is subject to pricé cap requlation under Section 392.245.1.

0, RELATIONSHIP TO CASE NO. TC-37-303

There is, howe.fer -another matter that the Comrnission must consider. On

February G 1897, Mu and a number of other interexchange telecommunications
'compames fied a complaint against SWBT alleging that SWBT's intrastate swilched
acéess rates are excessive and should be reduced. On July 29, 1997, the Commission

)

conﬁened a maotions hearing for the purpose of heanng argument on the issue of whether

th f;;itnpiéi:::_was propetly filed pursuant to statute, as well as other issues relating to

whe_tﬁe[ or not the comptlaint shoutd go forward, The Staff telieves that the issues, though

xinter-reiated, are distir;cﬂyidifferenl. in the case before the Commission here, the

determmanon is merely one of whether or not SWBT meets the criteria specified in the

- atatute in order to be ’*-Uhject to price cap regulation. The issue in Case No. TC-97-303 1 © .F

" a determmahon of the appropnate rates that become the maxrmum allowable prices for

The provusmn of basic local telecommunications services began on
‘December 31, 1896 to Dial US employees. The provision of basic local”
- telecommiunications service to non-Dial US employees began on January 22
* 1897 when Lieutenant Governor Roger Wilson placed the first competilive,
bas;c local exchange telecommunications call. S_QQHedges Direct, Ex. 1,
P 3 M
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‘"*{—*-'I'I"té'Commissidh-can make its determination inthis case that SWBT has métthe

- .-}lr;‘ '

cl rtena requlred by Section 392.245.2 and thus shall be subject to price cap regulation.

_ However, the Commission shouid either stay or extend the effective date of such an Order
until aUCh ttmt‘ as it reachies a decision in Case No. TC-87-303. If the Commissmn
' cuncludes that an earnings investigation is warranted in order to meet its statutory
cbhgatlon of ensuring that rates, charges, tolls and rentals for telecommunications service

are just, (_ea;;onable and lawful,® then the effective date of its determination in this docket

ﬁhoutd'bq‘ stayed or extended until afler that investigation is complete and just and

reasonable rates have been ordered.

: ‘cc}NFlpENTIAL IiFORMATION

or informatios . not a new one to the Commission. This is simply a new fact sutuattun

upon which t- 'apply the standards. OPC provided MCI with highly confidential information

‘that it hadlt Aained from the Commission's recoids pursuant to its authority under

Sectnon 386 30 Mo. Rev. Stat., 1994, The information provided by OPC to MCI was

c

prowded tn rr:_- sponse (0 a Data Requesl propounded to OPC in this case.

A dusr: 1'.ssion of this |ssue must begin with Section 386.480 Mo. Rev. Stat., 1994,

-%;\Thag saction ¢ ?:ates

do information furnished to the commission by a corporation,
nerson or public ulility, except such malters as are gpegifically
require:d 1o he open to public inspection by the provision of this
=hapter, or chapter 610, RSMo, shall be open to public

"6 157 3ection 392 2451,

L i -Page 7 -

: of what does and does not constitute open versus closed public records -
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ci I»¢ the commission or a cemmissioner in the course of a
: - ig ot proceeding. The pubiic counsel shall have full and
~complele access 1o public service commission files and
“records. Any ofiicer or employee of the commission or the
_ public counsel or any employee of the public counsel who, in
. violation of the provisions of this section, divuiges any such
“informaticn shall be guilty of a misdemeanor. (Emphasis
-Addpd)

itis clear that the information provided by SW3T to the Commission and obtained by OPC

pursuant to this section falls within the meaning of the prohibition against divuigence.

Addmonaliy, the Piotective Order issued in this case, at paragraph W. states that the "Staff

and OPC are suLﬁ»ct to Lhe nondmclosure provisions of Section 386.480, R.5.Mo. 1986."

b.e_nuhhc_&mm_s " This sectlon has been interpreted to mean than the pubiic records of

theh

N
WA

F regulauon to be filed with the Commlssuon and all papers and written memorials expressiy

requ:red to be kept by publlc officials of the Commission.” Thus, while the document at

.record pur_suant to 386.480.1 Mo. Rev. Stat., 1994,

The citation shouxd be updated in the standard Protec'ave Order to refer to
Mo Rev Stat. 1994

._§g3_(: section 388 190 2 o, Rev. Stat., 1894 and General Counsel of the
ublic Service Commission Opinion No. 78-3. .+

siection or made public except on order of the commission, . NS

Section 336.420 Mo Rev. Stat., 1994 must then be reconciled with.
‘Se"tson 38638(}1 Mo. Rev Stat., 1994, Section 3B6. 3801 specaﬁes, in par, thatj_- 7

"[a]H proceedmas of the commlss:on and gjgmj;_@qd_&g_@ﬂg in its possession §bg_[

Commlssion pursuant. to {his statute constitute all documents required by law or'-

lssua In tl’u&mse was. held by the Commission as-a public record ittis a closed public

A
aa

et e

=
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- Section 01 0.021?lists exceptions {0 the general rule that ali records and meetings
must be upe to the putlic. Specifically, Section 610.021(14) states: "Records which are
protected from gizciosure by law." Thus, records that are protected from disclosure by law

are pe :mtted fo e kept as closed public records and cannot be divuiged. Section 386.480

Mo R’*v' Stat 1994 prov:des that “..[nlo information...except such matters as are

mg:ﬁxaﬂy_mu ed to be ppen..” shall be open to the public. Thus, the specific

i" prohlbmon against d:sciosure of Section 386.480 Mo, Rev. Stat., 1994 specifically excepts

the public'_records coniaming this SWBT provided financial "surveillance” information from

pe EL

- disclosure.

; -The del that the mformauon was provided pursuant to a data request does not

change that conclusnon Pursuant to the language in the Protective Order, OPC was still

: 4f- =

suk:~3ect 1o the noz“niﬁsciosure provisions of Section 385.400, Mo. Rev. Stal, 1594, Staff is

very guarded in its relaase of information provided lo it under this provision. Counszel for

reguiated companiw have stated that their clients would be less likely {o provide Staff with
he Looperatton and !aea—ﬂow of information curtently enjoyed if the companies were
co*iuerned lhat the mi**unation provided would be disseminated to its competitors,

Addmo 1auy itis g 3enera!ly viewed that all informaiion obtained by the Commission

sn:i s.s Staff s suL,ect {o the pmvasxons of Section 386.480 Mo. Rev. Stat., 1984, whether

it is obtaineri \na & data request response or through informal requests outside of a

dc_:cke_tad case. \Where the mformanon has been obtained dunng a docketed case

ﬁurauan;'td, Gata reques!s propounded under the Commiss:on's rules, the party providing

i B4 ! o o
the information has the cpportunity to designate a classification based upon the Protective

Lo o N
R S R NGRS
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Order m eiizat in that mrse In the =situation before the Commission here, SWBT provided
mformdncn v Staff on an informai basis. Staff utlized that information to prepare financiai
survesllance reports. Staff designated its work-product as confidential because it utilized
mformanon provided to it pursuant {o Section 386.480 Mo. Rev. Stat., 1954 in the

preparatlon of those f.nancm! surveillance repcns.

SWBT had no opportunlty to review the financiai surveillance reports prepared by

Staff and declgnate a cfassn‘" cation based upon the Protective Order in this docket prior to

the L& sease of the |nformat10n document by OPC to MCI. If Staff had been presented with

d'*za requasi that could arguably require the dizsemination of information provided to it

\

undﬁr Sec:hon 386.480 Mo ‘Rev, Stat., 1984, it would have, at the very least, contacted the

oom ':any_ wl ¥ provided the mformatron and discuss with that cornpany Staff‘s intent w:th

“regard to the provnsuon of such information to an entity other than OPC.

Jf_’£~ i
I matenal or information to be disclosed in response to a data request
contains material or information concerning ancther party which the
other party has indicated-is ‘confidential, the furishing parly shail
nolify the other party of the intent to disclose the information. The
other party may then choose o designate the material or information
as HIGHLY CONFIDENTIAL or PROPRIETARY under the provisions
of this Protectwe Order.

Paragraph F .ﬁates

W by e i
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Upon a review of Opansons of the General Counse! to the Missouri Public Semce

Commmsnon two such opinions may be of some assistance to the Commission in its

¥

de hberauons on this i issue. Opmlon No. 83-1 concluded that the Comrmssmn is not legally

ob!rgated to allow the press or the public to inspect information provided by a company

pursuant to a staft audrt ~or tne mental impressions and opinions of staff experts drawn

frO'n such mformatton for the purpose of advocating a position before the Commission in

a ”antested case proceedmg Opinion No. 87-1 concluded that the Commission is not

Iegaliy obhgated fo provrde the media with a copy of a memorandum submitted to the

Comm:ssmnr by its General Counse! containing Staff calculations involving company

prowded data and the Ganemi Counsel's analysis on the defensibility of a Stipulation and _f‘ .‘.;-_*fi‘

L A

Agreemen Opmion Nos. 83-1 and 87-1 are attached hereto as Attachments A and B,

The data request pmpounded to OPC requested that it “{pJroduce copies of anyr

S e e

T

ca"‘ulatlons performed by the Public Counsel regarding the raie of return and/or return on’ !

aqul:y of Soui estern Bell Telephone Company and any documents relied upon in

makmg those alculatlons, including documents received from the Public Service

Commxs non"“ The informatmn provided to MCI by OPC consisted of, in fact, OPC

.,h were based on Staff calculations from company provided information

, caiculation_s wi

- Page 11 -




of the financial surveillance reports obtained from the Comniission's -

..a;. wed ?s copie'-:
e 4%. A red flag should have gone up in the eyes of the OPC when it read the . | o
.phrase "inc:%uding documents received from the Public Service Commission,” which was "
’mc.uded ln the »Ci dats request OPC is obviously aware of its fesponmbﬂny under

Sec;nun 38@ 480 Mo. Rev. .Stat,. 1894, but it did nct heed that responsibility in this instance.

Thisl_.is very siinilar to the situation discussed in Opinion No. 87-1. The primary

"‘?L-I,diﬂe-re:nce""'is‘tha{ here thei calf‘ulations and provision of the information are one step

removed from the Giasff, whereas the situation in Opinion No. 87-1 dealt with Stafl's

B 1 “ e e

calmlatnons based upun company lnformatuon The Circuit Court of Cole County, Missouri

._Jiiupheld the ;easoning of Or.:sinion No. 87-1 in its Order dated May 2, 1988."° The Circuit -

b AT

Courts decns:on was not appealed It seems clear that the information provided to MCI by

Ay A

47

"(‘ PC was prowded in wolahon of the prohibition found in Section 386.480 Mo. Rev. Stat..

1994 and paragraph F. of the Protectwe Order.

R A e o

V. Conclusnon

Tt

The Staff recon‘mends that the Commission make a determination that SWBT has

mat the cntena requited by Secnon 382.245.2 and is entitled to regulation by price caps.

“‘\,

e AL VPN

,ﬂThe Staﬁ’ further rewmmencis that the Commission delay the effective date of such an

order unti! il has :eached a conclusmn in Case No. TC-57-303 as to whether or not an

;..» Pt
O

B investlgqucn into the e(;zrmngs_ of SWBT is necessary in order for the Commission to meet

pTieanie Sl it

e

=
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ey, 7

-The :miasﬂmmwmm A copy of this

Ordar is attached hereto as Attachment C.

i
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its statgtary obiigatiqgif-uf -?_ensuring- -that —rates; ‘charges, "tolls  and rentals - for

leiccommunicstions services are just, reasonable and lawful.

Further, the Staff recommends that the Commission find that OPC provided

informaﬁén to MC1 in violation of Section 386.480 Mo. Rev. Stat., 1954 and Order ail

paties to refurn all cop;es ot such information to SWBT and such further refief as it deems

..;.r

appropriate.

Respectfully submitted,

ém&y ?5@,‘497

Penny G. Baker
Deputy General Counsel
Missouri Bar No. 34662

Altorney for the Staff of the

Missouri Public Service Commission
P. O. Box 36C

Jefferson City, MO 65102

(573) 751-6651

573-751-9285 (Fax)

. CERTIFICATE OF SERVICE

N | haneby ceitify that copies of the foregoing have been mailed or hand-delivered to
all counsel of record as shown on the attached setvice list this 6th day of August, 1997,
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