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INITIAL BRIEF OF THE CONSUMERS COUNCIL OF MISSOURI
COMES NOW the Consumers Council of Missouri (“CCM”), and on behalf of residential electric consumers, hereby offers its arguments on certain critical issues raised in this general rate increase case, filed by Union Electric Company d/b/a AmerenUE and d/b/a Ameren Missouri (“Ameren Missouri” or “Company”):

1.  Overview and Policy:  


A.
What “cost of service” and/or regulatory policy considerations, if any, should guide the Commission’s decision of the issues in this case?  


The Commission should set electric rates in this case in a manner that fairly balances the interests of Ameren Missouri’s shareholders and the interests of its captive consumers, keeping in mind that the Commission's principal interest is to serve and protect ratepayers.  State ex rel. Crown Coach v. Public Service Commission, 179 S.W.2d 123, 126 (Mo. App. 1944).  Electricity is an essential service for which most residential consumers have but one choice.  Access to affordable electricity service for air conditioning in the summer and heat during the winter is absolutely necessary for many of older consumers.  

After hearing, the Commission may approve or modify rate schedules, provided that the rates it fixes are “just and reasonable” to both the utility and to its customers.  Valley Sewage Co. v. Public Service Commission, 515 S.W.2d 845, 851 (Mo. App. 1974).  Specifically in this case, the Commission should not give Ameren Missouri any special consideration related to the current struggling economy, without also granting its consumers the same consideration.  The evidentiary record in this case confirms the fact that the recent recession negatively impacted residential consumers as hard, if not harder, than it impacted Ameren Missouri.  

B.
Can the Commission consider and rely on the testimony of ratepayers at local public hearings in determining just and reasonable rates? If so, how should the Commission take this testimony into account, if at all?
The Commission can and should rely upon testimony taken from consumers at the local public hearings in this case regarding how they would be impacted by Ameren Missouri’s proposed rate increases in this case.  This testimony was sworn under oath, subject to cross-examination, and placed into the record.  Because Missouri law requires that any Commission rate increase decision must be fair to consumers as well as to the utility, the Commission should carefully weigh local public hearing testimony in order to fairly judge how “just and reasonable” any increase would be for the individuals who would actually be required pay for any increased rates.
Over 125 electric consumers testified at a dozen local public hearings in this case.  (Transcript Volumes 2-8, 10-15).  None of the witnesses who were testifying as consumers support Ameren Missouri’s proposed rate increase.  Many of these witnesses told compelling stories of hardship regarding the negative impact that Ameren Missouri’s many frequent rate increases have had upon them and how unaffordable Ameren Missouri’s proposed rate increase would be for them.  Some customers testified that they have been forced to take second jobs in order to make enough money to pay energy bills, while some older customers have been forced to make difficult decisions regarding food and medicine as a result of recent energy price increases. (See Meisenheimer Rebuttal Testimony, Ex. 305, p. 6).  In recognition of these realities, which are documented in the record, the Commission should strive to minimize the rate impact resulting from this rate case.
It will appropriate for the Commission to rely upon this testimony from Ameren Missouri consumers when determining several of the important issues in this case.  For instance, when determining whether to allow Ameren Missouri to add $31 million to the rate base of the Sioux Scrubbers (Issue 3), the utility argues that its concerns about the financial markets during late 2008 and early 2009 justified the delay that led to this additional cost.  Ameren Missouri’s consumers were equally impacted by the recession of 2008-2009, and few of those consumers have been given the option of recouping additional economic costs that they have suffered as a result of that recession.  Therefore, the testimony of ordinary residential consumers should compel the Commission to deny the additional $31 million in the Sioux Scrubbers rate base, so that the ultimate decision in this case is evenhanded between ratepayers and shareholders.
It is also appropriate in a case such as this, where the record contains substantial public testimony regarding the impact of a potential rate increase, to take that testimony into account when determining the proper return on equity (Issue 7).  The Commission should rely upon on such public testimony regarding economic impacts to award a return on common equity (“ROE”) on the lower end of the range of options presented by expert witnesses in this case.  CCM supports the recommendations of Commission Staff witness David Murray, who performed analyses generating an ROE range of 8.25 – 9.25%, with a midpoint of 8.75%.  (Ex. 219 and Ex. 220).
The Commission should also consider the local public hearing testimony regarding the negative impact that the fuel adjustment clause (“FAC”) has had upon consumers with regard to increasing and more volatile electric rates.  The Commission should upon such public testimony to reject Ameren Missouri’s request for a continuation of its current FAC, or to at least support a mitigation of the impact of the FAC by requiring Ameren Missouri to share a larger portion of the risk of volatility in the fuel and purchased power expenses that the utility manages.  See the discussion of Issue 8 below.
5. Taum Sauk: What amount, if any, of Ameren Missouri’s investment related to the reconstruction of Taum Sauk should be included in rate base for ratemaking purposes? 

The Taum Sauk Upper Reservoir was destroyed by a catastrophic failure that occurred on December 14, 2005 as a result of many “errors in judgment” related to the Company’s operation and maintenance of that plant.  The Company’s CEO at the time, Tom Voss acknowledged these “errors in judgment” that caused the disaster in a document that was submitted in the Commission’s investigatory docket that explored the disaster. (Case No. ES-2007-0474) (See Attachment A to Ryan Kind’s Direct Testimony, Ex. 300).  Company witness  Mark Birk acknowledged that the utility bore full responsibility for the disaster that destroyed the Upper Reservoir, and that no other party was responsible.  (Tr. 689).
The Commission can and must act to protect consumers from the imprudent acts of a public utility.  State ex rel. Capital City Water Co. v. Missouri Public Service Commission, 850 S.W.2d 903, 912 (Mo. App. W.D. 1993).  The standard for evaluating the prudence of Company's conduct is the "reasonable care standard" described by the Commission in Re: Union Electric Company, 27 Mo. P.S.C. (N.S.) 183 (1985) at 194, as follows: "The Commission will assess management decisions at the time they are made and ask the question, 'Given all the surrounding circumstances existing at the time, did management use due diligence to address all relevant factors and information known or available to it when it assessed the situation?'"  
There should be no doubt that, given the many aspects of negligence regarding the disaster that have been acknowledged by the utility, that the collapse of the reservoir was the result of imprudence and that it would be unreasonable to charge the cost of rebuilding it to consumers.  In Case No. ES-2007-0474, the Commission Staff concluded that “the loss of the Taum Sauk plant was due to imprudence on the part of [Company]”, further describing the Company’s decision to continue operating the plant after discovery of problems with its control system as “frankly beyond imprudent – it is reckless.”  (Ibid., “Staff Initial Incident Report”, p. 72; Kind Direct, Ex. 300, p. 5).  Interestingly, the Staff audit of the rebuilding costs in this case did not take into account the reasons the collapse of the Upper Reservoir occurred in the first place.  (Tr. 863). Even if the Commission believes that the rebuilding of the Taum Sauk Upper Reservoir itself was conducted in a prudent manner, it would be clearly unreasonable to charge consumers for such costs, since the rebuilding of the plant was only necessary because the original reservoir was destroyed by negligence.  
Company’s references to commitments that it made to not seek rate recovery for anything other than “enhancement costs” in a Consent Judgment entered in Reynolds County (Case No. 07RE-CC00005) resolving a lawsuit filed by the Missouri Department of Natural Resources (“MoDNR”) are not relevant to this proceeding.  The Missouri Commission was not a party to that lawsuit, nor was any party that represents residential consumers a party to that lawsuit.  Neither the MoDNR nor the Reynolds County Circuit Court had any jurisdiction over Ameren Missouri’s electric rates in that proceeding.  Electric rates were not the subject of the Petition filed in that case.  “Enhancement costs” is not a term of art in utility ratemaking and no such purported standard from the Consent Judgment is relevant to the “just and reasonable” standard that this Commission must follow in setting electric rates in this case.
After the disaster, the Company made several public statements reassuring the public that ratepayers would be held harmless from the disaster.  These statements include a July 7, 2006 AmerenUE press release which quoted Ameren Corporation President Gary Rainwater as saying that the Company was “accepting full responsibility for the effects of the Dec. 14 failure of its Taum Sauk Plant” (emphasis added), in previous Commission testimony from Company President Warner Baxter in Case No. ER-2007-0002, and in pleadings filed in Case No. Case No. ES-2007-0474.  (Kind Direct, Ex. 300, p. 3-4).


Even though the Commission Staff is recommending that consumers bear some of the so-called “enhancement costs” of the new reservoir, this is a newly changed position.  In “Staff’s Initial Incident Report” filed in Case No. ES-2007-0474, dated October 24, 2007, very first recommendation states:
That any and all costs, direct and indirect, associated with the Taum Sauk incident be excluded from rates on an ongoing basis.  This includes, but is not limited to, the exclusion of rebuilding costs and treating the facility as though its capacity is available for dispatch modeling. (Ibid., p. 82)(Kind Direct, Ex. 300, p. 4).
Consumers should simply not be required to compensate the Company for any of the consequences of its imprudent or unreasonable actions in causing this power plant to be destroyed, including the cost of rebuilding the upper reservoir.
8. Fuel Adjustment Clause Issues: 
A. Should the Commission authorize Ameren Missouri to continue its current Fuel Adjustment Clause (FAC) or should the Commission discontinue or order modifications to the FAC?

In 2005, the law changed to give the Commission the option of approving a fuel adjustment clause (“FAC”) or interim energy charge for electric utilities, provided that certain requirements are met.  No statewide policy was adopted in favor, or in opposition, to employing such devices, rather the question of whether an FAC is to be approved must be evaluated based upon specific findings in the record of each specific rate case.  A FAC is not an entitlement and an application for such a surcharge should not be automatically approved.  Subsection 386.266(4) RSMo. states that “[t]he commission shall have the power to approve, modify, or reject adjustment mechanisms submitted under subsections.”  

In a general rate case after an FAC is approved, the Commission has three options: continuation, discontinuation, or modification of the surcharge.  This decision is a critical issue that must be fully considered and determined based upon the evidentiary record.  Subsection 386.266(5) RSMo. states, “Once such an adjustment mechanism is approved by the commission under this section, it shall remain in effect until such time as the commission authorizes the modification, extension, or discontinuance of the mechanism in a general rate case or complaint proceeding.”  The law contains no prejudice in favor of continuing to impose an FAC on the ratepayers, rather it places the burden of proof on the utility to argue for continuation of a surcharge that transfers business risk that it has the power to manage onto consumers who have no control over that risk. 
CCM believes that the Commission should discontinue Ameren’s FAC.  CCM opposes generally the imposition of any FAC because it is a single-issue surcharge that is unfair to consumers and because of the severe damage such mechanisms do to the utility’s incentive to be efficient.  An FAC is particularly unnecessary for AmerenUE, and ill-suited to its operations which benefit from ample off-system sales opportunities to help it hedge against fuel cost volatility.  Thereby, CCM recommends that the Commission reject Ameren Missouri’s proposal to continue its FAC in this electric rate case, as it did in Ameren Missouri’s electric rate cases prior to 2008.
B. Should the sharing percentage in Ameren Missouri’s FAC be changed from 95/5 percent to 85/15 percent?
If the Commission does not discontinue Ameren Missouri’s FAC, it should, at a minimum, modify the current sharing percentages to require that the utility share more equitably in bearing the risk of fuel and purchased power cost variations.  It is extremely unreasonable to require consumers who have absolutely no ability to control fuel and purchased power costs to bear 95% of the risk of variations in those costs.  Ameren Missouri witness Lynn Barnes agreed on the witness stand that ratepayers have no control over the management of fuel and purchased power costs, while it is the utility’s job to manage those costs. (Tr. 1426).  Ameren Missouri witness Rygh admitted that an FAC changes the risk profile of the utility.  (Tr. 1515-1516).
CCM has argued alternatively in past cases that, if the Commission does not invoke its right to reject the FAC, it should not require consumers to bear any greater risk of fuel cost variation than 50%, embedding the other 50% of fuel costs in the base rates.  (Case No. ER-2007-0002; Case No. ER-2008-0318; Case No. ER-2010-0036).  Consumers do not have the ability to control the utility’s many resource planning decisions which bear upon these costs, nor do consumers have as great an ability to financially hedge against cost volatility.  Such equities weigh generally against requiring consumers to bear a majority of this risk.

A FAC also tends to dull the incentives to efficiency that cost of service regulation provides to utilities.  To see why, the Commission should consider that a firm operating in a competitive market is not able to change prices to accommodate changes in costs, at least not unilaterally – not until the market price changes.  A FAC is a dramatic departure from traditional regulatory treatment and it comes with a potentially large cost.  It has long been recognized that “regulatory lag” in cost of service regulation mimics this process in a competitive market.  Ameren Missouri witness Barnes acknowledged that regulatory lag is a component of cost of service regulation.   (Tr. 1425).   CCM contends that regulatory lag can benefit customers and the utility alike by supplying the incentives that competition provides in other industries.  To the degree that the Commission shifts the risk of risk of fuel cost variation onto consumers, the weaker the incentive becomes.  
CCM contends that shielding the utility from all but a 5% regulatory lag does not preserve a sufficient incentive, and the current 95%/5% FAC significantly undermines the benefits of cost of service regulation.   In Ameren Missouri’s previous rate case, Case No. ER-2010-0036, the Commission allowed the newly-adopted 95%/5% sharing mechanism to continue, based upon the argument that the coal which Ameren Missouri purchases was already procured through an arrangement with its affiliate AmerenEnergy Fuels and Services Company in a manner that the price is the same as for other unregulated Ameren merchant generating companies.  Ibid., Report and Order, p. 73.  This arrangement is now no longer in place.  (Ex. 309).  Thus the small 5% incentive in the FAC sharing mechanism is essentially all that remains to ensure that Ameren Missouri is procuring fuel in an efficient manner.  Ratepayers are currently forced to serve as virtual insurance company for 95% of the utility’s business risk in this area.
Staff witness Lena Mantle testifies that the current 95%/5% FAC mechanism does not provide a sufficient incentive for fuel procurement efficiency.  (Ex. 218).  Ms. Mantle makes the case for modifying the current Ameren Missouri FAC sharing mechanism slightly to the 85%/15% level.  (Ex. 218, pp. 105-117).  Public Counsel witness Ryan Kind also agrees that the current 95%/5% sharing mechanism does not provide sufficient incentive for efficiency.  (Ex. 300, pp. 14-15).  If the Commission does not discontinue Ameren Missouri’s FAC, it should at a minimum, increase the sharing mechanism as recommended by Staff.
13. Rate Design/Class Cost of Service:

B. Rate Design:

CCM supports the Non-Unanimous Stipulation and Agreement regarding rate design, which was filed on May 12, 2011, as a fair resolution of multiple contested issues in this area.  Signatories to this stipulation include a large majority of the parties representing consumers in this case.  The recommendations of this stipulation are supportable by competent and substantial testimony in the record.  An important component of this stipulation is provision that would retain the current residential customer charge of $8.00.
Respectfully submitted,
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