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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI
REBUTTAL TESTIMONY OF STEPHEN L. FERRY
ON BEHALF OF MISSOURI PUBLIC SERVICE,
A DIVISION OF UTILICORP UNITED INC.
CASE NO. ER-2001-672
Please state your name and business address.
My name is Stephen L. Ferry. My business address is 10750 East 350 Highway, Kansas
City, Missouri.
Are you the same Stephen L. Ferry who submitted direct testimony in this case?
Yes.
Are there any changes to your work experience since the filing of your direct testimony in
this case?
Yes. Effective July 1,2001, I was named Vice President, Wholesale Power Services. In this
position I continue to be responsible for planning, developing and recommending power
supply strategies and proposals for UtiliCorp’s regulated wholesale power supply business
unit. I also continue to be responsible for procuring fuel for UtiliCorp’s domestic regulated
coal-fired generating plants.
Do you have any corrections to your direct testimony in this case?
Yes, I have two corrections. Please refer to page 5, Table 2 of my direct testimony. The

contract capacity for the purchase from Associated Electric Cooperative, Inc. (“AECT™)

should be 190MW instead of 100MW.
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On page 16, line 6 of my direct testimony, the statement, “a $1.00 change in gas prices
has approximately a $7 million effect on total fuel costs” should read, “a $1.00 change in
gas prices has approximately an $8.6 million effect on total fuel costs™.

What is the purpose of your rebuttal testimony?

The purpose of this testimony is to rebut the direct testimony in this case of Missouri
Public Service Commission Staff (“Staff”) and Sedalia Industrial Energy Association
(“SIEUA”) witnesses on the issues of the capacity purchase from Merchant Energy
Partners — Pleasant Hill (“MEPPH"), off-system sales, and Jeffrey Shares.

How is your rebuttal testimony organized?

My rebuttal testimony is organized as follows:

I MEP Pleasant Hill Unit Participation Purchase
a, Cost Recovery Associated with the Current Contract
b. Capacity Purchase versus Ownership/Rate Basing

II. Off-System Sales
a. Margin Sharing
b. Jeffrey Shares
I. MEP Pleasant Hill Unit Participation Purchase
What are the issues regarding the MEP Pleasant Hill Unit Participation Purchase

(“MEPPH purchase™)?

While Staff has yet to provide its recommended position on the rate treatment for the
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MEPPH purchase, Staff witnesses Featherstone and Oligschlaeger have stated in their
direct testimonies that Staff is considering cost recovery associatf;d with the MEPPH
purchase that is less than the expense that will be incurred by MPS. Specifically, Mr.
Oligschlaeger suggested that demand charges should be reduced by a factor of 350/580
from what will be paid by MPS. Applying this factor to the contractually incurred
demand charges would cause MPS to under-recover its costs by ** k%

Mr. Featherstone proposed that $.0253/kw-mo in demand charges be denied for recovery
since 1t was the result of.' a cost overrun. This would result in MPS under-recovering its
properly incurred costs by $106,260 (12 x 200,000 x $0.0253 plus 6 x 300,000 x
$0.0253) per year. |

In addition, Mr. Oligschlaeger testi.ﬁed that MPS should own and rate-base the Aries
units, the source of the MEPPH purchase, rather than buy capacity under a purchase
power agreement (“PPA”).

Do you intend to submit a complete response to Mr. Featherstone’s and Mr. Oligschlaeger’s
testimonies at this time?

I will respond to some of their arguments, but because their testimonies are preliminary,
by their own terms, I will reserve the ability to supplement this testimony and submit
additional testimony at a later date, to respbnd to any additional arguments or final
conclusions that Mr. Featherstone, Mr. Oligschlaeger or another Staff witness may decide

to submit concerning MPS’ purchase of power from MEPPH.
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a. Cost Recovery Associated with the Current Contract

How does Mr. Oligschlaeger propose to treat the costs of the transaction between MPS and
MEPPH?

Starting on page 7 of his testimony, Mr. Oligschlaeger suggests that the appropriate policy
for treating the costs resulting from a transaction between affiliates in which the regulated
entity purchases goods and services from an unregulated entity should be valued at the
“lower of the fully distributed cost or market price.” Therefore, Mr. Oligschlacger argues
that the mere fact MPS purchased energy from MEPPH in the open marketplace, at a
competitive price, is insufficient for purposes of demonstrating that the costs do not represent
affiliate abuse.

Why does Mr. Oligschlaeger advocate the “lower of the fully distributed cost or market
price” theory?

Mr. Oligschlaeger suggests that this theory is appropriate to insure that the agreement
between MEPPH and MPS does not take advantage of their affiliate relationship, thereby
passing on additional costs to the consumer.

What does he mean by “affiliate abuse™?

Mr. Oligschlaeger argues that MPS is not making decisions based on the best interests of the
customers, but is rather focused on the best interests of Aquila, an affiliated entity.

Do you agree with this conclusion?

No. First of all, the Missouri Commission did not adopt its affiliate rules until Feburary
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2000, well after MPS had executed its contract to buy energy from MEPPH. Mr.-
Oligschlaeger carefully sidesteps alleging that MPS has violated the Commission’s rules
because, of course, it could not possibly have violated those rules. The rules post-date the
MPS power purchase contract by many months. Second, there is nothing “abusive” about
the power purchase contract itself. It contains market-based rates, and was entered into after
a perfectly public bidding process. There is no rational reason for believing that the rates in
the contract do not represent market-based rates.

How do the rates in the contract compare to rates at which other unaffiliated parties were

willing to sell power to MPS?

As Mr. Oligschlaeger himself recognizes, the rates offered by MEPPH were lower than the

rates offered by other unaffiliated parties. In fact, Mr. Oligschlaeger also admits that Staff
was informed about the MEPPH bid before MPS executed any contract to buy power from

MEPPH. He states at page 8 of his testimony that, “Based upon that review, the Staff
concluded that MEPPH’s bid was a reasonable selection when compared to the other bids

received.” It is difficult to understand how Staff should be allowed to whipsaw MPS by first

recognizing that a certain power purchase option is reasonable, but then when it is time for

the rate case andla décision to include those costs in rates, for Staff to turn around and argue

that the contract represents affiliate abuse and the costs of the contract should not be allowed.

That sort of con&uct by Staff represents pure gamesmanship.

Why does Mr. Oligschlaeger conclude that the agreement between MPS and MEPPH takes
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advantage of the MPS-Aquila relationship?

Throughout his testimony, Mr. Oligschlaeger suggests that by entering into an agreement
in which an affiliated entity is connected, must result in affiliate abuse. This is wrong. A
transaction that involves two entities that are affiliated is not automatically abusive. In
the present case, MPS solicited competitive bids in 1998, resulting in an arm’s length
proposal from MEPPH.

Do you agree with Mr. Oligshalaeger’s proposal to reduce MPS’ cost recovery of the
demand charges associated with the MEPPH purchase by the factor 350/580?

No. Mr. Oligshalaeger justifies this reduction by claiming that MPS is only buying 350
“average” megawatts from the 580 MW Aries project, and as a result MPS should only be
allowed to collect 350/580 of the charges. Under the terms of the agreement, MPS
purchases 200 MW for twelve months of the year, and an additional 300 MW for the

months of May through October. The price paid for the 200 MW is ** S

the price paid for the 300 MW is ** **,

How was the pricing for the MEPPH purchased determined?

That two-tiered pricing structure was bid by MEPPH as a proposal in response to MPS’
1998 power supply RFP. That was a competitive bidding process involving the
evaluation of eight proposals from eight entities. After a detailed review process,
MEPPH was selected as the lowest cost bid.

Was the Staff given the opportunity to review MPS’ evaluation?
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Yes. The evaluation process was presented by MPS to the Staff in conjunction with the
Missouri Integrated Resource Planning process. The contract and the evaluation process
were also reviewed by the Staff in conjunction with Case No. EM-99-369. The expenses
to be incurred by MPS under the MEPPH purchase agreement are the expenses MPS is
seeking to recover in its rates. These expenses are the result of the same contract that
MPS requested the Commission approve in EM-99-369,

Is this capacity purchase used and useful?

Yes. This capacity purchase is being used by MPS to serve its Missouri customers. In
addition, both tﬁe Staff and MPS, in their fuel runs in this case, modeled the MEPPH
purchase at 200 MW for all 12 months and an additional 300 MW for the months of May
through October.

Has the need and cost-effectiveness of this capacity been demonstrated in previous
analyses?

Yes. The need for this capacity was demonstrated to the Staff in Integrated Resource
Planning presentations and to the Commission in Case No, EM-99-369. In that case,
both the Staff and Office of Public Counsel (“OPC”) acknowledged in their
recommendations to the Commission that the MEPPH capacity was the most cost
effective supply option for MPS to meet its capacity and energy obligations. Both the
Staff and OPC, in their fillings in EM-99-369, recommended the Commission authorize

MPS to enter into the MEPPH PPA. Copies of the Staff and OPC filings in Case No.
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EM-99-369 are attached to this testimony as Schedules SLF-1 and SLF-2. T have also
attached a copy of the Commission’s order in that case authorizing MPS to enter into the
agreement with MEPPH. I show the Commission’s order as my Schedule SLF-3.

Do you believe it is inappropriate to deny the Company recovery on $0.0253/kw-mo in
demand charges because of cost overruns in the construction of the Aries units?

Yes. The terms of the MEPPH PPA permitted MEPPH, in the event of cost overruns, to
raise monthly demand charges, subject to a cap. The $0.0253/kw-mo is consistent with
the contract. Again, the provisions in the contract permit passing through portions of
overruns. These provisions are the same as were presented to the Staff and Commission
in the previously mentioned IRP presentation and docket.

Do you believe it is imprudent to have a provision in a contract allowing the seller to pass
along cost overruns?

No, provided that the increased cost is capped at a level maintaining the competitiveness
of the bid with respect to other competing alternatives. I reviewed MPS’ evaluations
associated with the MEPPH purchase, and determined that even with the additional
capacity purchased demand charges resulting from the cost overruns, the MEPPH
purchase is still the most cost-effective alternative.

b. Capacity Purchase versus Ownership/Rate-Basing

Do you agree with Mr. Oligschlaeger’s testimony that MPS owning and rate-basing the

Aries plant is more cost effective for the ratepayers than MPS purchasing capacity from
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the plant for the period June 2001 — May 20057

No. While Mr. Oligschiaeger acknowledges correctly that the capacity purchased
demand charges incurred by MPS under the terms of the PPA will result in overall less
expense during that four years than rate basing the plant, he further testifies incorrectly
that had the purchased power agreement been long term, rate-basing the unit would have
resulted in less expense for the ratepayer than the long term agreement.

Why do you say that Mr. Oligschlaeger is incorrect regarding rate-basing the unit?

Over a term longer than four years, MPS’ resource needs are expected to change from
what they are currently. While the addition of the 500 MW MEPPH purchase of natural
gas-fired combined-cycle capacity to MPS’ resources produces the lowest costs today and
into 20035, it is not expected to beyond 2005. For the future beyond 2005, | expect a
generation mix consisting of more coal-fired base-load capacity and less natural gas-fired
intermediate capacity than what MPS has under the MEPPH purchase will produce the
lowest overall resource costs. Had MPS owned and rate-based the Aries plant in 2001, it
would have been committed to that level of natural gas-fired capacity for the life of the
plant. At the end of the four-year PPA, MPS will be able to adjust its generation mix in
2005 to a more cost effective blend of base-load and intermediate capacity than it would
have had if it rate-based the Aries plant in 2001.

By recommending that the MEPPH unit be rate-based, has Mr. Oligschlaeger made an

incorrect assumption regarding MPS’ long-term resource needs?
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The point is not so much thﬁt he has made an incorrect assumption, it’s that he has
speculated on MPS’ long-term resource requirements when he doesn’t have to. Rate-
basing the unit commits MPS and its customers to an inflexible, long-term resource plan
that may not be -- and in my opinion isn’t -- the most cost-effective plan. Unlike rate-
basing the unit, a purchase from MEPPH provides MPS the opportunity to reassess its
2005 and beyond resource needs and implement a plan rgsponsive to those needs.

Has Mr. Oligschlaeger made any other incorrect assumptions regarding the MEPPH
purchase?

Yes. Mr. Oligschlaeger assumes that the MEPPH financing arrangements are abusive,
when it is actually advantageous from a cost perspective for the MPS customers. By
entering into these arrangements MEPPH is able to gain favorable tax treatment on the
facility, thereby reducing the costs that would ultimately be passed to the consumer. In
any event, the MEPPH ‘s financial arrangements cannot possibly represent affiliate abuse
— there is no affiliate relationship between Cass County and MEPPH.

II. OFF-SYSTEM SALES

What are the issues in this case associated with off-system sales?

The Company has identified two issues associated with the treatment of off-system sales
in this case. The first has to do with the sharing of off-system sales margins. In its
direct-filed case, MPS proposed to share the margins associated with off-system sales

equally between the ratepayer and the Company. Staff and SIEUA in their direct

10
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testimonies in this case recommended that all margins associated with off-system sales be

imputed to cost-of-service; i.e., according to Staff and SIEUA, all benefit from off-system

sales should go to the ratepayer and none to Company.

What is the second off-system sales issue?

The second off-system sales issue is associated with Staff’s treatment of Jeffrey Shares.
Jeffrey Shares are an energy exchange at cost between MPS and WestPlains Energy —
Kansas (“WPEK”). In other words, MPS sells energy at cost to WPEK and WPEK sells
energy at cost to MPS. There is no margin or “profit” associated with these exchanges.
However, Staff has treated the Jeffrey Shares exchange as a2 normal off-system sale and
included assumed or hypothetical margins for the exchange.

Have MPS and the Staff agreed to a true-up of off-system sales?

Yes. MPS and the Staff have agreed that the Commission should utilize for rate-making
in this case the level of off-system sales expenses and revenues for the twelve months
ending January 31, 2002. That would make off-system sales consistent with the other
fuel and purchased power items in the true-up.

a. Margin Sharing

Regarding the first of the off-system sales issues you identified, do you agree with Staff’s
position to include 100% of off-system sales in the revenue requirement?

No. In his direct testimony, Mr. Featherstone stated that the company benefits from off-

system sales because of revenue growth and the increase in net margins from one rate

11
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proceeding to the next. Frolm 1996 to 1998, off-system sales did increase significantly
from year to year. However, off-system sales have declined steadily since that time from
$56 million in 1998 to $17 million in the year 2000. The projected revenue in 2001 is
only $6 million. This decline in revenue is a regulatory-lag risk to the Company rather
than a benefit. The Staff’s approach to ratemaking on this topic, as advocated by Mr.
Featherstone, would be a disincentive to the Company to enter into off-system sales
transactions. By adopting the Company’s proposal to share off-system sales between
ratepayers and shareholders, the regulatory risk of declining sales is mitigated and the
native load customers will still benefit.

b. Jeffrey Shares

What are Jeffrey Shares?

The MPS and WPEK operating divisions of UtiliCorp are joint participants in the Jeffrey
Energy Center (“JEC”), a three-unit, coal-fired generating station located northeast of
Topeka, Kansas. MPS and WPEK each own or have rights to 178 MW of Jeffrey
capacity. MPS and WPEK each have a transmission path on Western Resources’ (*“WR”)
transmission system from their respective systems to JEC, and as result have a
transmission path to each other. Thus, in addition to providing MPS and WPEK access
to JEC, the transmission path through WR can also be used to exchange energy between
MPS and WPEK. The energy that is exchanged between MPS and WPEK using this

transmission path is referred to as Jeffrey Shares.

12
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How does UtiliCorp account for the expense and revenue associated with Jeffrey Shares?
UtiliCorp treats Jeffrey Shares as an intra-company transfer with zero margin. That is,
when WPEK transfers energy to MPS, the revenue shown on WPEK’s books is the same
as its expense in providing the energy. Likewise, the purchase price shown on MPS’
books is the same as WPEK’s cost; and vice versa.

Is the energy associated with Jeffrey Shares being provided from JEC?

No. Jeffrey Shares are off-system sales at zero margin from MPS to WPEK or WPEK to
MPS that utilize the JEC transmission path. For example, let’s say that MPS has a need
for 50 MW of energy. The 50 MW of energy can be provided by increasing MPS
generation or increasing MPS purchases, whichever is most cost-effective. If WPEK has
energy surplus to its native load requirements that is more cost effective than MPS’
generation or other purchase options, then UCU dispatchers transfer the energy from
WPEK to MPS across the JEC transmission path. The price MPS pays for the energy is
equal to WPEK’s cost.

Does JEC generation output change as a result of a Jeffrey Share exchange?

No. JEC generation, because of its relative low cost, is normally fully utilized within the
MPS and WPEK systems to meet native load requirements. However, on the JEC station
books, deliveries of JEC generation to MPS or WPEK are adjusted corresponding to the
amount of Jeffrey Shares exchange. For the previously mentioned 50 MW example, WR

would increase JEC delivery to MPS by 50 MW and reduce delivery to WPEK by 50

13
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MW. WPEK would either increase its other generation or purchases by 50 MW to
replace the 50 MW of JEC generation. The cost WPEK charges to MPS for the 50 MW
would be equal to the cost WPEK incurs for increasing its other generation or purchasing
the energy.

For the 50 MW example just cited, do WPEK’s net costs increase as a result of this
exchange?

No. The net costs associated with serving WPEK'’s native load remain unchanged.
WPEK sends SOMW of energy to MPS at a cost equal to WPEK’s cost to procure the
additional 50 MW. The 50 MW that WPEK generated from other generation or
purchased is received into its system, but WPEK only pays JEC station’s cost to generate
the 50 MW.

Do Jeffrey Shares benefit MPS and WPEK retail customers?

Yes. Since Jeffrey Shares are provided at cost, both MPS and WPEK customers are able
to receive energy at cost, and therefore avoid paying margin on the exchange.

Have you reviewed Staff’s work papers regarding pricing of Jeffrey Shares?

Yes.

Do you agree with Staff's proposed adjustment?

No. The Staff’s adjustment recalculates the price that MPS charged to WPEK  for inter-
company exchanges that were made utilizing the JEC transmission path. When MPS

sells to WPEK via the JEC path, the inter-company revenue is recorded based upon the

14
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average purchased power price that MPS incurred to replace the energy that was
redirected to WPEK. Staff’s work paper is proposing that the cost be revised to
$13.68/MWH. Staff contends part of the sales were sourced from JEC at $11.61/MWH
and the remaining portion were sourced at a market price of $14.60/MWH. If these costs
are used to source the sales, then a corresponding revenue adjustment must be made to
reflect this weighted average cost as the inter-company revenue.

Why is it necessary to make this revenue adjustment?

Since there is no margin associated with Jeffrey Shares transactions, an adjustment is
necessary to match the revenues with the expenses.

What is your recommended adjustment to revenues?

The recommended adjustment is to reduce off-system sales revenues by $2,694,945.
How was this adjustment calculated?

By multiplying the difference between the actual price per MWH that MPS charged
WPEK of $30.79/MWH and Staff’s weighted average cost of $13.68/MWH times the
Jeffrey Shares vc‘>lumes of 157,507 MWH.

If the margin associated with Jeffrey Shares is zero, does it make any difference what
price is established for Jeffrey Shares?

Provided that the revenues for Jeffrey Shares in this case are adjusted to equal the cost, it
doesn’t make any difference what the cost is. Therefore, regardless of what price Staff

would set as the cost associated with providing Jeffrey Shares, I recommend that the

15
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‘revenues in this case be adjusted to equal those costs.

Summary
Please surnmarize your recommendations regarding the MEPPH Pleasant Hill Unit
Participation Purchase.
The MEPPH purchase is the most cost effective alternative to meet MPS’ increasing
capacity and energy requirements for the period 2001 — 2005. Staff’s contention that the
Aries unit, the source of the MEPPH purchase, should have been owned and rate-based
by MPS ignores MPS’ resource requirements for the future following 2005. The MEPPH
purchase contract was entered into as the result of a competitive bidding process that was
reviewed by the Staff and OPC and approved by the Commission in Case No. EM-99-
369. The annual capacity purchase demand charges associated with the MEPPH purchase
agreement are ** ~ ** and should be included in cost of service.
Please summarize your recommendations regarding off-system sales.
Regarding margin sharing, the Company believes that sharing the margins associated
with off-system sales between the ratepayer and the Company, rather than imputing all
margins to the ratepayer, provides an incentive to the Company to be more aggressive in
pursuing off-sj;stem sales, and ultimately will benefit the customer. Staff’s contention
that regulatory lag alone provides this incentive is untrue, especially in a declining
wholesale marke;t.

Jeffrey Shares are an intra-company exchange of energy at cost between MPS and

16
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WPEK. Because these transactions occur at cost, they reduce overall expense and benefit
Missouri ratepayers. There is no margin or “profit” on these exchanges. As a result,
revenues associated with Jeffrey Shares in the Staff’s case showed be decreased by
$2,694,945 to match the Jeffrey Shares expense in Staff’s case.

Does this conclude your testimony at this time?

Yes.

17
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TO: | Missouri Public Servics Comrmission Gfficial Case File
Case No, EM-359-369
kD '
FROM:  Mark L. Oligschlasger " Steven Dottheim SP
Regulatory Auditor V Chief Deputy General Counsel
: < 2R
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Utility Services Division/Date Fore

SUBJECT: Staff's Recommendation For Approval Of The Application Of UtiliCorp United,
Ine. Under §32(k) Of The Public Utilities Holding Company Act Of 1935
Concerning A Proposed Power Sales Agreement Between MEP Pleasant Hill.
L.L.C. and UdliCorp United, lnc., 4/b/a Missouri Public Service

DATE: April 5, 1999
I. INTRODUCTION
On March 1, 1999, UtiliCorp United, Inc. (UtiliCorp), d/b/a Missouri Public Service
(MPS) filed an Application with the Missouri Public Service Commission (Cuﬁnksion) for an
Order no later than May 1, 1999 that:
{A) determines specifically that, in order to protect against abusive affiliate
wansactions, the Commission has sufficient regulatory authority, resources and
access to books and records of UtiliCorp and Mesrchant Energy Partners Pleasant
Hill, L.L.C. (MEPPH)' 10 exercise its duties under §32(k) of the Public Utility
Holding Company Act of 1935 (PUHCA)” 1o ensure that a Power Sale Agreement
(PSA) between ThiliCorp and MEPPH :

(1) benefits consume:s;'

' UtiliCerp eaused MEPPH to be sztablished to engege in merchant encrgy activities, fncludlng the purchase and
sale of power and eonstruction of power plants, MEPPH wil! construct a 300 MW combined cycle combustion
turbina peneration plane in Case County, Misgouri near the town af Pleasant Hill, which plane will bs opcraled by
MEPPH in ardar to meat ite contractual obllgation: under the PSA. UtiliCorp states in its Application thut MEPPH
(2) is not and will nat be an “electrical corporation™ in thet it will sell cleceric pawer exclusively at wholesale, and,
therefore, will not be engaped in the sale of elecic power at retil to the genaral public, and (b) will be reguluted by
the Federal Rnergy Regulatory Commission (FERC) with respect to whelezale energy ratas.

? Section 32(k) of PUHCA, 15 U.8.C. Section 792:5a(k), is Section 711 of the Encrgy Policy Act of 1992,

Schedule SLF-}
Page 1 0f 18
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(2) does not violate any state law;

(3) does not provide MEPPH with any unfair competitive advantage by
virnue of its affiliation with UtiliCorp; and

{(8) is in the public interest;
(B) authorizes UtiliCorp to enter into, exectte and perform in accordance with the

terms and conditons of the proposed PSA by and between UtiliCorp and
MEPPH; '

(C) autharizes UtiliCorp to enter into, execute and perform in accordance with the

terms of all documents reasonably necessary and incidental to the performance of

the tansactions which are the subject of the Appiication; and

(D) grants such other authority as may be just and proper under the circumstances.

UtiliCorp seeks an Order by May |, 1999 approving its Application because it asserts it is

. “imperative that MEPPH commence by the end of Tuly of 1999 with the construction of the
involved combustion wrbine gencration plant” so as 1o have in place the necessary capacity by
2001. MEPPH states that once it has obtained this Commission’s approval, MEPPH will file
with the FERC a request for certification as an exempt wholesale generator (EWG) and a request
for approval of the PSA unﬂcr the applicable provisions of PUHCA and the Federal Power Act
(FPA).

Coneurrent with the filing of this mcomﬁmdaﬁon. the Staff is filing the recommendation
of the Commission’s Chicf Energy Ceonomist, Dr. Michae] S. Proctor, who recommends that the
Commission grant UtiliCorp the approvals requested in its March 1, 1999 Application in the
instant docket, with cunditions. The purpose of this document is to provide support for Dr,

Proctor’s recommendation and suggest additional conditions for the granting of the requested

approvals.

Schedule SLF-1
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II. STATE COMMISSIONS WHICH HAVE CONDITIONED PUHCA §32 FINDINGS

The Staff would not expect UtliCorp’s Application to cite to case law for authority for
the Commission to grant the approvals requested by UtiliCorp with the conditions proposed by
the Staff, but the Staff would note thet the Application of UtiliCorp cites to no case law for
anything other than one Missouri case respecting the determination of what constitutes a public
utility. See UtiliCorp’s Applicalion at page 4, paragraph 9, citation to State ex rel, M.Q.
Daneiger & Co. v. Public Serv. Comnm’n, 205 3.W. 42 (Mo. 1918).

There is at least one state conunission case on point and another related, both of which
will be addressed herein regarding a state conditioning its granting of PUHCA §32 findings: Re
Golden Spread Electric Coopemative, Jnc., Docket No, 15100, Order, 176 PUR4th 587
(Tx.Pub,Util.Commn. 1997) and Re New Enpland Fower Co., DR 97-251, Order No. 22,982
(NLH.Pub.Util.Commn. 1998)(unreported decision).

In the Golden Spread Electric Cogperative case, Golden Spread Elecuic Cooperative, Inc.
(Guolden) filed in 1995 an application with the Texas Public Utility Commission (Texas PUC)

secking, among other things, the PUHCA §32(k) findings that were required in order for Golden
10 enter into a purchased power contract with an EWG that is an affiliate of Golden. The Golden
contract with the EWG has 2 tenn of 29 years. The Texas PUC madc the necessary PUHCA
§32(k) findings. but conditioned the findiags as they might be proposed to be related to stranded
cost recovery and future purchased power contracts stating that its approval of the contract in
question rnay not be relied upen as a basis for stranded cost recovery nor does 2pproval imply or
assure blanket approval of future purchased power costis. 176 PUR4th at 588, In particular

regarding stranded cost recovery, the Commission found as follows:

Schedule SLF-1
Page 3 of 18

& ot




04/06/39  15:13 B55738747539 Mo PSC " a3+ BOUDREAU

April 5, 1999
Pape 4

.. . the Commission finds that (here is a risk of regulaluty change during the life
of the proposcd power contracts. Conscquently, Golden Spread Electric
Cooperative, Inc. (Golden Spread or the Ceoperative) may not rely on this Order
ac a basis for stranded cost recovery if and when such recovery becomes

appropriae. . .. [Id.]

In the New England Power Ca. caye, New England Power Co. (NEP) requested that the
New Hampshire Public Uti}iﬁes- Commission (New Hampshire PUC) authorize it to transfer its
New Hampshire hydroelectric facilities, located in whole or in part in New Hampshire, 10
USGen New England, Inc. (USGeaNE), in a proposed transaction in which NEP agreed to sell
substantially all of its non-nuclear generating esscis and unit entitlements. NEP is a
Maessachusetts corporation and a wholly owned subsidiary of the New England Electric System
(NCES). It owns and operates peneration and transmission facilities throughout Northern New
England. NEP provides wholesale requirements service to affiliated retail eclectric utilitics,
including to Granite State Electric Company (GSEC) in New Hampshire, NEP sought certain
“eligible facilities”, i.e., EWG, findings from the New Hampshire PUC pursuant to PUHCA
§32(c) to enable USGenNE to acquire NEP's gencrating assets without becoming subject to
PUHCA. NEP stated that USGenNE made the receipt of EWG status a condition o the closing
of the divestiture transaction.

PUHCA. § 32(c) provides, in part, that if a rate or charge for elecuric enetgy produced by
a facility was in effect under the laws of any state as of October 24, 1992, in order for the faciliry
to be cansidered an eligible facility, evesy stule comunission having jurisdiction over any such
rat: or charge must make a specific determination that allowing such facility to be an eligible
facility:

(1) will benefit consumers;

(2) is in the public intcrest; and

(3) does not viclate state law,
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PUHCA §32(c) also addrasses the case where such rate or charge is a rate or charge of an
affiliate of a registered holding cormpany.

The New Hampshire PUC granted NEP’s request for these findings relative to those
facilities which NEP was transferring to USGenNE pursuant to the proposed divestiture
traysaction. The New Hampshire PUC premised its PUHCA §32 findings on the condition that
USGenNE would agree ta provide GSEC “twansition setvice” consistent with the outcome of
Docket No. DR 98 - 012. (Said docket was created to consider a settlement proposal relative to
GSEC’s compliance with the electric utility restructuring chapter of New Hampshire statutes.)
Transition service was intended to (1) be a goneration option for customers who did not choose
to take generation service from a competitive provider and (2) provide GSEC’s customers with
stable prices as the competitive electric market developed. The New Hampshire PUC stated that
by approving the NEP — USGenNE transaction, it was not implying that a similar approach
should be adepted in the case of any other utility.
flI. STAFF’S PROPOSED CONDITIONS

PUHCA. §32(K) states in part that an clectric utility company may enter into 2 contract to
purchase electric energy at wholesale from an exempt wholesale generator (EWG) that is an
affiliate or associate company if every state commission having jurisdiction over the retail rates
of such elecuic wility company determines in advance of the electric utility company entering

into such contract “that such commission has sufficient regulatory suthority, resources and

access to baoks and records of the electric utility company and any relevant associate, affiliate or

subdidiary company to exercise its duties tinder this subparagraph.” (Emphasis supplicd). Thus,

the Stalf believes that two conditions that should be placed upon the Commission’s approval of
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UtiliCorp®s Application so that the Commission will not be frustrated in camying out its statutory
duties should be the following:

(1) UtiliCozp shall agree to rnake available to the Commission and its Staff, at

. reasonable times and reasonable places, all books and records and
employees and officers of MEPPH and any affiliate or subsidiary of
UtiliCorp engaged in any activity with MEPPH_
(2) MEPPH shall agree to emplay gccounting and otheér procedures and
controls rclated 1o cost allocations and transfer pricing 10 ensure and
facilitate full review by the Commission and its Staff and to protect
against cross-subsidization of non~-MPS businesses by MPS custormners.
FERC has jurisdiction over wholesale electric energy transactions. A state commission
must allow, as reasonable operating expenses. costs incurred by a utility as a result of paying a
FERC-determined wholesale rate. Mantahals Power and L‘Lgh;_Co, v. Thormburg, 476 U.S. 953
(1986). FERC approval of an energy supplier’s rate does not necessarily mean it was reasonable
for the purchaser to incur the expense. A state commission can challenge the prudence of a
utility’s decision to purchase power at a FERC-approved rate under what has become knowﬁ as
the Pike County docirine. Pike County Light and Power Co. v. vania Pub. Util. Co
465 A.2d 735 (Pa. 1983). The Staff alse would note that a state commission must defer to
certain FERC approved allocations contained in operating or system agreemennts among, affiliates
of a registered holding company. Mississippj Power & Light Co. v, Mississiopi ex rel. Moagre,
487U.S. 354 (1988).

UtiliCorp in its Application in the instant proceeding recognizes and accepts the
Commission's hislorical approach of not granting pre-appraval of electric resource additions,

wherein UtiliCorp states, at paragraph 13 of its Application, as fallows:

UtiliCorp understands that an order containing the findings required by the
PUHCA with respect to the PSA shall in no way be binding on the Commission
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or any party to a fulure rate case to contcst the ratemaking treatment to bhe
afforded the PSA.
Nonetheless, there is more than pre-approval that is occutring with UtiliCorp’s- proposcd

transaction.

As a result of the Nantahala Power and Light Co, and Mississippi Power & Light Co.

cases, the Staff believes that Commission use of the language contained in paragraph 15 of
UtiliCemp’s Application is not an adequate condition to the Comznission making the PUHCA
§32(k) findings. The Staff believes that the following additional condition should be placed
upon the Comriccion’s approval of UtiliCorp's Application for an Order respecting the PSA
between UtiliCorp and MEPPH. The Commission’s approval of UtiliCorp’s Application should
be contingent upon the fallowing oceuering:

3) UtiiCorp shall agrea that en order containing the findings réquircd by the
PULICA with respect to the PSA shall in no way be binding on the
Commissiop or agy party to a future rate or eamnings complaint case to
contest the ratemaking treatment to be afforded the PSA. UhiliCorp shall
agree that it will not seck to overtum, reverse, set aside, change or enjoin,
whether through appeal or the Initistion or maintenance of any action in
any forum, a decision or order of the Commission which pertains to
recavety, disallowance, defertal or ratemaking treatinent of any expense,
charge, cost or allocation incurred or accrued by MEPPH or MPS in or as
a result of the PSA on the basis that such expenss, charge, cost or
allocation has itself been filed with or approved by the FERC, or was
incurred, pursuant o the PSA.,

Finally, the Staff would recommend that the Commission adopt the following condition
in order that Commission approval of the instant Application, should that oceur, not i-.-c used as

authority for the approval of any subsequent PUHCA §32(k) application:
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(4)  The Commission's approval of the instant PSA does not imply or assure
approval of any fittufe contracts to purchasc clectric encrgy at wholesale
from an EWG thal is an affiliate or associate company of an elecrrical
corporation within the Commission’s jurisdiction.

Copies:

Bob Schallcoberg, Director of Utility Services, Missour] Public Service Cormnmission

Gordon Persinger, Director of Research & Public Affairs, Missouri Public Service Commission
Dan Joyce, General Counsel, Missouri Public Service Comumission

Bill Washbumn, Manager Electric Department, Missouri Public Service Commms:on

Gary Clemens, Manager Regulatory Services, UtiliCorp United, Inc.

James C. Swearengen, Brydon, Swearengen & England, P.C.

Paul A. Boudreay, Brydon, Swearengen & England, P.C.

John B. Coffman, Office of the Public Counse]
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MEMORANDUM

TO: Missouri Public Service Commission Official Case File
Case No. EM-99-369

FROM: Michazel 8. Proctor
Chief Regulatory Economist
Lhy exlean o529 e DI 1/sly
Director-Utility Opezations DivisiowDate  General Connsel’s Office/Date
SUBJECT: Staff’s Recommendation For Approval Of The Application Of UtiliCorp United,
Inc. Under §32(k) Of The Public Utilities Holding Company Act Of 1935

Concertiing A Proposed Power Sales Agreement Between MEP Pleasant Hill,
L.L.C. And UtiliCorp United, Inc., &/bfa Missourl Public Service

DATE: April 5, 1999

i blic Service Commissi cterminations und 2(k) of PUHC

In oxder for Missouri Public Service (MPS), a division of UtiliCorp United, Inc.
(UtliCorp) to enter into & Power Sales Agreement (PSA) with Merchant Energy Partners
Pleasant Hill, L.L.C. (MEPPH), a subsidiary of UtiliCorp, subsection 32(k) of the Public Utility
Holding Company Act (PUHCA) of 1935 requires the Missouri Public Scrviec Commission
(Commission) to make the following determinations regarding the PSA:
it will benefit consumers;
it does not violate any state law;
it would not provide MEPPH any unfair competitive advantage by virtue of its

afflliation or assocjation with UtiliCorp; and
4, it is in the public {nterest.

Lol ol o

The Commission must also make a determination that it has sufficient regulatory,
resources and access to books and vecords of UtiliCorp and any relevant associate, affiliate or
. subsidiary comparty to exercisc its duties under subparagraph 32(k)(2) of PUHCA. UtiliCorp in

its Application at page 5, paragraph 11 states that:
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. . . The Commission’s existing rules and regulatons permit it o examine the
books and records of UtiliCorp. Furthermore, the Commission, its Staff and the
Offce of the Publie Counsel may examine the books, accounts, contracts and
records of MEPPH as reqquired for the effective discharge of the Commission’s
regulatory responsibilities affecting the provision of electic service by MPS.”

In this memorandum and the zccompanying memotandum of Staff members Mark
Oligschlaeger and Steve Dottheim, it will be shown that the PSA, subject 10 the review and

ratemaking conditions proposed by the Staff, mects a)] four of the subsection 32(k) PUHCA

standards.

1. The PSA will benefit copsumers

The capacity from PSA between MPS and MEPPH is required to meet the capacity
reliability needs of MPS customers and is thersfore of benefit to copsumers. What follows is a
description of the process by which the Stalf has determined that there is a capacity nced which

the PSA will meet to the benefit of consumers.

The Staff has met with MPS on a regular basis following UtlliCorp’s initial resource plan
filing' required by 4 CSR 240-Chapter 22. In these meetings, MPS has provided Staff with
updates on load forecasts as well as other changes that have occurred in its resource acquisition
plans. ln its resource plan filing, MPé statsd its intention to implement a competitive bidding
process ta acquire the capacity needed to meet the requirements of its custorners for capacity and
energy. This need comes from two sourves: (1) load growth in the MPS servics territory; and (2)
cxpiration of existing purchased power coniracts. Most of the changes in UtiliCorp’s resource

acquisition strategy have come in the timing of resource additions.

| In its 1995 Missouri Energy Plan filed in May 1995 in Case No. EQ-95-187, UtiliCorp included supply-side
options for 206 megawatts (MW) in rembincd cycle capaciey for the summers of 2000 and 2001, The supply-side
implementation plan strategy includad a comperitive-bidding proeess that was to ba completad in 1997,
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For the sumumner of 1999, MPS has accredited generalion capacity of 1,047 MW with 280
MW of purchased power from cxisting purchased power contracts to meet a total capacity
requirernent? of 1,366 MW. Not dircctly rcfated to this pleading, MPS is evaluating bids for
purchased power of S0 MW to meet its capacity requitement for this summer. The contracts
making up the 280 MW of purchase power will expire and not be available to meet load for the
summer of 2000. Thus, there is clearly & need for either purchased power or MPS owned
capacity starting with the summer of 2000,

It is important to note that the MPS purchase power acquisition strategy was split
between meeting a short-term need and 2 long-term need. For the short-term (prior to the
summer of 2001), MPS planned to enter into one- or two-year contracts for purchased power.
Starting for the year 2001, MPS would seek longer-tertn contracts. In part, the rationale behind
this strategy is that the short-term contracts wauld have to come from generating units that were
already built, while the longer-term contracts would allow bids fram new generating units that
would not be available to supply power in the short-run.’ The PSA between MPS and MEPPH is
for a longer-term contract.

In the year 2001, MPS plans to improve the accredited capacity of its existing generating
units from 1,047 MW tw 1,085 MW. MPS plans to have 3 short-term purchase of 25 MW and
begin the first year of its long-term contract with MEPPH with 320 MW of combustion turbine
capacity. This provides a total capacity of 1,430 MW to meet & capacity requirement of 1,430,

In the year 2002, the shori-term purchased power contrdels are terminated and the long-tm

? The capacity requircment is the peak demand forecast, minus demand-side reductions such as interruptible load,
plus a capacity reserve margin of 12 percent.

} How this strategy evolved is described in the third section of this memorandum.
Schedule SLF-1

Page 11 of 18

fad

ido1




a4/06/99 13:18 BR5TASTAT5aY Ma PSC <== BAOUDREAU

contract with MEPPH goces up to 500 MW as MEPPH adds 180 MW of combined eycle capacity

to the 320 MW of combustion turbines.

2. The FSA does not violate any spplicable state law
Staff counsel has advised that state law does not prohibit any utility from purchasing

power rather than building geperation. In addition, Staff counsel has indicated that there is no

state law that prohibits any electric utility from purchasing power from an affiliate.

3. The PSA did not providle MEPPH any unfair competitive advantage by virtue of irs
affiflation with UtiliCorp

As described below, the competitive bidding strategy employed by MPS involves a
complex process that would more properly bz described as a competitive negotiaton. In
addition, this process was flexible; allowing MPS to change its strategy as information became
available. The Staffs limited observation/review of that process found no evidence to indicate
that an unfair competitive advantage was afforded MEPPH.

As MPS developed its resource acquisiion strategy for purchased power, the Staff made
it clear that if an affiliate of UtiliCorp were to bid, that affiliate would nead to be on a level
playing ficld with all other potential bidders. This means no communications regarding the
competitive bid between people representing the interests of MPS and those representing the
interests of the affiliate, cxcept through the formal compstitive biddingfnegotiation-process. Ir
also means that ﬁ: affiliatc would have to bid at the same time as others and that 2 transparent
evaluation of the bids would need 1o take pisce.

The history of the competitive bidding/negotiation process for the long-term purchased
power contract is as follows:
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(1) Initial Request for Proposals was issued by MPS on May 22, 1998. At this time, MPS
wanted capacity to be supplied beginning June 1, 2000 and go through May 31,2004;ie., 8

four-year contract, with capacily initially available for the summer of 2000.

(2) Bight proposals were reoewed on July 3, 1998. The eight proposals were opened on July §,
1998. Ome of the eight proposals was from Aquila Power Corporadon (Agquila), a power.

. marketing subsidiary of UtiliCorp. Both Aquila and UtiliCorp/MI’S have their principal
offices and places of business at 10750 East 350 Highway, Kansas City, Missouri 64[38. An
outside consultant, Bums & McDommell, a Kansas City engineering and consulting firm,
reviewed all proposals. Initial evaluation of the propasals was completed on August 21,
. 1998 by Bumns & McDannell. On August 25, 1998, all bidders were requested to confirm
their fnterest and update their proposals. All but three of the bidders (New Century Encrgies,

. Aquila and Basin Electric Cooperative) stated that they would not be able to provide capacity
in time for the summer of 2000. From the thyee that could meer the summer 2000
requirement, the Basin Electric Cooperative bid was determined to not be cost effcerive
because of its high capacity charge. In addition, UtiliCarp was in the process of negotiating
purchased power for ts West Platn’s service tetritory in Kansas, for which it had recejved a
bid from Sunflower Electric Cooperative (Sunflower) that included capacity that would be
available for the June 2000 to Muay 2001 period MPS made the decision-to split jts
purchases between shott-tenm capacily and long-term capacity, with the three bidders that
could meet the short-term need (Aquila, New Century Energies and Sunflower) being

. included in the evaluation process for the short-term purchase power contracts.

Schedule SLF-1
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At this time, UtiliCorp concluded that it could build a generation plant at a lower
cost than what it had received m bids from those who were proposing to supply
from newly built generation. UtiliCorp was seriously considering building its
own genetstion to meet the MPS long-term capacity need and in September 1998
formed MEPPH‘ ag a subsidiary to develop, own and manage UHlCorp’s
portfolio of exempt wholesale generators (EWG), independent power producers
(IPP) and cogeneration facilities and to possibly build and own genetation for
Missouri retail jurisdictional needs as an EWG. However, this capacity would
not be available for the summet of 2000 and perhaps not even for the summer of
2001. The EWG option under consideration by MPS and the Aquila proposal for
June 2001 through May 2004 wete assigned to MEPPH.

By November 3, 1998, the evaluation of the three short-term bids was completed
with MPS determining that a combination of Sunfiower and Aquila resources

was the mast cost effective,

(3) On Novanber 6, 1598, MPS requested that bidders again confirm their interest and update

their proposals that would begin supply in the summer of 2001. On November 30, 1598, only

two of the ecight companies submitted revised bids: Aquila Power/MEPPH and Houston

Industies for the June 2001 through May 2006 period. These bids were evaluated by MPS

as well as by its outside consultant, Bums & McDonnell. It was deletmined that the Housten

Industries bid was nol competitive. MPS contected Houston Industries on December 21,

1998 to advise it that its bid was not cost effective and requested that it consider revising its
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proposal. Houston Industries revised its proposal on January 6, 1999, and MPS received
mnﬁmaéion that MEPPH would replace Aquile as the owner of the proposed EWG apd
wauld be the cnotity contracting with MPS. MEPPH revised its proposal on Jamary 12, 1999,
It appears that in the cvaluation/negotiation process, Houston Industries was given the ﬁrsr
opportunity to revisc its hid; and then MEPPH wag given an opportunity to respond. The
rational for this sequence is that the bidder with the non-competitivc bid is allowed the first
opportunity to make its bid competitive. After receiving the January 12, 1999 revision from
MEPPH, MPS informed Houston Industries on January 13, 1999 that its revised bid was not
competitdve, On January 14, 1999, Houston [ndusmies responded that it was not able to
improve its offer. On January 15, 1999, Houston Industries was advised that it was not the
successful bidder, and MPS awarded the contract to MEPPH, subject to further negotiations

on final terms and conditionis.

4. The PSA is in the public intersast

The pubiic interest is et when electricity is provided to end-use consumers at the lowest
expectod cost consislent with reasonable levels of risk associated with cost varying from its
caposted level. In today’s enviromment of compcritive wholesale power, properly implemented
competitive bidding and/or negotiation for purchased power is a process by which least-cost
aequisition of resources can be obtained. Based on the information presently awvailable, the
competitive bidding/negotiation process used by MPS appears 1o be consistent with obtaining the
needed purchased power at least cost. Therefore, the Staff is willing o state that the PSA

between MPS and MEPPH is in the public interest, subject to the conditions and ratemaking
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standards discussed below and in the accompanying recommendation, which will permit a
detailed review of the transaction in the context of a rate increase or earnings complaint case.

It is important to notc that the Staff has not evaluated the two propesals to determine
which is least cost or whether accepting cithet of the two pruposals would be a prudent
management d@bﬂ. Mbram-;er, this Commission does not pre-approve the acquisition of
resources by electric utilities. Instead, in its 1993 rulemaking on electric resource acquisition (4
(SR 240-Chapter 22), this Commission eniacted rules that focused on the process, not the
outcorne. At the time those rules were adopted by the Commission, the Federal Energy
Regulatory Commission (FERC) had not issued Order No. 888, which is premised on open
transmission access on a non-discrimminatory basis as being a means of fostering a competitive
wholesale market for electricity. Thus, the Chapter 22 rules do not include any specific
guidelines for competitive bidding or negotiations.

Since the Commission’s adoption of 4 CSR 240-Chagter 22, there has been only one case
in which the Commission was asked to cvaluate whether or not the resource chosen by an
clectric utility was least cost prior to introducing the costs associated with the resecurce inte
rates.' This request that the Commission evaluzic whether a resource chosen is least cost
oecurred because one of the options that was rejected by the utility was a cogenerator, and under
the Public Utility Regulatory Policies Act of 1978 (PURPA), utilities are required to purchase
{rom cogenerators that are compelilive under an avoided cost criteria. Neither Houston
Industries nor MEPPH are claiming w be & cogeneration faciiity. It {s important to note that a
review of the testimony submitted in that case indicates that a significant amount of analysis is

required to determine which alternative is least cost.

* Alstrom Devcloprment Carpotation vs, Emaire Discict Electric Company, Case No. EC-95.28. Repon And Order.
4 Mo.P.S.C.38 187 {1993).
Schedule SLF-1

Page 16 of 18

@ a1




04/06/88  15:18 85718747519 MO PSC " 4+~ BOUDREAU

At this time, the Staff has not performed a detsiled analysis of which of the two
alternatives is least cost. Such an analysis should be dose prior to the Commigsion npprwi;lg the
costs of the PSA in rates for Missouri Public Service customers. Subject to this condition, it is
not necessary that this analysis be conducted at this time in order to determine wheth& or niot the
PSA is in the public interest. Moreover, to make such 3 determination at this time would put the
Coromission in the position of pre-approval of the prudency of MP$ eatering Into the PSA,
which is an approach that the Commission uniformly has rejected over many years. UtiliCorp in
{ts Application recognizes and accepts the COmmission's histerical approach, wherein at
paragreph 15, UtiliCorp states as follows:

UdliCorp understands that an order eontaining the findings required by the
PUHCA with respect to the PSA shall in no way be binding on the Commission

or any party to a future rate case to contest the ratemaking treatment to be
afforded the PSA-

UtiliCorp also notes in its Application that:
(1) a copy of the RFP was forwarded to the Staff and the Office of the Public Counscl
(Public Counsel) on August 24, 1998 for comment under the integrated resource plan
format (page 3, paragraph 5 of Application);

(2) the eight (8) proposals received in response to the RFP were forwarded to the Staff and
Public Counsel on August 24, 1998 under the integrated resource plan format (page 3,
paragraph 6 of Application); and

(3) the reviews and evaluations of the proposals were provided to the Staff and Public
Counsel on February 8, 1998 (page 3, patagraph € of Application).

As previously commented upon above, the 4 CSR 240-Chapter 22 rules focus on '-process. not
nutcome, and the review under these rules is not intended to have the Commission and its Staff
engage in 4 contemnporaneous cvaluation with the utility qf the proposals solicited to determine
which is least cost or whether accepting any one of them woﬁld be a prudent management
decision. Although the Commission generally has or can acquire sufficient regulatory resources
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to exercise its ratermnaking dutics when a utility secks to reflect a resource decision in rates, the
Staff does not want its position to be misipterpreicd as indicatng or implying that the
Commission also has sufficient regulatory resources to exercise its ratemaking duties if utilities
were to also seek pre-approval of their resource decisions.

The Eming of the instant project to meet the June 1, 2001 on-line date is crucial. A
determination of whiﬁh of the options is least cost would involve a Staff analysis that at best
could take several weeks, but more likely would take several months, to somplete. If the results
of the analysis were not in favor of approval of the PSA with MEPPH, written testimony and
hearings would necd to take place. All of this would put off the time at which MEPPH would
initiate the building of the generating urtit; required to mcct the June §, 2001 deadline for
capacity.

The Staff believes that what is needed to determine that the PSA is in the publie interest
is a review of the process followcd by MPS in acquiring the nceded capacity. In the context of
its ongoing efforts in reviewing the resource plans of MPS, the Staff believes that the process
followed by MPS is adequate ro meet the public interest standard, subject to the review and

ratemaking conditions set out sbove and the accompanying Staff recommendation of Staff

members Mark Oligschlaeger and Steve Dottheim.

Copies:

Bob Shatlenberg, Director of Uttlity Services, Missouri Public Service Commission

Gordon Persinger, Director of Research & Public Affairs, Missouri Public Service Commission
Dan Joyce, General Counsel, Misscuri Public Service Comenission

Bill Washbum, Manager Elestric Department, Missouri Public Service Commission

Gary Clemens, Manager Regulatory Services, UtiliCorp United Inc.

James C. Swearengen, Brydon, Swearengen & England P.C.

Paul A. Boudreau, Brydon, Swearengen & Enpland P.C.

John B. Coffman, Office of the Public Counsel
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2
Mantha 5. Hoperty Mel Camahan
Public Counse} - Gavernor

T S

Office of the Public Counsel Telephone; 573-751-4857
Harry S Truman Building Facsimile: 573-751-5562
Ste. - 250 Relay Missouri
P.O. Box 7800 1-800-735-2966 TDD
Jefferson City, Missouri 65102 1-800-735-2466 Voice

April 5, 1999

Mr. Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
Missouri Public Service Commission
P. 0. Box 360

Jefferson City, MO 65102

RE: UtiliCorp United, Inc. d/b/a Missouri Public Service
Case No.:  EM-99-369

Dear Mr. Roberts:
Enclosed for filing in the sbove referenced case, please find the original and 14 copies of the
Paublic Counsel Recommendation, Please “file stamp™ the extra enclosed copy and return it to

this office, I have on this date mailed, faxed, or hand-delivered the appropriate number of copies
to all counsel of record.

Thank you for your aftention to this matter.

Sincerely,

‘Ijohn B, Cofﬁn%\

Deputy Public Couynsel
JBCior

@ @chﬂi
Enclosure
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of UtiliCorp
United, Inc. under Section 32(k) of the Public
Utilities Holding Company Act of 1935
Concerning a Proposed Power Sales Agreement
Between MEP Pleasant Hill, L.L.C. and
UtiliCorp United Inc. d/b/a

Missouri Public Service,

Case No. EM-99-369

Y Yot et N’ g Nl N

PUBLIC COUNSEL RECOMMENDATION

COMES NOW the Office of the Public Counsel (“Public Counsel”) and for its
recommendation states as follaws:

. On March 1, 1999, UtiliCorp United, Inc. d/b/a Missouri Public Service
(“Company’) filed ‘an Application requesting that the Public Service Commission
(“Commission™) make specific determinations regarding a proposed Power Sales Agreement
(“PSA™), These determinations that are a prerequisite to approval of the PSA by the Federal
Energy Regunlatory Commission (“FERC”). Federal law (“PUHCA™) requires these
determinations be made by a state commission whenever an electric utility proposes a PSA with
an affiliated exempt wholesale gencrator (“EWG”), Company is proposing a Power Sales
Agreement (“PSA™) between it and its affiliste MEP Pleasant Hill, L.L.C. (“MEPPH"). On

March 5, 1999, the Commission requested recommendations regarding the approval or rejection

of UtiliCorp's Aplication by April 5, 1999.
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2. Company is accordingly requesting that the Commission specifically determine
that it has sufficient regulatory authority:

...the Commission has sufficient regulatory authority, resources
and access to books and records of UtiliCorp and MEPPH to
exercise its duties under section 32(k) of PUHCA to ensure that the
proposed PSA (i) benefits consumers, (ii) does not violate any state
law, (ii) does not provide MEEPPH with any uafair competitive
advantage by virtue of its affiliation with UtiliCorp end (iv) is in
the public interest; (B) authorizing UtiliCorp to enter into, execute
and perform in accordance with the terms and conditions of the
proposed Power Service Agreement by and between MEPPH and
UtiliCorp; (C) authorizing UtiliCorp to enter into, execute and
perform in accordance with the terms of all documents reasonably
necessary and incidental to the performance of the transactions
which are the subject of this Application; and (D) granting such
other authority as may be just and proper vnder the circumstances.
(Application, pp. 6-7).

3. Public Counsel recommends that the Commission make these requested
determinations only upon certain conditions, The fact that Company is proposing a PSA with an
affiliate (MEPPH) raises concerns that it may not be in the public interest Public Counsel
believes that the Commission should ensure that the cost advantage purported to be gained from
this transaction is not outweighed by the potential nepative impacts to Company’s captive
ratepayers. It is not as simple to monitor and determine the impact on the public from such an
affiliate transaction as it is when the transaction occurs between entities that are wholly separate.
The monitoring of yet another affiliate trapsaction will require the expenditure of additional
regulatory resources.

4, Public Counse] is also concemed ahout the potential detrimental effects on
wholesale and retail markets in Comnpany’s region. Such detrimental effects could develop as a

result of an over-concentration of the ownership of generation facilities. As market power is
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. accumulated under one parent company, the potential harm to consumers in a future competitive

retail marketplace grows.

5. Because of the concerns raised about the structure of the proposed PSA, Public
Counsel urges the Commission to make the requested determinations in a very specific manner,
Particularly, the Commission should require Company to assure the Commission that it would
still retain jurisdiction over any and all generation costs that would be passed on to its regulated
customers through retail rates. Company should also acknowledge that FERC jurisdiction does
not supercede the Commission’s ability to review and disallow any purchased power costs that
are found to be imprudent or unreasonable after a proper review and hearing on the prudency of
the costs and rate impact of such costs. In particular, Public Counsel has concerns that the
pricing adjustment provisions contained in subsections (a) and (b) of section 5.1 of Article §

@ onstitute aninappropriate shifting of risk to the purchaser, UtiliCorp United, Inc.

6. Furthermore, Company should assure that the Commission and Public Counsel
have full and unfettered access to all the books and records of Company and MEPPH in order to
protect the public interest.

WHEREFORE, Public Counsel respectfully submits its recommendation that the
Commission -appmve the proposed application only if it receives the specific assurances set out

above from Company and MEPPH.
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BY:

BRYUUNs SWEHREMNGSEN, % ENGLAND

MNO.S79 P.&76

Respectfully submitted,
OFFICE OF THE PUBLIC COUNSEL

PN

John B, Coffman (Bar No. 36591)
Deputy Public Counsel

Harry S Truman Bldg., Suite 205
301 West High Street, Box 7800
Jefferson City, MO 65102
Telephone:  (573) 751-5565
Facsimile:  (§73) 751-5562

CERTIFICATE OF SERVICE

I hereby certify that the foregoing document hes been either faxed, mailed, or hand-delivered to
the following counsel of record on this 5th day of April, 1999:

Dana K. Joyce

General Counsel

Missouri Public Service Commission
P. 0. Box 360

Jefferson City, MO 65102

Gary Glemeps

UtiliCorp United, Inc.
10700 East 350 Highway
Kansas City, MO 64138

b C
7/

James C. Swearengen // Panl A. Boudreau
Brydon, Swearengen & England, P.C,

312 East Capitol Avenue, Box 456
Jefferson City, MO 65102-0456
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STATE OF MISSOURI
PUBLIC SERVICE COMMISSION

At a Session of the Public Service
Commisgion held at itg offige
in Jefferson City on the 22nd
day of April, 1893,

In the Matter of the Application of
UtiliCorp United Inc. Under Section
32(k) of the Public Utilities Holding
Company Act of 1935 Concerning a
Propozed Power Sales Agreement Between
MEP Pleasant Hill, L.L.C. and UtiliCorp
United Inc. d/b/a Missouri pPublic

Service.

Cage No. EM-99-3§9

M Nt Nl S sl Vagdl o

ORDER REGARDING POWER SALES AGREEMENT

On March 1, 1999, UtiliCorp United Inc. (UtiliCorp) d/b/a Missouri
Public Service filed an Application with the Commission seeking an order
of the Commission regarding a Power Eales Agreement (PSA} - between
UtiliCorp and MEP Pleasant Hill, L.L.C. (MEPPH). Utilicorp prxoposes to
enter into a PSA agreement with MEPPH whéreby'ﬂtiliCorp would purchase
elactric power genarated by MEPPH beginning on June 1, 200L. MEPPH is an
exempt wholesale generator of electric power and is an affiliate of
UtiliCorp.

Section 32{(k) of the Public Utility Holding Company Act of 1935
(PUHCA), codified at 15 U.s.C. 79z-5al(k), provides that *an electric
utility company may not enter into a contract to purchase electric energy
at wholesale from an exempt wholesale generator if the exempt wholesale
generator is am affiliate or associate company of the electric utility

company.” The federal ctatuts then goes on to indicate that an =slectric
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utility company may enter into such a contract with an affiliate if every
state commission having jurisdiction over the retail ratea of such
electric utility company makes certain specific determinations in advance
of the electric utility company entering into such contract. UtiliCorp‘s
Application asks that the Commission enter an order making the required
apecific determinations. Because of the need to begin construction of
a combuastion turbine generation plant by the end of July of 18599,
UtiliCorp asked that the Commission issue its oxder regarding this
Application no later than May 1, 1599,

On March 5, the Commission isued a Notice EBetablishing Time for
Filing of Recommendation that directed the Staff of the Public Service
Commipsion (Staff) to file its recommendation regarding approval or
rejection of UtiliCorp's Application no later than April 5. The Office
of the Public Counmel (Public Counsel) was also allowed until April 5 o
file its recommendation.

On April 5, Staff filed two memorandums, one submitted by Michael
8. Proctor. Chief Regulatory Economist for the Commission, and the other
submitted by Mark L, Oligschlaeger, Regulatory Auditor V, and Steven
pottheim, Chief Deputy General Counsel. Both memorandums evaluate the
PSA and reccmmend that the Commission approve UtiliCorp’s application.
staff did. however, recommend that the Commission’s approval be subject
to several comnditions. Public C:;unsel also filed its recommendation on
April 5. Public Counsel recommended approval but only upon certain
conditiona. 4 CSR 240-2.08C(L12Z) provides that parties are allowed ten

days from the date of filing in which to respond to any motion ox
a
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ploading. No timely response was filed to the recommendations of either
Staff or Public Counsel.

The Commission has reviewed and considered the Application filed by
UtiliCorp and the recommendations of Staff and Public Counsel. The
Commizsion finds that the Application of UtiliCarp should be granted
gubject to the conditions recommended by Staff and Public Counsel.

IT IS THEREFORE ORDERED:

1. That, in compliance with Section 32(k) of the Public Utility
Holding Company Act of 1535, the Commission determines that:

a) the Commission has sufficient regulatory authority,
resources and access to books and records of UtiliCorp
United Inc., MEP Fleasant Hill, L.L.C. and any felevant
aspociate, affiliate or suhsidiary company to exercise its
duties under subparagraph (k) of Sectien 32 of the Public
ptility Holding Company Act of 193s;

b} the transaction will benefit consumers;

e¢) the transzaction doss not tviolate any Missouri law:;

d] the transaction would not provide MEP Pleasant HEill,
L.L.C. with any unfair competitive advantage by virtue of
its affiliation or association with UtiliCorp United Inc.;
and

e) the transaction is in the public interest.

2. That the Commission’s approval of UtiliCorp United Inc. d/b/a
Missouri Fublic Service’s Application is specifically conditioned upon

the following conditions:
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a)

h)

c)

That UtilicCorp United Iac. shall make available to the
Commigsion, its Staff and the 0Office of the Public
Counsel, at reasonable times and reasonable places, all
bookts and records and employees and officers of MEP
Pleasant Hill, L.L.C. and any affiliate or subsidiary of
UtiliCorp engaged in any activity with MEP Pleasant Hill,
L.L.C.

MEP Pleasant Hill, L.L.C. shall employ accounting and
other procedures and controls related to copt allocationa
and transfer pricing to ensure and facilitate full review
by the Commigsion and ite Staff and to protect against
cropg-gubpidization of norn-Migscuri Public Service
business by Missouri Public Service’s customers.

Thia order is in no way binding on the Commission or any
party regarding a future rate or earmings complaint case
to contest the ratemaking treatmgnt to he afforded the
Power Sales Agreement. UtiliCorp United Inc. shall not
gseek to overturm, reverse, set agide, change or enjoin,
whether through appeal or the initiation or maintenance
of any action in any forum, a decision or orxrder of the
Commisgsion whieh pertains to recovery, disallowance,
deferral or ratemaking treatment of any expense, charge,
cost or allocation incurred or accrued by MEP Pleasant
Hill, L.L.¢. or UtiliCorp Umited Inc. d/b/a Migsouri

Puplic service in or as a rresult of the Power Sales

4
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Agreement on the basis that zuch expense, chirge, cost or
allocation has itself been filed with or approved by the
Federxal Energy Regqulatory Commisgsion, or was incurred
pursuant to the Power Sales Agreement.

3. That tha Commission’z approval of the inetant Power Sales
Agreement does not imply oOr assure approval of any future contracts to
purchase electric energy at wholesale from an exempt wholesale generxator
that is an affiliate or associate company of an electrical cocrporation
within the Commission’'s jurisdiction.

4. That UtilicCorp United Inc. is authorized to enter into,
execute and perform in accordance with the terms and conditions of the
propesed Power Sales Agreement by and between MEP Pleasant Hill, L.L.C.
and UtiliCorp United Inc. d/b/a Missouri Puhlic Service.

5. That UtilicCorp United Inc. is authorized teo anter into,
execute and perform in accordance with the terms of all documents
reasonably necessary and incidental to the performance of the
transactions that are the subject of the Application.

6. That this order shall become effective on May 4, 1999.
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7. That thim case may be closed on May 5, 13939.

(S EAL)

Lumpe, Ch., Murray, Schemenauer
and Drainer, CC., <oncur
Crumpton, C., absent

woocdruff, Requlatorsy Law Judge

BY THE COMMISSION

M //n% Gobants

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the matter of Missouri Public Service
of Kansas City, Missouri, for authority
to file tariffs increasing electric rates
for service provided to customers in the
Missouri Public Service area

Case No. ER-2001-672

County of Jackson )
) SS
)

State of Missourt

AFFIDAVIT OF STEPHEN L. FERRY

Stephen L. Ferry, being first duly sworn, deposes and says that he is the witness whoe
sponsors the accompanying testimony entitled “Rebuttal Testimony of Stephen L. Ferry;” that
said testimony was prepared by him and under his direction and supervision; that if inquiries
were made as to the facts in said testimony and schedules, he would respond as therein set forth;
and that the aforesaid testimony and schedules are true and correct to the best of his knowledge,
information, and belief.

2.4
J St@:pherm Ferry

Subscribed and sworn to before me this Z : day of 002.

L.

otary Public

My Commission expires:

ﬂxg——y?m//

TERRY D, LUTES
Jackson County

My Commiseion Exires
August 20, 2004




