BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI

Sprint Communications Company L.P., 
)

Complainant,




)







)

vs. 





)
Case No. TC-2002-1104

)

Southwestern Bell Telephone Company, 
)

Respondent.




) 

REPLY OF SPRINT TO SOUTHWESTERN BELL TELEPHONE COMPANY'S RESPONSE TO SPRINT'S REPLY

Comes now Sprint Communications Company L.P.  (“Sprint”) and for its Reply to Southwestern Bell Telephone Company's ("SWBT") Response to Sprint's Reply Regarding Sprint's Motion for Leave to File Amended Complaint states as follows:

1. Sprint's Motion For Leave to File an Amended Complaint should be granted by the Commission.  SWBT's multiple filings asking the Commission to deny acceptance of this perfunctory request of Sprint to file an amended complaint must be ignored.  Sprint has demonstrated sufficient good cause for the motion to be granted.  Moreover, Sprint's complaint is timely and the Commission has jurisdiction to hear the complaint.

2. SWBT's multiple filings do nothing more than reargue its motion to dismiss Sprint's original complaint.  Sprint filed its original Complaint on June 4, 2002.  SWBT initiated a mediation that did not settle the case.  SWBT then filed a Motion to Dismiss and Answer on October 29, 2002.  SWBT's Motion asks the Commission to dismiss on timeliness and jurisdictional grounds.  Sprint filed its Response demonstrating that the Complaint should not be dismissed because it is timely and the Commission unquestionably has jurisdiction to enforce the terms of an interconnection agreement that it approved.  Shortly thereafter, on or about November 14, 2002, Sprint filed the Motion at issue here, to amend its Complaint to clarify the Commission's jurisdiction to consider the Complaint.  SWBT responded on November 25, 2002 and Sprint filed a Reply on December 5, 2002.  Now SWBT has filed yet another paper entitled "Response to Sprint's Reply", which essentially raises the same arguments that it raised in the November 25, 2002 Response.  This latest Response by SWBT should not even be considered by the Commission.  Sprint filed the Motion For Leave To Amend and its Reply to SWBT's original Response should be the last word on the motion at issue before the Commission's decision.  But due to SWBT's filing yet another Response, Sprint is compelled to file this Reply.

3. The Commission has good cause to grant Sprint's Motion to amend the Complaint.  The Amended Complaint raises an additional jurisdictional basis under which the Commission can and should consider Sprint's Complaint.  Sprint details in its Amended Complaint that the Commission has authority to entertain the Complaint under Section 252(e) of the Act and Section 386.330.2 RSMo. of the Missouri Statutes.

4. The Amended Complaint demonstrates additional authority for the Commission to make a determination as to whether SWBT breached the terms of the interconnection agreement by charging Sprint unreasonable nonrecurring charges and not charging the Missouri Public Service Commission approved forward-looking methodology amounts for the monthly recurring charges for Sprint's collocation arrangements in Missouri.

5. Section 251(c)(2) requires ILECs like SWBT to provide interconnection on rates, terms and conditions that are just, reasonable and nondiscriminatory.  Section 251(c)(6) requires ILECs like SWBT to provide on rates, terms and conditions that are just reasonable and nondiscriminatory for physical collocation of equipment.  Sprint is asking the Commission under the applicable Missouri statutes and Section 252(e) of the Act to enforce the terms of the interconnection agreement and determine compliance with the federal interconnection and collocation requirements. 

6. The 8th Circuit in Southwestern Bell v. Connect Communication Corp., 225 F.3rd 942 (8th Cir. 2000) affirmed unequivocally that state commissions are granted the power to enforce and construe the terms of an interconnection agreement.

7. Sprint's Amended Complaint does nothing more than clarify that the state commission has the authority to enforce and construe the terms of the interconnection agreement at issue between the parties under Federal and State law.  Sprint does not concede that SWBT has established that the Commission does not have jurisdiction to grant the relief requested by Sprint
  Conversely, Sprint's Response to SWBT's Motion to Dismiss demonstrates that the Commission has jurisdiction to construe and enforce the interconnection agreement between Sprint and SWBT under the authority granted by the law.  

8. Turning to the other jurisdictional defect alleged by SWBT, Sprint does not request the Commission to award money damages.  The Complaint requests a "determination" by the Commission as to whether SWBT's charged collocation rates are based upon the cost standards required by the interconnection agreement.  Sprint made this clear in its Response to SWBT's Motion to Dismiss.
  After the Commission makes its determinations, Sprint, if necessary, intends to go to Federal Court to obtain an award of damages.  Under the Federal Act and applicable case law, however, the Commission certainly may determine that its ability to enforce an interconnection agreement includes the ability to award money damages.

9. SWBT has not been prejudiced by Sprint's Motion for Leave to File an Amended Complaint.  This matter is still in the preliminary stages as the Commission has not set a procedural schedule.  SWBT would not be prejudiced in any way by the Commission granting Sprint's Motion.  SWBT has a full and clear opportunity to respond to the allegations in Sprint's Amended Complaint.  For these reasons alone, Sprint's Motion should be granted by the Commission.

10. With respect to SWBT's arguments to dismiss the original Complaint, raised again in this most recent Response, Sprint refers the Commission to Sprint's arguments in its Response filed on November 7, 2002.  SWBT's continued filings on the Motion for Leave to File an Amended Complaint do nothing more than reargue the substantive nature of SWBT's Motion to Dismiss.  Sprint has provided sufficient reasons in its Response to SWBT's Motion to Dismiss for the Commission to deny SWBT's Motion to Dismiss.  Also, Sprint's Motion for Leave to File an Amended Complaint should be promptly granted as Sprint has demonstrated sufficient good cause for the Commission to accept the Amended Complaint.  No further filings should be made or accepted by the Commission on the Motion for Leave to File An Amended Complaint. 

WHEREORE, Sprint requests that the Commission grant its Motion for Leave to File an Amended Complaint, deny SWBT's Motion to Dismiss the original Complaint and to expeditiously set a procedural schedule for this docket.

Respectfully submitted,

SPRINT COMMUNICATIONS COMPANY LP
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Lisa Creighton Hendricks - MO Bar #42194

6450 Sprint Pkwy

MS: KSOPHN0212-2A253

Overland Park, KS  66251
Voice:
913-315-9363

Fax: 
913-523-9769

Lisa.c.creightonhendricks@mail.sprint.com
/s/ Kenneth A. Schifman________________

Kenneth A. Schifman - MO Bar #42287

6450 Sprint Parkway

KSOPHN0212-2A303

Overland Park, KS  66251


Voice:
913-315-9783

Fax:
913-523-9827

kenneth.schifman@mail.sprint.com
/s/ Paul H. Gardner____________________
Paul H. Gardner, MO Bar # 28159

Goller, Gardner and Feather, PC

131 East High Street

Jefferson City, Missouri 65101

Voice:
573-635-6181

Fax:
572-635-1155

info@gollerlaw.com
CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the above and foregoing document was served via U.S. Mail, postage prepaid to each of the following on this 20th day of December, 2002.

Michael Dandino

Office of Public Counsel

P. O. Box 7800

Jefferson City, MO 65102

mdandino@mail.state.mo.us
Dana Joyce

Missouri Pubic Service Commission
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Jefferson City, MO 65102-0360

John Coffman
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Jefferson City, MO 65102

Anthony K. Conroy
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� See Response of Sprint Communications Company LP to SWBT's Motion to Dismiss (November 7, 2002) pp. 23-24.


� See SWBT Response to Sprint's Reply, ¶2.


� Sprint November 7, 2002 Response to SWBT Motion to Dismiss, p. 25.
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