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Missouri Public Service Commission : ¥ ?S?

" Respond Data Request

Exhibit No._ (O

Data Reqguest No. 0384 | Case NO&S).@@CU N E 0G5
Company Name Missouri Gas Energy-Investor(Gas)  Date tid sl Rptr "ﬂ:f
CasefTracking No. GR-2004-0209
Date Requested 07/20/2004
issue General Information and Miscellaneous - Test Year/True-Up
Issues
Requested From Kimm Henzi
Requested By Chuck Hyneman
Brief Description Data on Kansas Property Taxes re Noack True Up
Description Reference pages 5 and 6 of Mr. Noack"s True-up testimony.

Please provide the following: 1. A copy of all legal opinions
relied on to conclude that MGE is required to pay said property
taxes. 2. A calculation of the level of property taxes MGE
believes it will be responsiple for on gas held in storage in -
f ﬁ Kansas, and the basis for all components used in the
r 1 _ calcutation. 3. Does MGE believe it will likely be successful in
' i challenging the payment of said property taxes? Please
MAR 2 3 2005 explain. 4, Please provide an estimate of the level of property
taxes that is included in current rates for payment of property
taxes for gas stored in Kansas. 5. Piease provide the basis for
Missouri Public MGE belief in Case No. GR-2001-292 that property taxes on
Servicoe éommi&@zmn Kansas gas inventory would have to be paid. 6. Please provide
the reasons why the property taxes included in rates in Case
No. GR-2001-292 for gas inventory in Kansas has never been
paid. if any amounts have been paid, please provide a copy of
the payment voucher.
Response Piease refer to the attached explanation and .pdf file..

Objections NA

The attached information provided to Missourli Public Service Commission Staff in
response 1o the above data information reguest is accurate and complete, and contains
no material misrepresentations or omissions, based upon present facts of which the
-undersigned has knowledge, information or belief. The undersigned agrees to
immediately inform the Missouri Public Service Commission if, during the pendency of
Case No. GR-2004-0209 before the Commission, any matters are discovered which
would materially affect the accuracy or completeness of the attached information. If these
data are voluminous, please (1) identify the relevant documents and their location (2)
make arrangemenis with requestor to have documents avaiiable for inspection in the
Missouri Gas Energy-investor{Gas) office, or other location mutually agreeable. Where
identification of a document is requested, briefly describe the document (e.g. book, letter,
memorandum, report) and state the following information as applicable for the particular
document: name, titie number, author, date of publication and publisher, addresses, date
written, and the name and address of the person(s) having possession of the document.
As used in this data request the term "document(s)" includes publication of any format,
workpapers, letters, memoranda, notes, reports, analyses, computer analyses, test
results, studies or data, recordings, transcriptions and printed, fyped or writien materials
of every kind in your possession, custody or control or within your knowledge. The
pronoun "you" or "your" refers to Missouri Gas Energy-investor(Gas) and its
employees, contractors, agents cor others employed by or acting in its behalf,

Public
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~ Security :
Rationale : NA

With Proprietary and Highly Confidential Data Requests a Protective Order must be
on file.
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Response to DR 0384

1. MGE has relied on the opinion of Mike Lennen, an attorney with the Wichita law
firm of Morris, Laing in reaching the conclusion that MGE will be required to pay the
property taxes being assessed on gas held on MGE's account, purportedly in storage
facilities in Kansas even though MGE does not believe that such assessment is lawful and
intends to challenge the assessment. Because MGE only recently received notice of the
assessment (in July 2004), MGE does not vet have any written communication from
Morris, Laing on this matter.

2. As stated above, MGE does not believe the assessment 1s lawful, but will
nevertheless be required to pay such taxes through the challenge to their lawfulness. The

amount MGE expects to be required to pay is shown on Schedule MRN-2 of Mr. Noack's
True-Up Testimony.

3. MGE believes it has a reasonably good likelihood of successfully challenging the
assessment of gas held on its account, purportedly in storage facilities in Kansas, but
success 1s by no means assured. Among other statutory and constitutional reasons, MGE
believes the attempted assessment is inconsistent with the opinion of the Kansas Supreme
Court (attached) issued in an earlier chalienge to the attempted assessment of such

property taxes.

4. $400,000. Even though this amount has not been paid to assessing authorities in the
State of Kansas, MGE's rates have still been insufficient to enable it to achieve its
Commission-authorized rate of return.

5. Seeinvoice included m the attached .pdf file.

6. See opinion of the Kansas Supreme Court included in the attached .pdf file.




2000 Added Pe;“™ial Property Tax Statement # 10956
'l max ID 3-2138 i

OFFICE OF MEADE COUNTY TREASURER

WYNEMA M. DYE TREASURER
© 200 North Fowler P.O., Box 670
© Meade, XS5 67864

TELE. (620) B73-8740

MISSOURI GAS ENERGY
SOUTHERN UMION COMPANY
% TAX DEPARTMENT

504 LAVACA STE 80O
AUSTIN TX 78701

OH HHPE

PAYMENT INSTRUCTIONS
FIRST HALF DUE 12/20/2000
SECOND HALF DUE 6/20/2001
Delinguent tax interest rate 11%

See enclosed instructions for.

the Homestead Tax information.
BE BURE ALL YOUR PROPERTY IS LISTED
TREASURER IS5 NOT RESPONSIBLE FOR
OMISSIONS. :

PROPERTY INFORMATION
TAX UNIT 025 Twp -MEADE CENTER TWP
Usp 226
STORED GAS ~ LATE FILING

ASSESSMENT LEVY  88.097
CLass’ VALUATION TAX
PP _ 354,331 31,215.50
_ DISTRIBUTION OF TAX
DISTRICT TAX AMT
STATE ' 531.50
MEADE COUNTY o . 14,550.95
MEADE CENTER TWP 678.90
USD #226 GENERAL FUND © 7,086.62
USD #226 5,314.97
FIRE DISTRICT . ' 325.63
MEADE HOSPITAL : 2,012.95
- GRACELAND CEMETERY - 248 .39
SW KS LIBRARY ‘ . 465.59
TOTAL TAX DUE 31,215.50

Pleage remlt approprlate payment gtub with payment

1

MEADE COUNTY - KANSAS
FULL PAYMENT

E DUE 06/01/2001
? STATEMENT # 10956
Full Amt 31,215.50
Tax ID. & 3.2138

MISSOURI GAS ENERGY
504 LAVACA STE 800
% TAX DEPARTMENT = AUSTIN TX 78701

AHIERA AN

MEADE COUNTY TAY PAYMENT COUPON
MARK FOR CHANGE OF ADDRESS ( )
- MARK FOR PRINTED RECEIPT )




UNDIGES L | ]
' {October 1988 through Present | ‘ \
' |
LR
- 2NNG. .

M CTX OK KS.| +TX 0K I TROK; idcon” KY-MTI.CLOS
9240 | 2. $2.51 $249 | $2.06 | 52.555]  $250! 8246 | - 2191  $2.61
$1.86 . $1.90 $1.89 $1.70 | $2.006 | $1.90| $1.87 $1.60]  51.90
$2.17 . $2.31 5226 | $1.85| $2.3881 %230 $2.05 $1.85 | §2.20
$3.19 . $3.29 $398 | %571 $3472| 5329 $3.26 §2.67 | $3.20
$3.10 . $3.20 8347 $2.98 | $3.018| 5318 $3.19 §2.00 | §3.19
§2.90 . $3.06 $3.04° $1.56 | $3.420 | $3.07 | $3.16 $153 | $3.05
na $3.00] $3.08 $3.00 $1.20 | $3.278 | $3.07 | $3.07 §1.23 |  §3.00
$2.61 $2.70 | 5284 $2.73 5150 | $2.076 |  $2.77 |  $2.83 $1471 %277
$2.83 $2.07 | $2.08 52.55 $1.09| $3.288| $298| $3.03 $1.00 $2.09
$3.12 $3.34 | $3.32 $3.31 51.20 | $3.686 | $3.33 |  $3.98 51171  53.54
§3.95 $4051  $406 $4.03 $2.96 | $4.126 | SA07| $4.00 §2.78 | 5403
n/a $3.07 | $3.98 $3.98 $3.33 | %4.140 | $4.02| §3.93 $3.20 $3.96
$2.61 §3.02 1 $3.05 $3.01 §197 | %322 | $3.04| §304|  §191 $3.03
$4.52 5458 | pa62 $4.61 | $a.14 | $A.0BB ). S$4.63| $4.57 $3.08 ] 54.58
55.10 §5.07 | $5.12 $5.05 $3.20 | $5.660 | 8513 |  $5.20 $3.05 | $5.12

$8.55 $8.55 n/a $8.64 | $501| $0.133 | 4867 NA $5.00 | NIA
$4.62 $4.64 | $4.63 54.70 $3.21 | $514B] 5480 |  $4.69 53991 $4.60
$4.72 $4.81 | 5463 $4.74 $3.85 | 35.123 | $4.01 | $4.90 $4.00 $4.88
§5.41 ] $558 | $552 $5.49 $4.87 | $5.045| §5.50]  $5.58 $4.78 | $5.45
n/a §5.18 | §5.17 $5.02 $461| $5201! $516! NA $4.52 | §5.14
n/a $4.55 |  $4.57 $4.47 $3.05] $4.603 | §$457| 5456 $3.87 | 34.53
n/a $4.83 | $4.77 $4.79 $4.31 | $4.937 |  $4.76 |NIA- $420 |  $4.75
nla| ~ $4.34| $4291 $4.30 3401 $4430 |  $4.31 |  $4.31 $4.00 §4.22
nja $4.24 | 34.18 $4.24 $387 | 54459 | 5421 | - $4.16 $381| . 34.19
nia $442 | $4.38 5447 5444 | 94860 | 5468 | " $4.45 3431 34,49
$5.49 $5.07 $4.73 ]  85.04 | $4.04 $5.39 ] 8512 $4.71 $4.00 $4.72
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HARE 15 | Keyword | Name » SupCt - CrApp | Docket | Date |

* IN THE SUPREME COURT OF KANSAS
No. 89,43l2 7
In the Matfer of the APPLICATION OF CENTRAL ILLINOIS PUBLIC SERVICES
COMPANY , et al., for Exemption from Ad Valorern Taxation in
Mea&z County, Kansas. |
SYLLABUS BY THE COURT

L. The Kansas Judicial Review Act and Civil Enforcement of Atrcncy Actions states the appljcable
~ standard for review of a decision of the Board of Tax Appcals (BOTA).

2 BOTA is a specialized agency that exists to decide taxation issues, and its decisions are given great
weight and deference when it is acting in its area of expertise. However, if BOTA's mtcrpretatlon is
erronecys as a matter of law, appellate courts will take cofrective steps :

3. When constmmg tax statutes, statutes that impose the tax are 10 bc construed strictly in favor of the |
taxpayer. Tax exemption statutes, however, are to be construed strictly in favor of mposing the tax and
against aliowing the exemption for ane who does not c]early quahfy

4. A liability imposed by a self-executing provision is abso]utc and not subject to legislative
- enlargement or lessening or restriction as to the manner of enforcement.

A 5. A legislative definition of a constitutional term must bear & reasonable and recognizable similarity to
gc:neral]y accepted definitions and the common understanding of the term by the people of Kansas.

6 In ascertmnmg the meaning of a consntuuonal pIOVlSlOI‘l thc primary duty of the courts is to look to
the intention of the makers and adopters of that prov:ax on. .

7. In interpreting and construing a constitutional amcndmcnt the court must examine the language used
and consider it in connection thh the general surrounding facts and circumstances that caused the
amengtuent to be subn:uttec‘L

8. A statute and pemnent constitutional prowsmns must be construed together with a view to mdke
‘ cffccu ve the lchslatwe mtcnt rather than to defeat it.

9. ‘Ihc }eglslaturc had Lhc pnwcr to define “public utilities” as used in Article 11, § 1 of the Kansas
Constitution (2002 Supp.) and did so in a manner which neither enlarged nor lessened the constitutional
provision and had a reasonable and recognizable similarity to generally accepted definitions and Lhe
common understanding of the, term by the peopie of Kansas. .

10. Tt 1s consistsnt with the intention of the makers and adopters of Atticle 11, § 1 of the Kansas |

Constitution (2002 Supp.) and wilh the facts and circumstances surrounding the adoption of the
provision to interpret the term “public utilities” as used in that article in a manner consistent with K.5.A.

. hito :ffwww.kscoﬁrts.orszscases/suchQOOBKZOM 1031/89432.htm TI8/2004




o Kansas nor are they in the business of storing gds'in Kansas. Meade County appeals.

89432 -- In re Tax Exemption Application of Central Llinois Public Services Co. - Lucke... Page2of 9 .

79-201m, K.S.A. 79-1439, and K.S.A. 2002 Supp. 79-5a01. -
Appeal from the Kansas Board of Tax Appeals. Opinion filed October 31, 2003. Affxrmed

Linda A. Terrill, of Neill, Terrill & Embree, of Overland Park, argued the cause, ancl Benjamm J. Neill,
of the same firm, was on the brief for appellant,

.S'. Lucky DeFries, of Coffman, DeFries & Nothern, of Topeka, argued the cause, and Jeffrey A. |
Wietharn, of the same firm, was with him on the brief for appellee Village of Morton.

C. Michael Lennen, of Morris, Laing, Evans, Brock & Kennedy, of Wichita, argued the cause, and
Richard D. Greene, of tbe same firm, was on the brief for appelleés Central Iilinois Public Service
Company,_ Union Electric Company, and Missouti Gas Energy.

" William E. Waters, of the Kansas Department of Rcvenuc argued the cause and was on the brief for
, appelles Kansas Déepartment of Revenue.

The opinion of the court was dehvcrad by

LUCKERT, J.: Appellees, who are in the business of selling and distributing natural gas in states other
. than Kansas, own natural gas which is stored by a contractor in an underground facility in Meads '
- County, Kansas. Appellees sought an exemption under Article 11, § 1 of the Kansas Constitufion (2002
Supp.), which exempts merchants' and manufacturers' inventories from Kansas property tax. The State
‘Board of Tax Appeals (BOTA) granted the exemption, ruling that the appellees’ natural gas inventory
. stored in Kansas was mercharits' inventory and that the appellees were niot subject to the constitutional
- provision which denies public utilities the merchants' inventory exémption. BOTA applied the definition | .
of "public utilities” found in K.S.A. 2002 Supp. 79-5201, finding fthat appellees did not meet the S
~ definition because they do not trangport, distribute, sell, lradc, or otherwisc dispose of natural gas w:t}nn s

We afﬁrm BOTA

. The partlcs supulated to many of the facts, whlch were acceptcd by BOTA and set out at’ length mits -
- ordér. Highly summarized, the stipulated facts were as follows: .

Appe]leas Central I]lmozs Public Service Company, Union Electric Company and Missoudi Gas Energy

ate public wtilities operating in DNlinois and/or Missouri where they ars engaged in the business of selling - _
and/or distributing natural gas. Appellee Village of Morton is an IHinois municipal corporation which -
| Operales a gas system for the benefit of its residents. Appellec Mumicipal Gas Commission of Missonsi- L
. is a political subdivision of the state of Missouri which purchases and distributes needed natural’ gas ’

. supplies on behalf of its member cities, toWwas, and villages.

Nonc of the appc]lecs deliver, sell, trade, or otherwise dispose of natural gas within the state of Kansas;
therefore, they are not state-assessed public utilities under K.S.A. 2002 Supp. 79-5a01. All of thé
appellees purchase natural gas from various producers and marketers and take title to the gas upon
~delivery to the interstate gas system owned and operated by Panhandle Eastern Pipe Line Company
-(Panhandle). Pursuant to contract, some of the gas purchased by the appellees is placed in storage in
Meade County by Panhandle for withdrawal on a seasonal and scheduled basis. Under federal
" regnlations, the appellees cannot designate the storage location and have no specific knowledge of the

Jocation.

hrnethamana bremnnvre arollecasee/al met/2003/20031031/89432 htm 71912004
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When Meade County assessed and taxed appellees’ stored natural gas inventories for the tax year 2000,
appellees filed tax exemption applications and tax grievances with BOTA. The Director of Property
Valuation (PVD) was joined in.the actions as a necessary party. After a hearing, BOTA ruled that
becanse appellees are not public utilities as defined by K.S.A. 2002 Supp. 79-5201 their natural gas
inventories are exempt from taxation under K.§ A, 79-201m as merchants' inventory. BOTA did not
address the appellees’ alternative arguments that their natural gas inventories were eligible for the
"freeport” exemption pursuant to K.S.A. 79-201f or the municipalities' exemption pursuant to Article 11,
_§ 1(b) of the Kansas Constitution (2002 Supp.).

BOTA denied Meade County's petition for reconsideration, and Meade County timely appe aled. The
appeal was transferred to this court on its own motion pursuant to K.S.A. 20-3018(c).

Dzd BOT A Err in Determining that Appellees Were Not Public Utilities and Therefore the Public Utzlzty
Exception to the M erchanis’ Invemory Exempt:on Did Nor Apply?

Mcade County argues that BOTA erroneously interprered the public utility exception provided for in the .
. merchants’ and reanufacturers' inventory property tax exemption provision of Article 11, § 1 {2002
Supp.). Specifically, Meade County argues that by applying statutory definitions of “public utility" to
Article 11 of.the Kansas Constitution (2002 Supp.) BOTA impermissibly limited the scope of the
constitutional provision that denies the merchants"inventoty exemption to public utilities. Instead of
relying upon the statutory definition of "public utility,” Meade County contends that a common
understanding of "public utility" should be applied and that under this standard appeliees would be
“viewed as public uvtilitics since they distribute, sell, or trade natural gae in their home states. Further,
Meade County argues tbat the legislators and voters intended for public utility inventory to be taxed, and
'BOTA's ruling contravenes this intent.

The standard of review this court must apply in considering these arguments is defined by the Kansas

* . Judiéia} Review Act and Civil Enforcement of Agency Actions. K.8.A. 74-2426(c); see In re Tax

. Application of Lietz Constr. Co., 273 Kan. 890, 896, 47 P.3d 1275 (2002). As applicable to this case, the |

KIRA provides that this conrt may grant relief from an order of BOTA only if it determines that BOTA .

has crmneou‘;ly mterpratcd or applied the law, or that BOTA's action, or the statute upon which its -
action is based is uncons‘ututlonal KS.A. 77—621(&:)(1) {4).

This coutt has further stated: "BOTA is a specmhzed agency that exists to decide taxatmn isstes, and 1ts S
deécisions are given great weight and deference when it is acting in its arca of expertise. However, if s
BOTA's interpretation is erroneous as a matter of law, appellate courts will take corrective steps.
[Citation omitted.]” In re Appeal of Intercard, Inc., 270 K.m 346 349, 14 P.3d 1111 (2000).

When construing tax statutes, statutes that impose the tax are to be construed stnctly in favor of the
taxpayer. Tax exemption statutes, however, are to be construed strictly in favor of mposing the tax and -
against allowing the exemption for one who does not clearly qualify. Prevbyrenan Manors, Inc. v.
Douglas County 268 Kan. 488, 492, 998 P.2d 88 (2000).

The provision construed by BOTA and at issue in this case is Article 11, § 1 of the Kansas Consiitution
(2002 Supp.). Article 11, § 1 was amended in 1986 to create a new exemption from property taxation for
merchants' and manufacturers' inventory. L. 19835, ch. 364, sec. 1. In 1988, the legislature enacted
£.S.A. 1988 Supp. 79-201m to implement the exemption. At that time, the statute reiterated that
merchants’ and manufacturers' inventory was exempt from all property or ad valorem taxes and defined
the terms "merchant,” "manufacturer,” and “inventory.” There was no mention of public utilities. L.

1988, ch. 375, sec. 2.

httn:2fwww. kscourts.org/kscases/supct/2003/20031031/89432 .htm 7.’9!2004.
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The issue of whether the exemption applied to the inventory of public utilities reached this court in 1990
when we determined that natural gas owned by public utilities and stared for resale came within the
exemption for merchants' inventory. Colorado Interstate Gas Co. v. Board of Morton County Comm'rs,
247 Kan. 654, 802 P.2d 584 (1990). This court found that the appellant public utilities were merchants
under K.S.A. 79-201m because they were in the business of buying and selling natural gas and severed

. matural gas was tangible personal property. 247 Kan. at 661. Although we recognized that the 1986
constitutional amendment was not intended to exempt public ntifity inventories from taxation, we
noncthcless found that the clear language of the amendment had that effect,

"The problem here is thatin cnactmg the proposed constjtutmna] amendment the legislature detenmned
the size of the mesh in the net and the requisite number of voters approved the mesh size. The mesh size
is thus fixed in the constitution. The fact that unintended varieties of fish may pass through the mesh has
lxttlc bearing on anything. :

"Under the circumstances, this court can only apply the clear language of the amendment. .

"In the case before us, we are primarily concerned with the amendment itsélf and what persons of
_common understanding would imply from the words used therein." 247 Kan, at 662,

During the pendency of the Colorado Interstate Gas proceedings, the legislaure amended K.S.A. 1988
Supp. 79-201m, effective December 8, 1989, to take the merchants' and manufacturers' inventory
exemption inapplicable to the tangible personal property of a public utility as defined by K.S, A, 79-
5a01. We noted the amendment in reaching our decision in the Colorado Interstate Gas case, but
becanse the case involved BOTA decisions which predated the statutory amendment, we did not address
the validity or effect of the amendment, 247 Kan at 658-59. '

| -In 1992, Kansas voters approved another amcndment to-Article 11, § 1 of the Kansas Constitution (2002
.Supp.). The amendment denied public utilities the merchants' and manufacturers’ inventory exemption. -
and, thus, made the constitution consistent with the previously adopted statute, K.S.A. 1988 Supp. 79-_

201m. The 1992 amendment read a5 follows:

" b) All pmpeny used excluswely for state, county municipal, literary, educational, scientific, rchglous S

" benevolent and charitable purposes, farm machinéry and equipment, merchants’ and manufacturers’

inventories, other than public utility inventories included in subclass (3) of class 2 . . . livestock, and all | -

household goods and personal effects not used for the production of income, shall be exempted from
propert}' taxation.” (Emphasis added to show amendment.) L. 1992, ch. 342, sec. 1.

Subclass (3) of class 2 consisted of ”{p]ubhc utility tangible personal property including mventones
thereof, except railroad personal property . . . ." At that time and today, the statute enabling the taxation
upon the various classifications of property’ restatgd that subclass (3) of class 2 was public utility
tangible property and added: "As used in this paragraph, ‘piiblic utility' shall have the meaning ascribed
thereto by K.S.A. 79-5a01 and amendments thereto.” K.5.A. 79-1439(b)(2)(C). ,

K.S.A. 2002 Supp. 79-5201 defines "public ntility" in relevant part as follows::
"(a) As used in this act, the terms ‘public vtility' or public: utilities’ shall mean every individual,

company, corporation, association of persons, lessees or receivers that now or hereafter are in control
manage or operate a business of:

bt fvrmaes Tremanrte nrofkescaras/sunct/2003/20031031/89432 htm 7/9/2004




T MM W

89432 -- In re Tax Exempiion Application of Central llinois Public Services Co. - Luckz.. Page 5of 9

A “(4) transporting or distributing fo, from, through or in this state natural gas, oil or other commodities in
pipes or pipelines, or engaging primarily in the business of storing natural gas in an LndBrgI'Olmd
Tormation." (Emphasis added.) K.S.A. 2002 Supp. 79-5a01.

Panhandle met this definition of public utility and so paid the property tax on the stored natural gas until
tax year 1999. Then, the Federal Energy Reguiatory Commission (FERC) issued FERC Order 636
which unbundled the interstate pipeline industry and prohibited Panhandle from owning the stored gas. -
Under FERC Order 636, title to the severed patural gas passed to the customer upon delivery of the gas
to the storage system. Conscqucntly, Panhandle stopped paying tax on the stored gas.

Once FERC Order 636 was BffCCUVC, title to the natural gas lay with the appellees, who are not public
utilities as defined in X.5.A. 2002 Supp. 79-5a01. The parties stipulated that the appeliees are not state-
assessed public utilities pursuant to this statute. Additonally, based upon the stipulated facts regarding -

- the appellees' business practices, BOTA found that none of the appellees met the statutory definition of
_public utilities contained in K.5.A. 2002 Supp. 79-5a01. The plain linguage of the statute requires that a
company be engaged in the business of transporting or distributing natural gas to, from, or within the
state of Kansas, or that a company be engaged in storing natural pas in an underground formation,
Appellees did none of these things, their only connection with Kansas being that they f‘ontractcd with
‘Ranhandle to store their natural gas.

.. Because the appallc:es did not meet the statutory -definition of public utilities, the appelless sought
application of the merchants’ inventory exemption. After hearing the parties’ arguments and conmdenng
‘the history of the provisions, BOTA concluded “that a construction. of the term 'public utilities' contained

- within the constitutional amendrmert must be consistent with other statutes in effect at the time of the
-amcndment s proposal and passagc " BOTA conc]uded n would apply the dcﬁnmon of "pubhc u‘tilitie‘s
_ contamcd in thc constltunona] amendmcnt in a manner mccmmstent with well-established leglslanve

‘definition.”

. 'In making its argument that BOTA should not apply the definition of "public utility" in K.S.A. 2002
.Supp. 79-5a01, Meade County cites Colorado Interstate Gas wherein this court stated that the
- constitutional provision éxempting merchants’ and manufacturers’ inventory from taxation is self-
" executing. The court quoted 16 Am. Jur. 2d, Consnrutional Law § 139 et seq., which states:

*It is clear that legislation which would defeat or even restrict a se]f—exccuung mandate of the
constitution is bcyond the power of the Jegislature. Also, the legislature is neither required nor per:mttcd
. to enact laws purporting to confer rights in excess of and different from those contemplated by the
constitution. A liability imposed by & self-executing provision is absolute and not subject to legislative
~ enlargement or lessening or restriction as to manner of enforcerment.™ 247 Kan. at 639-60.

Relying upon this holding, Meade County argues the legislature could not limit the definition of "public
utility" more narrowly than the meaning the term would have to people of common understanding. What
this argument ignores is that, although the exemption of merchants' and manufacturers’ inventory is self-
executing, the exclusion of public utility inventories from the exermnption refers to those "public utility
inventories included in subclass (3) of class 2." Kan. Const. art, 11, § 1(b) (2002 Supp.); K.5.A. 79-2-
Im. Article 11, § 1(2) provides that "tangible personal property shall be further classified into six
subclasses, shall be defined by law for the purpose of subclassification und assessed uniformly as to
subclasg . .. ." (Emphaszs added.) ‘

Accordingly, the lchslaturf: does have some authority to define what constitutes "public utility tangible

htte Jhurww Treconrts. ore/kscases/supct/2003/20031031/89432 htm 7192004
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personal property.” Even so, as we stated in Colorado Interstate Gas, the legislature's definition must
conform to the commonly understood meaning of the term.

"A constitutional provision is not to be narrowly or technically construed, but its language should be
interpreted to mean what the words imply to men of common understanding. [Citation omitted.] A -
constitution should not be interpreted in any refined or subtle sense, but should be held to mean what the
words imply to the common understanding of men. [Citation omitted.] When interpreting the
constitution, each word must be given due force and appropriate meaning. [Citation omitted. J" 247 Kan.
at 660. : :

This court applied this rule of construction in State ex rel. Stephan v. Parrish, 256 Kan, 746, 762, 887
P.2d 127 (1994), in considering whether statutes creating “instant bingo" were unconstitutional. In 1974,
Kansas voters adopted a constitutional amendment to permit games of bingo to be conducted by certain
nonprofit organizations. The 1975 legislature then enacted enabling legislation defining the term
"bingo." In 1993, the legislature enacted a bill authorizing "instant bingo.”

The State argued that instant bingo was not a game of bingo as intended by voters in 1974; rather, it was
merely another form of lottery prohibited under the Kansas Constitution. This court agreed, holding that
the legislative definition of the constitutional term "games of bingo” must bear a reasonable and :
recognizable sirnilarity to generally accepted definitions and the common understanding of the term by
the people of Kansas. This court referred to the legislature’s definition of bingo in the 1975 enabhng
legislation, stating:

“The legislature . . . defined bingo in 1975 in K.5.A. 1975 Supp: 79-4701(2), and in doing so carefully.
described l1-ad1t1onal or call bingo. It is logical to assume that in doing so, the legislature, representing
the people of Kansas, defined bingo as it was commonly understood by the voters when they approved
Art. 15, § 3a of the constitution.” 256 Kan. at 761. .

" Similarly, in this case the legislature, representing the people of Kansas, defined public utility to include
only those entities doing business in Kansas. In contrast to the sitnation at issue in Parrish, such a
definition was not an attempt to avoid a constitutional provision by defining a constitutional term in a2 -
manner dlffcrent from the common understan dmg -

. Other rules of constxmnonal construction applied in Colorado Intersmte Gas also support BOTA's
construction of the provision.

"'In ascertaining the meaning of a constitutional provision, the primary duty of the courts is to look to
the intention of the makers and adopters of that provision.' SyL. § 2.

"In interpreting and construing the constitufional amendment, the court must examine the language used
and consider it in connection with the general sirrounding facts and circumstances that cause the o
amendrent to be submitted.' Syl. 1 3." 247 Kan at 660 (quoting Board of Wyandotte County Comm'rsv. . .
Kansas Ave. Properties, 246 Kan. 161, 786 P.2d 1141 [1950]). _

In determining whether the term "merchants or marmfacmrers as used in the 1986 constitutional
amendment was intended to encompass public utilities, this court stated: "Realistically speaking, it is
highly unlikely that many 1986 Kansas voters spent much time meditating on whether public utilities
could come within the term 'merchants or mannfacturers.’ The test is, however, what meaning people of
common understanding would give to the words in question." 247 Kan. at 660,
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Simailarly, in this case, it is unlikely that many 1992 Kansas voters considered whether the term ' 'public
utilities" included only in-state companies or also out-of-state companies. It also seems unlikely that the
legislature considered the issue. Nothing in ths legislative history of the 1992 constitutional amendment
indicates that the legislature considered the problem of whether nonresident public utility inventory
stored in Kansas should be taxed. In fact, the problem was nonexistent unti] after that constitutiona)
amendment was adopted. However, the legislature had consistently utilized the definition in K. S A,
2002 Supp. 72-5a01. _

‘Additionally, when we consider the language in connection with the general surrounding facts and
circumstances that causad the amendment to be submitted we conclude that it was intended that the
constitutional provision would be consistent with the statutes which definsd "public utility.”

‘Furthermore, "[a] statute and pertinent constitutional provisions must be construed together with & view
to make effective the legislative intent rather than to defeat it." Hunt v. Eddy, 150 Kan. 1, 5, 90 P.2d 747
{1939). In this case, the only way of ascertaining legislative intent is to look at the statutes in existence
at the time the constitutonal amendment was proposed and adapted. As persuasively argued by appellee
- and concluded by BOTA, all of those statutes referred to public utilities as deﬁned by KL.S. A 2002

~ Supp. 79-5a01.

Thus, the various rules of constitutional construction lead to the conclusion that Meade County's

proposed construction shonld be rejected and the term “public utilities” found in Article 11 of the

Kansas Constitution (2002 Supp.) should be construed in a manner ¢onsistent with K.S.A. 79-20tm,

. K.S.A. 79-1439, and K.S.A. 2002 Supp. 79-5201. Thus, BOTA did not c1r in concluding that appellecs
were eligible for excmption relief pursuant to X.8.A. 79-201m and that the appellees' stored natural § gas

” mventory is exempt from property taxation. ‘

.- _' Does BOTA's Interpretation Result in an Equal Protection Violation?

* Meade County next argues that BOTA cannot do b}' mterprctabon what the ]cgzslatum couldnotdo . 2

- directly, that is, treat members of the same class differently, Under BOTA's interpretation of the law, the - -
natural gas inventory of Kansas public utilitiés is-taxed, while the natural gas inventory of non-Kansas
‘public utilities is not taxed. Meade County argues that this unequal treatment violates the uniform and
cqual rate of asscssrment and taxation clause of Amde 11 § 1 of the Kansas Constitution (2002 Supp )

_ Aninitial question is whether Meade County has standing to raise an equal protecnnn challenge. One .

" wha challenges the validity of state taxation as violating the Eqaal Protection Clause "cannot rely on
theoretical inequalities, or such as do niot affect him, but must show that he is himself affected
unfavorably by the discrimination of which he complains.” Roberts & Schaeffer Co. v. Emmerson, 271
1.8. 50, 55, 70 L. Ed. 827, 46 S. Ct. 375 {1926). Clearly, if an equal protection violation exists, it would
be tax-paying Kansas pablic utilities that have standing to bring such a challenge. And, if such a o
challenge were to succeed, the remedy would be to relieve Kansas public utilities from paying the tax,
not to impose a tax on nonrcsident utilities for which the statutory taxation scheme dogs not pmvide."

However, we also recognize that this court has a duty to constrie a statute as constitutionally vahd 1f
there is any reasonable way 1o do so. In re Tax Application of Lietz Constr. Co., 273 Kan. 890, Syl.q8,
47 P.3d 1275 (2002). Therefore, we will consider the argument aithough we are hindered in doing so
because, beyond citing State ex rel. Stephan v. Parvish, 257 Kan. 204, 891 P.2d 445 (1995), Meade
County offers little analysis in support of this argument and appellees do not address the argument.

In Parrish, this court quoted Topeka Cemetery Ass'n.v. Schnellbacher, 218 Kan. 39, 542 P.2d 278
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89432_-- In e Tax Exemnption Application of Central Ilinois Public Services Co. —~ Lucke... Puge 8 of 9

(1973), as follows:

“"We have consistently held that where public property is not involved, a tax exemption must be based
upon the use of the property and not on the basis of ownership alone. The reason for the rule is that a
classification of pn'vate property for tax purposes based solely upon owners unlawfully discriminates
against orie citizen in favor of another and therefore is a denial of equal protection of the law." 257 Kan.
at 303.

However, if there is a rational basis for the disparate treatment, other than simply ownership,

* classification of property based solely upon ownership would pass constitutional muster. See Parrish,
257 Kan. at 302-04, Furthermore, it is unnecessary to determine the actval legislative purpose; rather, "if
any state of facts reasonably may be conceived to justify the alleged statutory discrimination, the statute
will not be set aside as a violation of equal protection: [Citation omitted.]" Leiker v. Gafford, 245 Kan.
325, 364, 778 P.2d 823 (1989), overruled in part on other grounds Martindale v. Terry, 250 Kan. 621,
629, 829 P.2d 561 (1992).

There is no basis to discern the legislative purpose since, as previously discussed, there is no reason the -
legistature would have contemplated the distinction between Kansas and out-of-state utilities. Therefore,
we consider whether any state of facts reasonably may be conceived to justify the alleged statutory
discrimination.

Orie possible rational basis for favorable tax treatment of nonresidents was recognized by the United
States Sopreme Court in Allied Stores of Ohio v. Bowers, 358 1.8, 522, 3 L. Ed. 2d 480, 79 S. Ct. 437
(1959). This court cited to Bowers in State ex rel. Tomasic v. Kansas City, Kansas Port Authority, 230
Kan. 404, 636 P.2d 760 (198 1) for a statement of the pnnmp]es governing state taxation and equal
protection.

"In [Bowers}, an Ohio statute exemptéd from ad valorem taxation mérchandise warehoused by
nonresidents if it were held in a storage warehouse for storage only. Plaindff, a resident who operated
several department stores and maintained warchouses for his merchandise, claimed denial of equal
protection. In rejecting the challenge, the Supreme Court noted the.states are subject to the Equal
Protection Clause in the exercise of their taxing power but enjoy wide discretion nonetheless. The court
‘observed the Egiial Protéction Clause 'imposes o iron rule of cquahty prohibiting the flexibility and .
variety that are appropriate to reasonable schemes of state taxation.' 358 U.S. at 526. The state taxation
scheme must have a rational basis with classifications based on differences having a fair and substantial
relation to the object of the legislation. In Allied Stores of Ohio the court found "a statute which
encourages the location within the State of needed and useful industries by exempting them, though not
- also others, from its taxes is not arbitrary and does not violate the Equal Protection Clause of the
Fourteenth Amendment.’ 358 U.S. at 528." 230 Kan at 425.

The Bowers rationale could be applied in Kansas. See Szate ex rel. Tomasic v. City of Kansas CIIy, 237
Ken. 572, Syl § 13, 701 P.2d 1314 (1985) (holding that the uniform and equal rate of assessment and
taxation provision of Article 11, § 1 (2002 Supp.) "is, in principle and effect, substantially identical to
the principle of equality embodied in the Equal Protection Clause of the Fourteeoth Amendment to the

" United States Constitution.”)

Also, becauss the FERC regulations and appelless' contract with Panhandie give appellees litile or no
control over where the severed natural gas is stored or for how iong, there is a rational basis to determine
that it wonld be unfair and, at least arguzably, 4 potential violation of the Commerce Clause to tax the
severed natura] gas of a public utility that has no dealings with Kansas consumers.
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Because we can conceive of several rational bases for the distinction between utilitios regulated in
Kansas and those which are not, we reject Meade County's argument.

The parties raise other argumznts relating to the power of Meade County to assess th: property, the
application of the "freeport” exemption contained in K.S.A, 79-201f, application of the exemption for
municipalities, and the constitutionality of the public utilities exclusion to the merchants' and
manufacturers' exemption. However, because we affirm BOTA's ruling that appellees are not public
utilities as defined by K.S.A. 2002 Supp. 79-5a01 and that their natural gas inventories are therefore
exempt from taxation under K.S.A. 79-201m as merchants’ inventory, none of the remaining arguments
need be addressed. ‘

Affirmed.

END
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