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SURREBUTTAL TESTIMONY OF MICHAEL R. NOACK
ON BEHALY OF
MISSOURI GAS ENERGY
GR-2004-0209
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

My name is Michael R. Noack, 3420 Broadway, Kansas City, Missouri.

ARE YOU THE SAME MICHAEL R. NOACK WHO PREVIOUSLY SUBMITTED
DIRECT, UPDATED DIRECT AND REBUTTAL TESTIMONY IN THIS
PROCEEDING?

Yes.

WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY?

I wili address the rebuttal testimony of Staff witness Harrison and OPC witness Bolin related
to the environmental response fund, the rebuttal testimony of OPC witness Bolin related to
incentive compensation, the rebuttal testimony of Staff witness Imhoff related to increased
bad debts and other cost increases resulting from the newly promulgated denial of service
rule, and to the rebuttal testimony of Staff witness Oligschlaeger related to the historical
MGE earnings analysis and annual operating and maintenance (“O&M™) cost per customer

comparisons.
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Environmental Response Fun

PLEASE DESCRIBE THIS ISSUE.

Both the Staff (by way of the testimony of Mr. Harrison) and OPC (by way of the testimony
of Ms. Bolin) oppose MGE’s proposal to implement a mec1-1anism to address the ongoing
regulatory and ratemaking treatment of costs aésociated with former manufactured gas plant
(*MGP”). The basis of their opposition can be paraphrased as follows:

a. OPC and the Staff allege that the asset purchase agreement pursuant to which
Southern Union acquired the Missouri property from Western Resources, Inc., in
1994 somehow disclaims rate recoverability of MGP costs (Hazrison Rebuttal,
pp. 9-10; Bolin Rebuttal, pp. 20-22);

b. the Staff alleges that MGP costs are not known and measurable (Harrison
Rebuttal, p. 10) and OPC alleges that MGP costs may be potentially recoverable
from other entities (Bolin Rebuttal, pp. 23 and 25-26);

c. _the Staff alleges that the environmental responselfund proposed by MGE could
constitute single-issue and retroactive ratemaking (Harrison Rebuttal, p. 10);

d. the Staff alleges that the envirommental response fund proposed by MGE is
flawed in that it provides automatic rate recovery of MGP costs and therefore
reduces the incentive for MGE to seek recovery -of cots from other entities
(Harrison Rebuttal, pp. 10-11) and OPC alleges that the environmental response
fund proposed by MGE is flawed in that it permits MGE to retain a portion of
recoveries or contributions obtained from other entities (Bolin Rebuttal, pp. 28-

29). ,



10

11

12

13

14

15

16

17

18

19

20

21

22

a.

Q.

e. OPC alleges that MGE did not actually expend any funds during the test year on
MGP mattérs (Bolin Rebuttal, pp. 23-24);

f. OPC alleges that the “used and useful” principle precludes recovery of MGP
costs (Bolin Rebuttal, pp. 24-25); ’

g. OPCalleges that customers have already reimbursed the company for MGP costs
(Bolin Rebuttal, pp. 26-27); and

[ will discuss and refute each of these allegations in turn below.

The 1994 Asset Purchase Agreement Does Not Preclude Rate Recovery of MGP Costs
DOES THE 1994 ASSET PURCHASE AGREEMENT BETWEEN SOUTHERN
UNION AND WESTERN RESOURCES PRECLUDE RATE RECOVERABILITY
OF MGP COSTS?

No. In fact the asset purchase agreement specifically requires Southern Union to seek
rate recovery of MGP costs before it may seck recovery from Western Resources.
(Harrisén Rebuttal, Schedule 1-5, section (iii}). Moreover, if Southern Union had agreed
to forego recovery of MGP costs from Missouri customers any such agreement most
certainly would have been reflected in the Stipulation and Agreement approved by the
Commission in the course of authorizing Southern Union’s acquisition of the Missouri
property. No such agreement is reflected in that document and no party has made any

allegation that Southern Union has made any such agreement.
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b. MGP Costs Need Not Be Known and Measurable to be Included in Rates

Q.

DO YOU AGREE THAT MGP COSTS MUST BE KNOWN AND MEASURABLE
TO BE INCLUDED IN RATES?

No. The environmental response fund proposed by MGE as contained in my direct
testimony would segregate all revenues—including a share of any contributions toward
MGP costs the Company is able to obtain from other entities—collected for these costs
into an interest bearing trust account. To the extent that monies in the account are not -
spent, any such amounts can be credited to the benefit of customers when the
Commission deems it appropriate. However, it must Be recognized that approximately
$9.3 million has been spent by MGE on MGP activities since February 1994, and as
explained in the rebuttal testimony of MGE witness Alan Fish, MGE continues to believe

that it will be necessary to incur additional MGP costs in the future.

c. Sound Policy Reasons Snpport Implementation of an Environmental Response Fund

Q.

DO YOU AGREE WITH STAFF WITNESS HARRISON THAT THE
ENVIRONMENTAL RESPONSE FUND PROPOSED BY MGE COULD
CONSTITUTE PROHIBITED SINGLE-ISSUE AND RETROACTIVE
RATEMAKING?

No. The environmental response fund proposed by MGE is essentially a tracking
mechanism designed to ensure that sharebolders and customers are neither benefited nor
disadvantaged by a mismatch between MGP costs included in rates and MGP costs
actually incurred. Although not a traditional raternéking mechanism in Missouri, a

4
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tracking mechanism is appropriate for MGP costs because although the incurrence of
such costs is certain, the precise timing and amount of such costs is not presently known.
Many jurisdictions have adopted similar mechanisms for the regulatory and ratemaking
treatment of MGP costs, presumably for those very reaso;is. Schedule MRN-1 attached
hereto shows just a few examples of jurisdictions‘ which have adopted mechanisms for
the regulatory treatment of MGP costs similar to the environmental response fund
proposed by MGE. The environmental response fund proposed by MGE is essentially an
accounting authority order, as Staff witness Harrison appears to recommend at page 11 of
his rebuttal testimony, with the added feature of funding. Funding serves the beneficial
purposes of mitigating rate shock in the event significant MGP costs are incurred in the
future and also promotes intergenerational equity concepts by spreading cost recovery
over a wider base of customers. Therefore, becauserof the specific design features of the
environmental response fund proposed by MGE, I do not believe it constitutes prohibited

single-issue or retroactive ratemaking.
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d. The Environmental Response Fund Provides Appropriate Incentives for MGE to

Minimize Cost Recovery from Customers

STAFF WITNESS HARRISON ALLEGES THAT THE ENVIRONMENTAL
RESPONSE FUND PROVIDES AUTOMATIC REéOVERY OF MGP COSTS
AND THEREFORE REDUCES THE INCENTIVE FOR MGE TO SEEK
RECOVERY OF SUCH COSTS FROM SOURCES OTHER THAN CUSTOMERS
AND OPC WITNESS BOLIN ALLEGES THAT THE ENVIRONMENTAL
RESPONSE FUND INAPPROPRIATELY PROVIDES AN INCENTIVE
OPPORTUNITY TO THE COMPANY. DO YOU AGREE?
No. Mr. Harrison apparently ignores three critical features of MGE’s proposal that
provide very real incentives for MGE to minimize cost recovery from customers. First,
sub-paragraph (a) includes the following requirement: “The Company will use best
efforts to satisfy its obligation to minimize the Environmental Response Costs charged to
the fund consistent with applicable regulatory requirements and sound environmental
policies and to minimize litigation costs that may arise.” Second, the sharing between
customers and shareholders of contributions and/or recoveries obtained from other
parties toward MGP costs as proposed in sub-paragraph (a) provides the Company with
an opportunity to generate benefits for shareholders and customers from successful
pursuit of such contributions. Contrary to the allegations of Ms. Bolin, successful pursuit
of such contributions provide benefits to both the Company and its customers, so a
sharing. of such contributions is entirely appropriate. Third, sub-paragraph (c)
specifically provides that the right to review costs charged to the environmental response

6
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to minimize MGP costs sought to be recovered from customers.

HAS THE MISSOURI PUBLIC SERVICE C_Ol\t[l\(lléSION EVER ENDORSED A
PLAN OF REIMBURSEMENT OF ENVIRONMENTAL COSTS AND A
SHARING OF INSURANCE PROCEEDS BETWEEN CUSTOMER AND
SHAREHOLDER?

Yes. The stipulation and agreement in fERC Docket No. RP93-109-000 called for
Williams Natural Gas Company, now Southemn Star Central, to recover annual
environmental costs of $1,700,000 and to continue to split insurance recoveries between
customer and shareholder on a 90% customer and 10% shareholder basis. On February
16, 2001, the “Comments of the Missouri Public Service Commission in support of
Stipulation and Agreement” was -ﬁled. The cover letter and the Comments are attached

as Schedule MRN-2.

e. Significant MGP Expenditures Were Made During the Test Year

Q.

OPC WITNESS BOLIN ALLEGES THAT MGE DID NOT EXPEND FUNDS ON
MGP ACTIVITIES DURING THE TEST YEAR. IS THIS ACCURATE?

No. As I stated in my direct testimony, MGE spent $6.32 million on MGP activities
during the test year. The fact that these expenditures are recorded on the Southern Union

corporate books rather than the MGE books is irrelevant because as an operaﬁng division
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of Southern Union, my understanding is that MGE and Southern Union are effectively

one and the same entity.

f. The “Used and Useful” Principle Does Not Preclude Recovery of MGP Costs

Q.

OPC WITNESS BOLIN ALLEGES THAT THE “USED AND USEFUL”
PRINCIPLE PRECLUDES RECOVERY OF MGP COSTS. DO YOU AGREE?
No. My understanding is that only used and useful items are to be included in rate base
on which a return may be earned for purposes of calculating revenue requirements. MGP
costs are not rate base itgms, but expense items, and as such I do not believe the used and
useful concept has any applicability to determinung their recoverability through rates. As
an example, utility companies will on occasion 1;etire plant items prior to such plant items
being fully depreciated. In such situations it is not at all uncommon for the Commission
inciude in the calculation of rates an amount reflecting the amortization to expense of the
undepreciated plant balance associated with the retired property. Thus, even though the
property has been- retired and is no longer used and useful, expense associated with that

property is nevertheless included in the calculation of rates.
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g Customers Have Not Aiready Reimbursed the Company for MGP Costs

Q.

OPC WITNESS BOLIN ALLEGES THAT CUSTOMERS HAVE ALREADY

REIMBURSED THE COMPANY FOR MGP COSTS THROUGH THE RETURN

ON EQUITY INCLUDED BY THE COMMISSION- IN CALCULATING PAST
RATES. DO YOU AGREE?

No. This allegation makes no sense at all to me. If true, one could also say that electric
utilities should not be permitted to recover extraordinary costs caused by extreme
weather events such as ice storms because past equity returns compensated the utility for
spch risks. Such an argument is clearly nonsense. As a matter of fact, the Company has
expended approximately $9.3 million in MGP costs since 1994 that have not been borne

by customers.

DO YOU HAVE ANY OTHER COMMENTS TO MAKE?
Yes. The request which MGE has made in this case is very similar to a plan approved in
Massachusetts in 1990. Attached as Schedule MRN-3 is the order approving a settlement
in the generic case involving the ratemaking treatment of the costs of investigating and
remediating matters associated with the manufacture of gas during the period 1822-1978.
The order addresses most of the concerns of both OPC witness Bolin and Staff witness
Harrison. Inaddition to setting up a mechanism to recover costs, the Order also approves
a sharing mechanism between customers and shareholders of 50/50 of net insurance

proceeds.
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Gas Storage Inventory

IS GAS STORAGE INVENTORY STILL AN ISSUE IN THE CASE?

No, I do not believe so. Agreement was reached between Staff and MGE to price the
average volumes in inventory at a price of $5.68 per MMétu. This agreement results in
an increase to Staff’s rate base of $11,394,748 and an increase in the Staff revenue

requirement of $978,475 (at the mid-point Staff rate of retum).

Bad Debts-Cost Increases Resulting From New Denial of Service Rule

STAFF WITNESS IMHOFF CLAIMS IN HIS REBUTTAL TESTIMONY THAT
THE ESTIMATED $750,000 IMPACT OF THE NEW DENIAL OF SERVICE RULE
ON MGE ASSUMES THAT THE NEW RULE PRECLUDES MGE FROM
COLLECTING ON PAST DUE ACCOUNTS. HOW DO YOU RESPOND?

I know what assumptions were the basis for the estimate I made. The estimated impact on

MGE that I made contains no such assumption, so Staff witness Imhoff is wrong.

This new rule will preclude denial of service to an applicant based on the bad debt of
someone who is going to live with the applicant. This will have a two-fold impact on MGE
by both reducing potential revenue and increasing bad debt expenses. It will reduce potential
revenue by eliminating a collection tool that has proven effective. The new rule will increase
costs in two primary ways: 1) bad debts will rise; aﬁd 2) collection costs will rise. Under the

previous procedure, MGE was able to utilize its tariff provision to the benefit of its

10
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customers. That is because the tariff procedure provided a cost-effective means of collecting
overdue bilis that were le‘gitimately owed to MGE. Because MGE, under the new rule, will
no longer be able to require payment or payment arrangements by the bad debt holding
roommate before initiating service, a greater number of acco‘u.mts will now have to be referred
to outside collection agents. On average, only about 35% of amounts referred to outside
collectors actually gets paid. Moreover, outside collection costs typically amount to
approximately 19% of the amount recovered. Therefore, the enactment of the new rule
forces upon MGE a less efficient and more costly procedure for collectioﬁ of some overdue
bills for gas service. As1understand it, the new rule will take effect on November 1, 2004,
so we are beyond the point of arguing over whether the policy underlying the change is good
orbad. We are at the point of trying to determine what the financial impact on MGE is going
to be so that rates can be set to allow MGE to recover this newly imposed increased cost of

doing business.
HAS THE STAFF UNDERTAKEN ANY ANALYSIS TO ASCERTAIN THE IMPACT

OF THE NEW DENIAL OF SERVICE RULE ON MGE’S BAD DEBTS?

No, according to the Staff’s response to MGE data request number 0130 (Schedule MRN-4)

11
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Historical MGE Earnings Analysis and Q&M Cost Comparisons
ON PAGES 8-11 OF HIS REBUTTAL TESTIMONY STAFF WITNESS

OLIGSCHLAEGER DISCUSSES THE HISTORICAL MGE EARNINGS ANALYSIS
YOU PRESENTED ON SCHEDULE G4 OF YOUR DIRﬁlCT TESTIMONY. WHAT
CONCLUSION DOES MR. OLIGSCHLAEGER REACH?

Although offering sbme mild criticism of my analysis, which I will address later, Mr.
Oligschlaeger does not disagree with the central point of the analysis, namely that MGE’s
actual earnings have consistently fallen short of its Commission-authorized retum levels.

Specifically, Staff witness Oligschlaeger acknowledges MGE’s consistent historical earnings

shortfalls when he states:
Q. Having made these points concerning MGE’s earnings analysis, do you
disagree that MGE has had a tendency to underearn in its short history to
date?

Al No. Given the fact that MGE has added much plant in service to its rate base
in recent years, and the nature of the ratemaking process in Missouri, that
phenomenon is exactly what would be expected to happen.

(emphasis supplied)

WHAT CRITICISMS I-IAS MR. OLIGSCHLAEGER OFFERED REGARDING
YOUR ANALYSIS OF MGE’S HISTORICAL EARNINGS?

In concluding that I have understated MGE’s actual earnings levels, Staff witness
Oligschlaeger offers three technical criticisms of the analysis:

1. my use of “end of period” rate base amounts versus annual average rate base;

12
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2. my use of actual revenues and expenses versus “normalized” revenues and
expenses; and
3. my omission of deferred income taxes as an offset to rate base.
Interestingly, Mr. Oligschlaeger provided no alternative .analysis of MGE’s historical

earnings levels.

HOW DO YOU RESPOND TO THESE CRITICISMS? |
Astoitems 1 and 3 above, I do not disagree with Mr. Oligschlaeger; however, incorporating

those changes in the analysis does not significantly change the overall results, as can be seen

onl Schedule MRN-5.

As to item 2, I disagree strenuously with using “normalized” revenues and expenses to
ascertain actual historical earnings levels. Because the ratemaking process is forward
looking and seeks to forecast expected conditions during the period in the future when the
rates will be in effect, revenue and expense levels are “normalized” in an effort to reflect
expected or “normal” conditions. The ascertainment of actual earnings experience, on the
other hand, is a purely historical analysis that looks backward to quantify earnings actually
experienced over a given time frame. Consequently, “normalized” revenues and expenses
cannot be used to determine actual eamnings levels. For example, if MGE’s employees are
required to work more overtime than normal in a given year, MGE must pay those employees
for all overtime worked regardless of the fact that such overtime exceeded normal. Actual

earnings are based on actual expenses and revenues, not forecasts or estimates as to what a

13
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“reasonable” or “expected” or “normal” level of such revenues or expenses might be in the

future.

REFERRING BACK TO SCHEDULE MRN-5, HAS M(.-;vE HAD RATE INCREASES
GO INTO EFFECT DURING THE PERIOD COVERED ON MRN-5?

Yes. MGE had increased rates become effective on March 21, 1997 in case number GR-96-
285, September 2, 1998 in case number GR-98-140 and August 6, 2001 in case number GR-

2001-0292.

DID MGE EARN THE COMMISSION AUTHORIZED RETURN IN THE FISCAL
YEARIMMEDIATELY FOLLOWING ANY OF THE ABOVE MENTIONED RATE
INCREASES?

No.

ON PAGES 3-8 OFl HIS REBUTTAL TESTIMONY STAFF WITNESS
OLIGSCHLAEGER DISCUSSES THE OPERATING AND MAINTENANCE
(“0&M”) COST COMPARISON BETWEEN MGE AND CERTAIN OTHER
MISSOURI GAS UTILITIES YOU PRESENTED ON SCHEDULE G-1 OF YOUR
DIRECT TESTIMONY. WHAT CONCLUSION DOES MR. OLIGSCHLAEGER
REACH?

Although offering some criticism of my analysis, which I will address later, and some
historical perspective that is not i)articularly rele\}anf to a comparison of recent O&M costs,

14
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Q.

Mr. Oligschlaeger does not disagree with the central point of the analysis, namely that

MGE’s O&M costs are lower than peer companies in the State. Specifically, Staff witness
Oligschlaeger acknowledges MGE’s consistently lower O&M costs when he states:

Q. Do you agree with Mr. Oglesby’s conclusion that MGE’s O&M expenses are

lower than Laclede Gas Company’s (Laclede’s), AmerenUE’s and Aquila

Inc’s (Aquila’s) gas O&M expenses, when measured on a per customer

basis?

A. I do not disagree with the data shown on page 7 of Mr. Oglesby’s direct
testimony [which is drawn from Noack Direct, Schedule G-1]. * * *

MR. OLIGSCHLAEGER INDICATES, ON PAGES 3-4 OF HIS REBUTTAL

TESTIMONY, THAT CAUTION SHOULD BE USED WHEN MAKING DIRECT

COST COMPARISONS BETWEEN DIFFERENT UTILITIES. HOW DO YOU

RESPOND? |

I agree. No two companies are identical. However, the fact remains that the Missouri gas

oi)eratiOns of Laclede, AmerenUE and Missouri Public Service (also known as “Aquila”) are
all subject to the regulatory authority and regulatory requirements of the Missouri Public
Service Commission just like MGE’s operations. Moreover, while the operations of these
companies are not identical, they are subject to many similar economic conditions since ail of
the operations about which the comparison is being made are located mthm the State of
Missouri. Moreover, Laclede, AmerenUE and Missouri Public Service, like MGE, have filed
and processed requests for general rate increases in the recent past. In addition, the analysis
compares O&M cost performance over a period of several years, not just one or two years,

which eliminates the chance that MGE’s significant advantage from an O&M cost
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perspective is not being driven by an extraordinary or non-recurring item. As a consequence
of these factors, I believe it is reasonable to conclude that MGE consistently outperforms
Laclede, AmerenUE and Missouri Public Service from the analysis contained in Schedule G-

1 in my direct testimony.

DO YOU HAVE ANY MORE CURRENT INFORMATION THAN THE DATA
INCLUDED IN YOUR DIRECT TESTIMONY?

Yes. In April of this year, annual reports were filed by MGE and Laclede. Those annual
reports indicate that for calendar year 2003, MGE’s annual O&M cost per customer was
$141.15 and Laclede’s annual O&M cost per customer was $212.17. More recent annual

reports were not available for AmerenUE and Aquila (Missouri Public Service).

MR. OLICSCHLAEGEk ASSERTS THAT ATMOS ENERGY CORPORATION
HAD LOWER O&M COSTS THAN MGE IN 2003 AND SHOULD HAVE BEEN
INCLUDED IN YOUR ANALYSIS. HOW DO YOU RESPOND?

For 2003, Mr. Oligschlaeger’s analysis shows the Atmos annual O&M cost per customer to
be $8 lower than MGE’s. What Mr. Oligschlaeger leaves unstated in his testimony is that
while MGE is shown as having $6,934,982 in Joint and Common Costs for calendar year
2003 (amounting to approximately $13.92 per customer), no such costs are included in the
calculation of the Atmos annual O&M cost per customer for calendar year 2003. Therefore,
Mr. Oligschlaeger is not comparing “apples to apples.” I would expect that 1) Atmos has

Joint and Common Costs that it would seek to recover through rates but that are not shown in

16
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its FERC Form 2 (the annual report form filed with the Commission) and 2) the Atmos Joint
and Common Costs for calendar year 2003 likely amounted to at least $8 annually per
customer such that reflecting such costs in the analysis would eliminate any O&M cost

advantage for Atmos.

DOES THIS CONCLUDE YOUR SURREBUTTAL TESTIMONY?

Yes, at this time.

17
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knowledge of the matters set forth in such answers; and that such matters are true and correct to
the best of his knowledge and belief.
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Subscribed and sworn to before me this / L/ﬁday of e 2004.
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Notary Public =
Lol 3 7 po Notary Pubic - Notery Sed
_ N Notary ic - Nota
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\ _ | | Surrebuttal Schedule MRN-1 .
@ \NGNG96015B.HTM Pagelof40  Pagelof2

e BEFORE THE PUBLIC UTILITIES COMMISSION

. .

® OF THE STATE OF SOUTH DAKOTA

o o

@\ THE MATTER OF THE REQUEST BY NORTHWESTERN ) ORDER APPROVING TARIFF
@ UBLIC SERVICE COMPANY FOR TARIFF REVISIONS REVISIONS AND APPROVING
o y - SETTLEMENT

® ) NG96-015

o

On July 2, 1996, Northwestern Public Service Company of Huron, South Dakota (NWPRS), filed with the Public
Q,Ttﬂities Commission (Commission} the following proposed tariff revisions in its natural gas rate book:
@

‘ection No.1, 26th Revised Sheet No. 1

grd Revised Sheet No. 2

. ‘

‘ection No. 2, 6th Revised Sheet No. 1

gth Revised Sheet No. 2

¢

@ cction No. 3, 15th Revised Sheet No. 1

QS'E Revised Sheet No. 2

..

@t Revised Sheet Nos. 3.1, 6.1, and 9

:nd Revised Sheet Nos. 3.2,3.3,4.2,6.3, and 13.1
@th Revised Sheet Nos. 4.1 and 9¢

=rd Revised Sheet Nos. 6.2, 7, and 11

.)riginal Sheet Nos. 6.4, 6.5, 6.6, 6.7, 6.8, 6.9, 6.10, azid 6.11
@

60th Revised Sheet No. 8

62 1st Revised Sheet No. 9a

.>

‘ch Revised Sheet No. 9b

@40th Revised Sheet No. 112

()

iection No. 5, 2nd Revised Sheet Nos. 1 and 1a
Qrigmal Sheet Nos. 5.2, 6.1,6.2,6.3,6.4,6.5,66,6.7,68,7.1,7.2,and 7.3
@ ' :

‘ection No. 6, Original Sheet Nos. 22, 23, 24,1, 24.2, 24.3, 25.1, 25.2, 25.3, 26, 27, and 28

=)n July 10, 1996, PAM Natural Gas, LL.C (PNG) filed a petition to intervene in this matter. Intervention was granted
‘ttp:f/www.state.sd.us/puc/ng/ng%o1Sb.htm 08/04/03




o - Surrebuttal Schedule MRN-1
~ANG96015B.HTM Page 2 of 49 Page2 of 2 |

® _ mGon July 17, 1996. Settlement was reached between the parties and staff of the Commission: A hearing on

.whether the settlement should be approved was held on November 5, 1996, at which time evidence on the tariff

revisions and true-up of the final costs of the manufactured gas site remediation was presented. Approval was requested
for implementation effective December 1,1956.

.At an ad hoc meeting of November 12,1996, the Commission considered approval of the tariffs.

.The Comumission ﬁnds that it has jurisdiction in this matter pursuant to SDCL Chapter 49-34A, specifically 49-34A -4, \
49-34A-6, 49-34A-8, 49-34A-10 and 49-34A-12. Further, the revisions, based upon the settlement reached between the
@parties and Commission staff, are just and reasonable and shall be approved subject to the following condition: NWPS
.shall make every effort to recover the manufactured gas plant remediation costs from whatever sources are available /

and shall report to the Conmumission biannually, starting six months from the date of this Order, as to the status of its .
.efforts in collection of those costs. ) ,_,J

.As the Commission's final decision in this matter, it is therefore

%RDERED, that the Settlement Agreement reached between the parties and Commission staff is incorporated herein by
@ cference and is approved; and it is further :

:ORDERED that NWPS' revised tariffs as described above are approved upon the condition regarding reporting of

collection efforts on the manufactured gas plant remediation costs and they shall be effective for service rendered on
@:nd after Decerber 1, 1996.

:Dated at Pierre, South Dakota, this 25th day of November, 1996.

.CERTIFICATE OF SERVICE BY ORDER OF THE COMMISSION:
. ‘

The undersigned hereby certifies that this document has been served today
.bpon all parties of record in this docket, as listed on the docket service list,

y facsimile or by first class mail, in properly addressed envelopes, with ~ KENNETH STOFFERAHN, Chairman
@:harges prepaid thereon.

By: :
< JAMES A. BURG, Commissioner
ate:

(OFFICIAL SEAL)

o9

LASKA SCHOENFELDER,
Commuissioner

ttp://www _state.sd.us/puc/ng/ng®6015b.htm
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South Dakota Public Utilities Commission

WEEKLY FILINGS

For the Period of November 21, 2002 through November 27, 2002

If you need a complete copy of a filing faxed, overnight expressed, or mailed to you, please contact Delaine Kolbo within
five business days of this report. Phone: 605-773-3705 Fax: 605-773-3809

NATURAL GAS

| QIGOZ-CHO In the Matter of the Filing by NorthWestern Energy for Approval of Tariff Revisions.

pplication by NorthWestern Energy for approval of revisions to its natural gas tariff to terminate Manufactured Gas Plant cost
ecovery. In Docket NG96-015, NorthWestern Energy filed to make numerous changes to its natural gas tariff, including recovery
.Jf costs associated with manufactured gas plant clean-up. The result of the filing was a per therm surcharge approved by the
Commission to recover the manufactured gas plant costs. NorthWestern Energy has now completed recovery of the related costs
Qnd now requests discontinuance of the surcharge. NorthWesternri proposes to pass back an associated over-recovery to

.:ustomers through the commodity gas cost true-up. i

.Staff Analyst: Dave Jacobson
taff Attorney: Karen Cremer
.Date Docketed: 11/26/02

ntervention Deadline: 12/13/02

You may receive this listing and other PUC publications via our website or via internet e-mail.
You may subscribe or unsubscribe to the PUC mailing lists at http://www_state.sd.us/puc

@~ittp//www state.sd.us/puc/2002/Filings02/1f1128 HTM 08/04/03
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Southern Star Central Gas Pipeline, Inc. ) ‘Docket No. RP%3-109-020
PROTEST AND NOTICE OF INTERVENTION

OF THE
MISSOURI PUBLIC SERVICE COMMISSION

Pursuant to Rules 211 and 214(a)(2) of the Federal Energy Regulatory Commission's
(“Commission™) Rules of Practice and ;E’roceduré, 18 C.F.R. §385.211 and §385.214(a)(2), the
Missouri Public Service Commission (“MoPSC”) hereby submits its Protest and Notice of
Intervention in the captioned docket. In support thereof, the MoPSC states as follows:

I. SERVICE
Service of orders, pleadings, and other communications should be directed to the

following persons:

Lera L. Shemwell David D’Alessandro

Senior Counsel Kelly A. Daly

Missour: Public Service Comrmission . John E. McCaffery

P.0O. Box 360 Stinson Mormmison Hecker, LLP
Jefferson City, MO 65102 ‘ 1150 18® Street, NW, Suite 800
573-751-7431 | Washington, D.C. 20036-3816"
573-751-9285 (fax) 202-785-9100

202-785-9163 (fax)

II. DESCRIPTION OF FILING
On November 20, 2003; Southern Star Central Gas Pipeline, Inc. (“Southerm Star™)

submitted its annual report of environmental proceeds received from third-party insurers during

* the twelve months ended September 30, 2003, This annual report is required by Article IL.D. of

the Stipulation and Agreement dated January 31, 2001 in Docket No. RP93-109-017. Southern

Surrebuttal Schedule MRN-]
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: Star states it received no such proceeds during this 12-month period, thefefore it 1s making no
® refunds this year.
. HOI. INTERVENTION
: The intervenor’s legal name is the Public Service Commission of the State of Missourl.
®

The MoPSC is a governmental agency created under the laws of the State of Missouri, § 386.040

: Mo. REV. STAT. (2002 SupP) with jurisdiction to regulate rates and charges for the sale or

@ distribution of natural gas to consumers in the State, § 386.250 Mo. REV. STAT. (2002 Supp). It

: is, therefore, a “State Commission™ within the meaning of Section 1.101(k) of the Commission’s ’

9o general regulations.

: The MoPSC wishes to intervene in this proceeding to protect its interests as they may appear

) and generally to insure that the citizens of Missouri can receive safe, adequate, and reliable natural

@ gas service at reasonable prices with reasonable terms and conditions. Southern Star currently

: serves seven investor-owned utility companies regulated by the MoPSC, i.e., Missouri Gas Energy,

| @ a division of Southern Union Company; Laclede Gas Company, Aquila, Inc., d'b/a Aquila
: Networks — MPS (fk/a Missouri Public Service, a division of UtiliCorp United, Inc.); Southern

{ ® Missouri Gas Company, L.P.; Greeley Gas Company, a division of Atmos Energy; Kansas City

Power & Light Company; and The Empire Dis&ict Electric Company. Accordingly, the MoPSC

has a direct and unique interest in this proceeding and is entitled to party status upon filing this

Notice of Intervention pursuant to 18 CFR §385.214(a)(2).

IV. PROTEST

Southern Star has an apparent conflict of interest with respect to pursuing claims
against certain third-party insurers.

By way of background — While the noted January 2001 Stipulation and Agreement

fine-tuned ‘the reporting mechanism for this refund procedure, the requirement for revenue




.............................'..........

grediting and reporting was established as a result of litigatioﬂ in the Docket No. RP93-109 rate
case. 73 FERC 963,015 (1995) and 77 FERC 461,277 (1996). In that case, the Commission
permitted the pipeline to include a significant amount of envirom'r_lental cleanup costs in.the
O&M expenses contained in its base rates. However, to ensure that the pipeline had an incentive
to pursue recovery of these costs from third parties (such as a liabilify insurance carrier or
suppliers of the contaminated material), while compensating pipeline ratepayers in a fair way and
setting up an equitable system of sharing the costs of WNG’s litigation, the Commission
prescribed the present annual revenue crediting mechanism. It directed the pipeline to deduct the
expenses of litigation from any third parties recoveries; while refunding 90% of the net
recoveﬁes to ratepayers, the pipeline is permitted to retain 10% of any net amounts collected.’
Despite the pipeline’s testimony that recovery of costs from third parties would be

extremely unlikely, the Commission’s prescription has resulted in the following amounts being

recovered:
Docket No. Amount
RP93-109-016 $2,358,720
RP93-109-017 1,186,357
RP93-109-018 437231
RP93-109-019 17,118
RP93-109-020 ' 0

The recoveries to-date have come from 2-3 different insurance companies.
However, since the new owner of Southern Star,? AIG Highstar Capital, LP, is affiliated

with AIG (American International Group),® one of the world’s largest insurance companies,

! Given this mechanism, parties agreed to continue to include certain environmental costs in the base rates for
Southern Star’s existing rates in Docket No. RP95-136. See Article V, Section C of the November 27, 1996
Stipulation and Agreement, approved 78 FERC 161,257 (March 7, 1997).

? Effective November 16, 2002, Southern Star Central Gas Pipeline, Inc. (formerly known as Williams Gas Pipeline
Company, Inc.) was purchased by Southern Star Central Corp. Southern Star Central Corp. is wholly owned by
AIG Highstar Capital, L.P. (Footnote 1 of Southern Star’s 2002 FERC Form 2, p. 122.)

} http://www.aig com/GW2001/SiteMap/0.5023,,00 htmi

. Surrebuttal Schedule MRN-
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MoPSC believes Southern Star now has a disincentive for pursuing recovery from a number of
remaining insurance policies under which additional claims could or should be made. In
reviewing the list of policies and insurers,* which Williams had prepared during its rate case, it
appears at least five of the remaining insurance companies are associated in someway with AIG.
Even if an unaffiliated insurailce company is responsible for a potential payout 1;1nder a past or
present insurance policy held by Southern Star {or a predecessor), there is likely an informal
understanding or code of conduct among insurance companies that discourages pursuit of such

indemnnifications from another insurance company.

Given the present conflict of interest, the MoPSC requests the Commission take the

following actions.

1. Require Southern Star, to prepare and submit a written report, within 45 days, to the
Commission and interested customers and state comrissions, which:

a. summarizes the actions taken by the pipeliﬁe to-date for each of the insurance
policies previously identified as potential sources for claims/settlements of costs
associated with the pipelines environmental cleanup responsibilities;

b. identifies each policy under which an insurance company affiliated with AIG
would be potential liable payment of an indemnification claim; and

c. identifies those policies under which it intends to pursue a claim and/or settlement
of a claim for indemnification.

d. identifies the contact person(s) who is/are most knowledgeabie about the

pipeline’s efforts to pursue recovery of environmental cleanup costs from third
parties.

2. Require Southern Star to make, simultaneous with the above report, all related
documents (including but not limited to — all underlying insurance policies and
internal and external correspondence relating to the pipeline’s inquiry and/or claim(s)

* Qut of 2n abundance of caution (So as not to affect any potential negotiations or litigation between the pipeline and
the various nsurers), the policy listing (which was obtained during a previous rate case) along with information as to

which companies/policies collections to-date have come, is being forwarded to the Commission as a confidential
attachment. :

| Surrebuttal Schedule MRN-!
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concerning the indemnmification of environmental cleanup costs) available to the
Commission and interested customers and state commissions for their review. (This
should include those policies and related correspondence associated with insurance
recoveries already received.);

3. Within 60 days of receiving Southern Star’s written report, parties shall file with the
Commission any comments, concems, and suggestions with respect to Southern
Star’s handling of third party insurance claims for environmental cleanup costs.

WHEREFORE, the MoPSC respectfully requests the Commission establish the above-
described discovery procedures in an effort to evaluate and mitigate the existing conflict of
nterest which exists with respect to Southern Star’s pursuit of claims against certain third-party

insurers for environmental cleanup costs.

Respectfully submitted,

Lera L. Shemwell

Senior Counsel

Missouri Public Service Commission
P. O.Box 360

Jefferson City, Missouri 65102

(573) 751-7431

CERTIFICATE OF SERVICE

Pursuant to Rule 2010 of the Comimnission's Rules of Practice and Procedure, I hereby
certify that I have this day served a copy of the foregoing document on all persons designated on

the official service list compiled by the Secretary in this proceeding dated at Jefferson City,
Missourd, this 2° day of December, 2003.

Lera L. Shemwell

Page 8 of 4%
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@Y ORDINANCE OF ASHLAND, NEBRASKA, ESTABLISHING CLASSES AND RATES TO BE CHARGED
OR NATURAL GAS SERVICE WITHIN ASHLAND, NEBRASKA, REPEALING RATE ORDINANCE NO. 776;
JAND PROVIDING FOR AN EFFECTIVE DATE. '
o |
| @FE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF ASHLAND, NEBRASKA:

%ECTION 1. That Natural Gas Rate Ordinance No. 776, and any amendments thereto, of Ashland, Nebraska, be
@:mended to read as follows: ‘

.Section 1. Rate Schedule, Monthly Charge; Heat Value, Basis of; Adjustment; Penalty for Delinquency; Adjustment

.for Cost of Purchased Gas and Taxes: Grantee, its successors or assigns, shall file and make effective initially a

@ chedule of rates for gas service and shall furnish gas at the schedule of rates hereafter set forth or at such other

q:asonable rates as my be hereafter established from time to time under the Nebraska Municipal Natural Gas
egulation Act, Neb. Rev. Stat. 19-4601, et seq. (1943)

. @1) Firm Gas Service Rates

.Availability - These rates are available only to domestic and commercial customers whose maximum requirements for
@atural gas are less than one hundred thousand (100,000} cubic feet per day. Grantee shall not be required to serve any
ustomer at the following rates whose requirements amount to one hundred thousand (100,00) cubic feet or more per
: qcijly. Grantee may negotiate price and other contract terms with customers whose natural gas requirements exceed fifty -
ousand (50,000) cubic feet per day.

‘_{esidential Customers Amount
- @\fonthly Customer Charge $8.25 and Rate per Therm $.1153170
‘ommercial Customer

, Q\/Ionthly Customer Charge $13.25 and Rate per Therm $.1567016
@
.’[’he foregoing rates apply only when bills are paid on or before twenty (20) days after the monthly billing date. When
.not so paid, a one percent {1%) per month late fee will apply on the unpaid amount. :

~ @Tbe above and foregoing rate shall be understood to be based upon natural gas of the British Thermal Unit (BTU)

‘ dleating value of 1,000 BTUs per cubic foot of gas. If in any monthly period the average heating value of gas sold and

delivered to the customers shall vary from 1,000 BTUs, then the volumes of gas billed to the customers during that
onth shall be multiplied by the factor of average hearing value in BTUs ( 1,000 to adjust for the variance.

.Turn—On and Reconnect Fee

- @¥n addition to the other rates set forth in this Ordinance, Grantee may charge a $26.00 fee to inmitiate service ("turn-on
ee") for each customer account and a $30.00 fee ("reconnect fee ") to reconnect service that has been discontinued or
.termjnated for non-payment. -

@(2) Adjustment for Cost of Purchased Gas

.In addition to the Firm Gas Service Rates set forth in Sub-Section (1} of this Ordinance, a separate charge per Therm
.may be made for the monthly cost of purchased gas in the Purchased Gas Cost Adjustment, if the Grantee (or any

- @predecessor of Grantee) has properly filed a natural gas supply-cost-adjustment rate schedule pursuant to Neb. Rev.

‘ .Stat. 19-4609(1). Such Purchased Gas Cost Adjustment shall be computed monthly pursuant to the natural gas supply-
i .cost—adjustment rate schedule filed by the Grantee (or any predecessor of Grantee) pursuant to Neb. Rev. Stat. 19-4605

" @htp://www.ashland-ne.com/ord/859. htm 08/04/(
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.Any refund including interest thereon, if any, received by the Company from its supplier in respect of increased rates
aid by Grantee subject to refund and applicable to natural gas purchased on a firm supply basis for resale in Rate Area
hree shall be refunded to its gas customers in the form of credits on such customers' bills, or in cash, to the extent that

@such increased rates paid by the Company were passed on to such firm gas customers.

.(3) Adjustment for Taxes
@, after the effective date of this ordinance, the business of Grantee in this Rate Area Three Municipality shall be
.subj ect to any taxes measured by its gross revenues from the operation of such business or the volume of such business
or constituting a fee for carrying on such business, or in the event that (a) the rate of any such tax or (b) the amount of
y such fee shall be increased after the effective date of this ordinance, the gas distribution company shall be entitled
o increase its charges under the aforesaid rates so as to offset such imposition or impositions or such increase.

:4) General Rate Adjustment

.The above provided for cost of purchased gas and tax adjustments are apart from and shall not in any manner limit or

bridge either Grantee's right to request or the Mayor and City Council's authority to grant general rate adjustments
‘ncreasing or decreasing such rates. o
. .

‘5) Interruptible Gas Service Rate

Q&vailability - This rate is available only on a contract basis to commercial or industrial customers whose use of natural

@25 is subject to interruption and periods of curtailment for reasons including but not limited to protecting the service of
‘BIantee's firm gas users.

. @Rate - The rate of interruptible gas service shall be such rate as may be mutually agreed upon between the customer and
@hat gas service company.

:6) Environmental Costs ..f—-——-[
- @5rantee may defer expenses reasonably incurred after December 1, 1999, as a result of monitoring, testing, clean-up,
dﬂd the cost of reasonable efforts made by Grantee to recover remediation costs (hereinafter referred to generally as
manufactured gas plant” costs), if any, at the five manufactured gas plant sites allocated to Rate Area Three. No
| .:arrying costs will be calculated on any such balance of deferred manufactured gas plant costs. At the time of its next
@cneral rate case, Grantee may request recovery of any deferred manufactured gas plant costs and, if recovery is
ought, must demonstrate in its rate application or sixty (60) days prior to the deadline for filing the Municipal Report
t the manufactured gas plant costs were prudently incurred and reasonable, and that Grantee made reasonable efforts

@0 recover remediation costs from potentially responsiblie third parties (which may include, but are not limited to,
. ‘3rantee's predecessors in interest). ‘

QD any future rate application, Grantee will reduce any deferred manufactured gas plant costs by the proportional
@:mount of manufactured gas plant costs previously recovered (i.e., $62,846 per year from December 1, 1999) from
‘{ate Area Three as a credit to the deferred expenses allocated to Rate Area Three. Issues as to whether the deferred
emediation costs were prudently incurred and reasonable, and whether the length of the amortization period for "past” \ |
anufactured gas plant costs requested by Grantee for recovering any such deferred remediation expenses is reasonable; .
@ill be determined in the next rate case following the incurrence of such deferred manufactured gas plant costs.

.Seventy-ﬁve percent (75%) of any funds (or the value of any other benefits) recovered from third parties by or on
@chalf of Grantee which are attributable to the remediation of any or all of the five manufactured gas plant sites

. @@pllocated to Rate Area Three shall be credited to the deferred account. Grantee may keep twenty-five percent (25%) of
| o~ funds (or the value of other benefits) recovered from third parties.

e ——————

® :
‘ @tip://www.ashland-ne.com/ord/859.htm 08/04/03
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The General Terms and Conditions and associated Rate Schedﬁle Tariff Sheets applicable to the natural gas service
subject to the Municipal Natural Gas Regulation Act and provided for under this ordinance will be kept on file with the
.Mum'cipal Clerk. The General Terms and Conditions and associated Rate Schedule Tariff Sheets may be changed from

@ time to time by Grantee unless contrary provision is made by an ordinance adopted in the course of a future rate
.proceeding.

.(8) Findings of Fact and Conclusions of Law

The Findings of Fact and Conclusmns of Law, which were made 2 part of the official record at an Area Rate Hearing,
are hereby adopted.

.SECTION 2. Ordinance No.776 of Ashland, Nebraska and all other ordinances and parts of ordinances in conflict with
.the provisions of this ordinance are hereby repealed.

@SECTION 3. This ordinance shall be in full force and effect from and after its passage, approval, and pubhcatlon as
@required by law.

.Passed and approved this 17th day of February, 2000.

:Mayor

- @ATTEST:

Clerk

ttp://www.ashland-ne.com/ord/859.htm 08/04/03
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DG 02-167
NORTHERN UTILITIES, INC.
Winter 2002-2003 Cost of Gas .

Order Approving Cost of Gas Rates
and Local Distribution Clause

ORDER NO. 24,076

October 28, 2002

APPEARANCES: Rubin & Rudman, L.L.P., by Maribeth Ladd,
Esg., on behalf of Northern Utilities, Inc.; Kenneth Traum on
behalf of the Office of Consumer Advocate; and Marcia A.B.
Thunberg, Esg., for the Staff of the New Hampshire Public

Utilities Commission.

I. PROCEDURAL HISTORY

On September 16, 2002, Northern Utilities, Inc.
(Northern) filed with the New Hampshire Public Utilities
Commiséion (Commission) its Cost of Gas (COG) for the period
November 1, 2002 through April 30, 2003 for Northern’s natural
gas operations in the Seacoast area of New Hampshire. The
filing was accompanied by supporting attachments and the Direct
Testimony of Joseph A. Ferro, Manager of Regulatory Policy, and
Franc;sco C. DaFonte, Di;ector of Gas Control.

On September 20, 2002, the Commission issued an Oxder
of Notice setting the date of the hearing for October 16, 2002.

Oon Octbber 2, 2002, Northern filed a Motion for
Protective Order and Confidentiai Treatment coﬁcerning

negotiated pricing terms that Northern claims are commercially
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sensitive and are not subject to public disclosure. This
information was supplied in response to étaff,Data Requests 1-
l.c and 1-2.c.

On October 8, 2002, the Office of the Consumer
Advocate (OCA) filed a Notice of Intent to Participate in this
docket on behalf of residéntial utility consumérs pursuant to
the powers and duties granted to the OCA under RSA 363:28,1II.
There were no other intervenors in this docket.

On October 11, 2002, Northern filed a revised Cost of
Gas for the 2002/2003 Winter Period.

On October 14, 2002, Staff filed the Direct Testimony
and supporting schedules of Utility Analyst Robert J. Wyatt.

A duly noticed hearing on the merits was held at the
Commission on October 16, 2002.
II. POSITIONS OF THE PARTIES AND STAFF

A, Northern

Northern witnesses Joseph A. Ferro and Francisco C.
DaFonte addressed the following issues: 1) calculation of the
CoG rétes; 2) reasons fof the increase and customer bill
impacts; and 3) the Local Distribution Adjustment Clause.

i. ;Calculation and Impact of the Firm Sales COG Rates
According to Northern’s revised COG filing, the

vroposad 2002-2003 Winter average cost of gas residential firm
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sales rate of $0.7200 per therm is comprised of anticipated
direct gas costs, indirect gas costs and varicus adjustments.
Anticipated direct gas costs total 523,192,881 and are increased
by adjustmenté totaling $2,486,237 {deferred summer costs of
$1,254,455, prior period under collection of $1,161,463 and
interest of $70,319). Anticipated indirect gas costs total
$962,856, consisting of production and storage capacity, working
capital, bad debt and overhead charges. The gas costs to be
recovered over the 2002-2003 winter pericd (anticipated direct
and indirect costs and adjustments) total $26,641,974 and are
divided by projected winter period sales of 37,004,246 therms
{(based on 2001/2002 winter normalized sales and projected sales
growth.of 1.7 percent) to arrive at the average cost of gas
rate. {(Exh. 2 at 5-6).

Northern applied the ratios established in the
Company’s revenue-—neutral rate redesign proceeding, see Order
No. 23,674 (April 5, 2001), to the average residential COG rate
to determine the Commercial/Industrial {(C&I) Low Winter Use COG
rate gf $0.5183 per therm and the C&I High Winter Use COG rate
of $§0.7677 per therm.

Northern’s proposed 2002/2003 Winter COG residential
rate of $0.7200 per therm represents an increase of $0.0631 per

therm from the average weighted 2001/2002 Winter COG rate of
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$0.6549 per therm. (Hearing Transcript of 10/16/02 {(r0/16/02
Tr.) at page 22 lines 1-7).

The impact of the proposed firm sales COG rate, Local
Distribution Adjustment Clause (LDAC) and delivery rates is an
increase in the typical residential heating customer’s winter
gas costs cof $74, a 7.6% increase compared to last_winter.

2. Reasons for the Increase

According to Northern, the increase in the prqposed
COG rate compared to last winter’s rate can be attributed to 1)
an increase in the projected natural gas fuel prices; 2} an
increase in demand charges; and 3) an increase in the prior
period under-collection compared to.the 2001/2002 Winter COG
prior périod under-collection.

3. Local Distribution Adjustment Clause

Under Northern’s proposal, the surcharges that will be
billed ﬁrom November 1, 2002 through October 31, 2003 under the
ILDAC are rate case expenses, environmental costs to remediate
Manufactured Gas Plant (MGP) sites and costs related to exiting
the Weils LNG Peak Shaving.Facilities contract. Credits to be
passed through the LDAC over that period include a refund of
revenues for the difference between temporary rates and
perménent rates in Docket No. DG 01-182 and a refund of an over

collection recovered through the conservation charge. The
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surcharge to recover rate case expenses and credit a refund of
revenues for the difference between the temporary and permanent
rates are estimated to $480,000 énd $980,000, respectively,
resulting in a net credit of $0.0096 per therm. 1In addition, as
a result of the settlement reached in Northern’s Petition for
Rate Increase, Docket No. DG 01-182, conservation charges that
were collected dufing the temporary rate period for lost
revenues that resulted from discontinued Demand Side Manageﬁent
programs would also be refunded through a $0.0003 per therm
credit. |
In Northern Utilities, Inc., 84 NH PUC 662 (1%99), the

Commission approved a plan for the recovery of costs related to
early termination of the Company’s Wells LNG Peak Shaving
Facilities contract. The settlemeﬁt provided for'recovery of
$401,139 in year four, commencing November 1, 2002. Northezn's
reconciliation of prior period costs and revenues resulted in an
under-recovery which has been added to this year’s recovery
amount resulting in a surcharge of $0.0108 per therm.

| In Northern Utilities, Inc. 83 NE PUC 580 (19%8), the
Commission approved a recovery mechanism for envifonmental
remediation costs (ERC) associated with former manufactured gas
plant (MGP) sites. These costs are filed during Northern’s

winter Cost of Gas proceeding for Commission review and are

Surrebuttal Schedule MRN-1
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recovered over a seven year pericd. Northern filed for recovery

of unamortized deferred environmental remediation costs of
$1,035,413, incurred from July 1, 2001 through June 30, 2002.
The remediation expenses, combined with prior‘year’s_expenses
appreved for recbvery and unamortized to date, third party
recovery legal expenses of $2,228, and a $206,85]1 insurance
recovery adjustment, result in $830,790 tQ be recovered from
ratepayers. This determined an ERC rate of $0.0112 per therm to

be applied for the period of November i, 2002 through October

31, 2003.
B. OCA

The OCA did not oppose Northern’s proposed COG rate
and surcharges.

C. Staff

Staff witness Robert J. Wyatt testified as to Staff’s
position‘regérding Northern’; long range sales forecast and
supply portfolio.

Mr. Wyatt stated Staff generally supports the COG
filing bgt expressed concern that Northern’s long term
supplemental contracts are susceptible to being under-utilized
if load growth projections are not realized. (10/16/02 Tr. at
67 lines 2-22). Mr. Wyatt noted that when the weather is warmer

than normal, as experienced last winter, supplemental peaking



contracts may not be used at zll and Northgrn’s customers end up
paying only the fixed costs associated Qith those contracts.

Mr. Wyatt also pointed out that Nerthern’s supplemental peaking
contracts are such that its peak shaving plants are rarely
needed except during colder than normal winters. (10/16/0é Tr.
at 69-70 lines 20-13).

Staff recommended that saies forecasts and supply
planning noﬁ include volumes used by grandfathe:ed
transportation customers. Those customers are responsible for
their own supply, storage and capacity contracts. Contracts to
cover grandfathered customers raise the costs borne by the firm
sales and non-grandfathered firm transportation customers.
(10/16/02 Tr. at 70-71 lines 18-17).

ﬁr. Wyatt supported approval ¢f the costs related to a
revised Amendment 3 between Northern and its affiliate, Granite
State Gas Transmission, Inc. {Granite State), for additicnal
capacity on the Granite State pipeline. The original COG filing
include increased capacity on Granite State well beyond
Northerﬁ’s need for the upcoming winter, but following
discuésions with Staff, the revised £iling reduced that capacity
to meet only this winter’s requirements, resulting in a

substantial savings.

Page 18 of 49
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ITT. COMMISSION ANALYSIS

After careful review of the record in this docket, we
find that Northern’s proposed COG rates and surcharges will
result in just and reasonable rates pursuant to RSA 378:7.
Accordingly, we accept and approve Northern’s proposed 2002/2003
Winter COG rate, the proposed Wells Exit Surcharge,
Environmental Cost Recovery Surcharge, Rate Expense Surcharge,
Conservation Charges Credit and Temporary Rate Refund Credit.
Customers are protected by ﬁhe additionél fact that the cosﬁs
underlying these rates are reconcilable and subject to the
Commission’s continued investligation. We share Staff’s concerns
that supplemenfal peaking supplies and peakshaving plants may be
under utilized if projected load growth is not realized, but
understand that the sales and supply projections for this winter
are reasonable. We agree with Staff that sales projections
should not include grandfathered transportation customers and
advise Northern not to enter into any contracts on behalf of
those customers. We also suggest Northern re-evaluate its long
term sﬁpplemental supply éontracts te determine if those
contra;ts make sense in light of current economic conditions and

as to whether savings may be possikle through renegotiation of

those contracts.
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At_hearing, the Commission received no objections to
Northern’s Motion for Protective Order and Confidential
freatment concerning negotiated pricing terms supplied in
response to Staff Data Requests. The basis of Northern’s motion

is that the information is not publicly disclosed, that the

information is commercially sensitive, and that release of the
information would disadvantage Northern in future negotiations.

The applicable provision of the Right-to-XKnow Law, RSA 91-A:5,

1

IV, exempts from public disclosure certain commercial or
financial information that is private and confidential.
Applying this provision requires us to balance the asserted
private, confidential, commercial or financial interest against
the public’g interest in disclosure. See Union ieader Corp. v.
N.H. Housing.Fin. Auth., 142 N.H. 540, 553 (1897). Applying
that test, we determine that the potential disadvantage to
Northern in future negotiations outweighs the public’s interest
in disclosure. We therefore grant Northern’s motion.

Based upon the foregoing, it is hereby

ORDERED, that Northern's proposed 2002/2003“Winter CoG
and FPO per therm rates for the period of November 1, 2002
through April 30, 2003 are APPROVED effective for service

rendered on or after November 1, 2002 as follows:

Surrebuttal Schedule MRN-1
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Cost of Gas Minimum COG Maximum COG

Residential $0.7200 $0.5760 - $0.88640
C&I, low .
_winter use $0.5183 50.4146 $0.6219
CsI, high :

winter use $0.7677 $0.6142 $0.9213

FURTHER ORDERED, that Northern may, without further
Commission action, adjust the approved CCG rates upward or
downward monthly based on Northern’s calculation of the
projected over or under—collection for the period, but the
cumulativé adjustments shall not exceed twenty percént (20%) of
the approved unit cost of gas, the ﬁinimum and maximum rates as

set above; and it 1is

FURTHER ORDERED, that Northern shall provide the
Commission with its monthly calculation of the projected over or
under-calculation, along with the resulting revised CoG rates
for the subsequent month, not less than five (5) business days
prior to the first day of the subsequent month. Northern shall
include a revised tariff pages 38 & 39 - Calculation of Cost of

Gas Adjustment and revised rate schedules if Northern elects to

adjust the COG rates; and it is




.‘
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FURTHER ORDERED, that the over or under-collection
shall accrue interest at the Prime Rate repocrted in the Wall
Street Journal. The rate is to be adjusted each gquarter using
the rate reported on the first date of the month preceding the-
first month of the guarter; and it is

FURTHER ORDERED, that Northern's proposed 2002/2003
Local Distribution Adjustment Clause (LDAC}) per therm rates for
the period November 1, 2002 through dctober 31, 20C3, are
APPROVED effective for service rendered on or after November 1,
2002 as follows:

Demand Envir. Wells Refund Rate

Side Remed. Exit Temp . Case

Mgmt. Costs Fee Revenue | Expense | LDAC
Residential
Heating {$0.0003) $0.0112 | $0.0108 ($0.0188) 50.0092 .0121
Residential . |
Non-heating ($0.0003) | $0.0112 | $0.0108 | ($0.0188) | $0.0092 .0121
Small C&I {$0.0003) $0.0112 | $0.01C8 ($0.0188) $0.0092 .0121
Medium C&I (50.0003} §0.0112 $0.0198 ($0.0188) $0.0092 .0121
Large é&I ($0.0003) $0.0112 | $0.0108 ($0.0188) $0.0092 .0121

| Surrebuttat Schedule MRN-1
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FURTHER ORDERED, that Northern shall file properly
annotated tariff ?ages in compliance with this Order no later
than 15 days from the issuance date of this Order, as required
by N.H. Admin. Rﬁles, Puc 1603; and it is

FURTHER‘ORDERED, that Northern’s Motion for Protective
Order and éonfidential Treatment concerning negotiated pricing
terms is GRANTED; and it is

FURTHER ORDERED, that the determination as to
confidential treatment made herein is subject to the ongoing
authority of the Commission, on its -own motion or on the mection
of Staff, any party or any other member of the public, to
reconsider this Order in light of RSA 91-A, should circumstances
S0 warrant.

By or&er.of the Public Utilities Commission of New

Hampshire this twenty—eighth day of October, 2002.

Thomas B. Getz Susan 5. Geiger Nancy Brockway
Chairman Commissioner Commissioner

Attested by:

Debra A. Howland
Executive Director - Secretary
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STATE OF REHODE ISLAND AND PROVIDENCE PLANTATIONS

RHODE ISLAND PUBLIC UTILITIES COMMISSION

).
y o )
In Re: New England Gas Company )
| ) R.IP.U.C. No. 3401
) .

SETTLEMENT AGREEMENT -
. The New England Gas Compény (the “Company™) ent;ers into this settlement

agreement (the “Settlement Agreememt” or “Agreement”) with the. Diﬁsion of Public
Utilities and Carriers :(the “Division”) and the Energy Council of thde Isiand (“TEC-RY)
(goggther? the “Settling Parties™), to resolve ail issues arising in this docket, RIPU.C No.
3401. This Settlement Agreement shall succeed the Price Stabilization Plan approved by the
Rhﬁde Island Public Utilittes Commission. (the “Commission”) on September 25, 2000,
which explres on Iune 30, 2002, _ |

. The Settling Pa.rtxes are: seek:ng written approval of the Settlement Ag;reement by the
Comxmssxon by J'une 10 2002 so that the rates estabhshed in this Agreement my become :
eﬁ'ect:ve as of the statutoty deadlme in the proceedmg, swhich 1s Iuly 1,.2002.. The revemue -
requu'ement estabhshed by t.hxs Agreement reﬂects $4 099 million of anmlal net merger—
relaied savings that have been, a.nd are projected to- be achmved by the’ Ccmpany in.the
penod October 1 2000 through June 30, 2005. Of that total, $2.049 million: in annual

sawngs (or 50 percent of the prolccted annual savmgs) are credited duectiy to customers

- through the base-rate reduction. The Settlement Agreement aiso commits the Company to a
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base-rate freeze through June 30, 2005, if the Agreement is approved without modification

by the Commission.

a unified rate structure for all customers in Rhode Island served by the Company, the

Other elements of the Setilement Agreement include an&m b

introduction of a Distribution Adjustment Charge (“DAC”), the continuation of the weather-
noﬁnaﬁzé.tion clause, the conversion to therm billing, and an incentive mechenism to
maximize sales to non-firm customers to the benefit of both customers and the Company.
The Settlement Agreement also establishes a schedule for the continuation of discussions
between the Company and the Division on the development of a comprehensive. service-
quality measoremeut and monitoring program_ (the “Service-Quality Program”), whi‘clr would
be submitted to the Commission no later than September 30,. 2002, for review and approval

in. a separate proceeding.

1 PREAMBLE
A, introduction

On Iuly 24, 2000, the DlVlSlOIl approved a settlement a,greemen:t resolving issues

arising from the merger of Prov1dence Energy Corporanon, Provxdence Gas Company

(“ProvGas”) Valley Gas Company (“Valley Gas”), and antol and. Warren Gas. Company e

(“antol and Wan‘en”) into Southern Union Company (“Southern Umon”) This proceedmg

was docketed as Dockets Nos. D—OO—Z and D-00—3

.

Under the terms of that settlement, the Company was obhgaied to develop and serve
on all settling parties a plan to consolidate the operations and tariffs of ProvGas, Valley Gas
and Bristol and Warren (the “Consolidation Plan™). As part of the Consolidation Plan, the

Company was required to include estimated savings projected to result from the

2-
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consolidation, a timeline for integrating the operations, and an estimation of the present value

of future synergy savings. The settlement agreement also obligated the Company to

' ihcorporaie_ the provisions of the Consolidation Plan into a base-rate case filing to be filed

with the Commission no later than December 1, 2001, Other items covered in the settlement
included ‘a provisiqn for the sharing of net merger-related savings identified in the
Consolidﬁtion Plan between customers and the Company, the establishment of a service-
quality measurement and monitoring program, and an agreement by Southern Union not to
pursue recoVeq of the acquisition premium or so-called “golden parachute” or merger-
related bonus payments p’a.id to former company officers.
Consistent with the terms of the merger settlement, the Company filed a base-rate
-case Wn:h the Commission on November 1, 2001, To idgnﬁfy net merger-related savings that
would be subject to the sharing mechanism agreed upon in the merger settlement, the
Company’s filing established a pre-merger, stand-alone revenue requirement for ProvGas
and for Valley Gaw/Bristol and Waren. The Company then cofubined the stand-alone
revenue requirements to' establish a- consolidated revemme requirement for the New Englaud
Gas Coméany, with.adjus&ne:ﬁs to account for pro forma changes occurring through the Rate
' Yea;' ending June 30, 2003. Among other items, the pro forma adjustments were designed to
réd}xce t}i; ‘consolidate.& ré§enue re;lui,remem f:or tﬁe New England Gas Company to reﬂect
the customer share of annual, net merger-related savings projected to be achieved by the
Com_panyl in the period October 1, 2000 through June 30, 2005, as ‘a result t.af the
implemen;ation_ of the Consolidation Plan, The Company als4—3 included a proposal to
establish a unified tariff structure reflecting a single set of rates based on the consolidated

revenue requirement.

43
1
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B. Procedural History

- On September 1, 2001, the Company submitted to the Division, the Attorney General

~and TEC-RJ, a comprehensive plan for consolidating all facets of the operations of ProvGas,

‘Valley Gas and Bristol and Warren. On November 1, 2001, the Company filed a request for

a base-rate -increase totaling $7.2 million on a consolidated basis. Dunng the period

-November 1 through April 30, 2002, the Company responded to approximately 380 data

' requests issued by the Division and the Commission. On March 6, 2002, the Division filed

the direct testimony of David J. Effron, Richard W. Lelash, Bruce R. Oliver and Matthew L
Kahal. On Mar§h 22, 2002, the Company submitted rebuttal testimony. On Apml 19, 2002
the Division submitted its surrebuttal testimony. |

C.  Parties’ Statement

This Settlement Agreement is based. on extensive discovery and negotiations among

the Settling. Parties -concerﬁing all issues involved in establishing new base rates for the

- Company to become effective July 1, 2002. The Settling Parties do not necessarily agree on

eve.ry issue resolved by the Settlement; however the Settling Parties agree that the outcome

of this Setﬂement Agreemem is just and reasonable:

T TERMS OF SETTLEMENT
A, Scope | |
The Settlemen:t Agreement estabhshes consohdated distribution? rates for the
~:Cornpanj,r s resxdenhal commermal and industrial customers in Rhode Island. References in
rthis Settlement Agreement to “customers” refers to all Rhode Island: customers located in the

service territories of the former ProvGas and Valley Gas/Bristol and Warren, unless

otherwise noted.

Page 27 of 49
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B. Revenue Requirement
. The consolidated base-rate revenue requirement, upon which rates will be set in this

proceeding, shall be $124,927,397, exclusive of purchased gas costs, Rhode Island gross

receipts tax, any costs recovered through the DAC, and non-base-tariff revenue. The base--

revemie requirement includes the following amounts: (1) environmental response costs.
($1,310,000); (9;) low-income heaiiﬁg assistance funds, including working capital
($1,592,904); (3) low-income weatherization program costs, including working capital
(3200,997); and (4) demand-side management program costs, including working ‘capital
(3301,496);_The consolidated revenue requirement reflects average, annual net merger-
related savings of $4.099 million annually, with 50 percent of those savings credited to
customers as a reduction to the consolidated. revenue requireinent. .The revenue requirement
also reflects the amortization of one-time operations and maintenance costs necessary to
achiefe the merger-related savings of $4.099 million, which are set forth in Company Exhibit
TEC-3. The amortization of these costs will be completed by June 30, 2005, and will not be
reflected in the determination of the consolidated revenue requirement’ subsequent to that
date. -
C. .'Rata', Tariffs, and 'I‘erms & Conditions for Se_n:rice‘

The 'impiemeniaﬁon of thxs Settlement Agreememt will establish a “one state, one
rate” tanff structure for Rhode Island gas customers as of July i, 2002. The “one state, one
rate” principle'.iv?:ill be applied to all raie classes z_ufrbss the corni:ined service territory. To
mitigate the bill impacts on residential (heating and ndn—heating) and small commercial and

industrial (“C&I") customers in the Valley Gas/Bristol & Warren (“Valley”) service area, a

credit to the DAC will be applied to these customer classes, so that the average residential

-5
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3
| Y
and small C&I customer will be held hannicss in the first year of the rate consohdatlon (July 5
1,.2002 through .Tune 30, 2003) o L L _ \
For the period July 1, 2003 through June 30, 2004, the credit to the DAC established %

for such customers in the Valley service area will be reduced by 50%. and will be phased out
as of July 1, 2004, in order to accomplish a phase-in of the unified rate structure. Credits to
thé DAC de\_r.eloped_ for such customers in the Valley service area will be collected from the
same customer classes inAthe Providence service area, through an adjustment to the DAC in
an aggregate amount equal to the credits provided to the customers in the Valley service area.
In each year of the phase in, the credit to residential and small C&I customers In the: Valley
service area will belaccomplished while maintaining 2 rate reduction for residential and small |
C&I customers in. the frovidence service area. Appendix A (attached hereto) sets forth the
‘bill impacts as of July 1, 2002, for all customer classes that will result from the
implementation of the unified rate structure and the application of the DAC (including the
adjustments made to provide a credit to certain customers in the Valley service area, as
di;scussed- above). For those customer classes affected by the DAC adjustments discussed
abé:)'.ve,kbil-l impacr.sf'ére also provided as of July 1, 2003'and Iuly 1, 2004,

Appendn; B(l) (attached hereto) sets' forth the raie tanﬁ that will take effect for
| bllhﬁgs to'all customers. for usage on and after July 1 2002 Append.xx B(2) sets forth the
wn-ently effective rate tariffs marked to show changes that are necessary to implement the
new tariffs as of July 1, 2002. The effect of the rate consohdatlon will be to‘ have one set of
rates, tanffs, terms, and condi_nons applying toall ctistomers and to terminate all rates, tariffs,

terms, and conditions pfeviously in effect for ProvGas and Valley Gas/Bristol and Warren.

6.
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D. Base Rate Freeze

L Rate Freeze Penod

If the Settlement Agreement is approved by the Commissioni without Ijnodiﬁcation,l
the base rates set forth in Appendix B(1) will be frozen through June 30, 2005 (the “Rate-
Freeze Period”), subject only to the exogenous events defined below (“Exogenous Events™)
and changes in the DAC, as provided by section I, below. If an Exogenous Event occurs:
during the Rate-Freeze Period, the Company will adjust its base rates through a credit or

debit to the DAC, subject to paragraph 2(c); below.

2. -Exogenous Events

(2) State Initiated Cost Change: The Company shall adjust its distribution

rates (upward or downward) if the occurrence of a “State Tnitiated Cost Change,” as defined

below, causes (in the a,ggregafe) a change in the Conipany’stevenue requirement by more
than $350,000. For purposes of this Settlement, the term “State Initiated Exogenous Change”
shall mean: |
(i)  the enactment or prbxmﬂgaiion of any new or amended state or ldcal
tax laws, regulations, t;r precedents governing income, revemie, sales,
ﬁ*a.nctuse, or property taxes or any new or amended. state or locally
imposed fees (but excﬁuding -the effects of annual changes in local
property tax rates aﬁd re-valuations); | N

()  the elimination of any existing state or local tax or fee obligations; and

(il) any state legislative or state regulatory mandates that impose new

obligations, duties or undertakings, or remove existing obligations,
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duties, or undertakings that individually decrease or.increase the

- Company’s costs.

| (b)  Federally Initiated Cost Change: The Cofnpany shall adjust its base

rates (upward or downward) if the occurrence of a “Federélly Initiated Cost Chaﬁge,” as

defined below, causes (in the aggregate) a change in the consolidated revenue requirement of

more than $500,000." For purposes of this Settlement Agreemént,- the term “Federally
Initiated Cost Change” shall mean: . |

@) any extémally imposed changes in the federal tax rates, laﬁ's,

regulations, or precedeﬂts SOVeIning income, revenue,' or sales taxes or

any changes in federally imposed fees; and

X,
£

%

%
£

()  any federal legislative or federal regulatory mandates that impose new |

obligations, duties or undertakings, or remove existing obligations,
~duties, or undertakings that individually decrease or increase the
Company’s costs,

{¢) ' Procedure for Adjusting Rates for Exogenous Event: If either of the

Exogenous Events described above occur duritg the i{aié-Freeze Period, the Company shall

_ ,_’file for adjustments no later than August 1 of each year based on ﬁnancnal results for the 12-

morrth period endmg June 30 of each year. If the Company has not. made a ﬁlmg, the

Drmsmn (or other Setthng Partles) has the right to make a ﬁhng on its, own ‘to open 2
proceedmg i the Division (or other Set:thng Partles) believe. an Exogenous Event has
occuired. Any adjustmerits shall be subject to review by the Commission, and after public
hearing and approval by the Commission, shall be implemented for usage on and after

November 1 (unless suspended by the C_ofnmission) and shall be collected through the DAC.

3,
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In any proceeding under this subsection, the Settling Party claiming that there should

be a g_a,f.:p;_modiﬁca'g_i_on resulting from the occurrence of an Exogenous Event shall carry the

burden of proving the occurrence and the cost impact. The ‘Compax{y will file 2 certification |

with the Commission by August 1 of each year during the Rate-Freeze Period, with copies to
the Settling Parties, certifying that, to the best of the Company’s knowledge and belief, there

have been no occurrences of Exogenous Events, except as identified in the certification.

(d)  Eamings Limit For Exogenous Events
If and when‘the Company makes a filing seeking an adjustment that increases rates
under thls section, if the average return on equity, calculated using the same methodology as
s’elt forth in section F below, for the time period from July 1, 2002 to the end of t't}e last
quarter prior to the date of the filing for such adjustment, exceeds 11.25%, the Cqmpany will
not be permitted to make a rate adjustment until the average return has dropped below
11.25%. If and when the‘average return drops bel§w 11.25%, the Company may -only

recover COsts on a prospective basis.

E. Cost of Service Ratemaking After the Rate Freeze Period

After the Rate-Freeze Penod, no spedal ad]usnnents to distribution rates for

Exogenous Events as described in the prior secuon, shall be permitted. The Company may

ﬁle a base-rate proposal to change distribution rates for usage on or after July 1, 2005. The
Parties also have the right to file a complaint with the Commission reqdésting a cost-of
service review to lower distdbution rates on or after July 1, 2005. In any base-rate
proceeding, whether cornnienéed by a filing of the Compa.ny,v a complaint, or oﬁ the
Commission’s initiative, the Company may include an allowance for its ‘sha.re of savings, to

the extent pérmitted by section G of this Settlement.

9.
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F. Incentive-Based Earnings Sharing Mechanism

The Settling Parties agree that a properly structured incentive-based rate plan can

align the interests of the Company and its customers by establishing'appropxiate incentives to

maximize merger-related savings for the benefit of the Company and its customers. To that
end, the Settling Parties agrec that the Company will implement an earnings-sharing

mechanism (“ESM”) to provide for the sharing of net. merger-related savings, or other

consolidated revenue requirement. The ESM will remain in place for the period July 1, 2002

through June 30, 2010. Any amounts due to customers as a result of the application of the

ESM will be credited to customers through the DAC.

1. Farnings Sharing Calculation

)

)

)

)

D

D

D

D
9
®
®
@
: savings, that may be achieved in excess of those identified and incorporated into the
®
@

@

®

¢

® _ |
: The Combany will file the earnings-sharing caiculation by September 1 of each year,
® based on financial results for the 12-month period ending each June 30. For the purpose of
such eamihgs réports the determination of earnings subject to the ESM will be based on an

benchmark return on eqmty of 11.25 percent, exciudmg the Company s portion of non-firm

Comm1s§;on ratemalnng principles, including the impact of the Weather Normalization

\

®
@
e
: : margms addressed in section H, below. Rmﬂts will be ad]usted to reflect established
@
: Clause, discussed in section I, below. However, there will be no adjustment to actual results
@

to recogmze or annualize known and measurable changes

Ly
~

The return on common eqmty will be calculated by d1v1dmg the net income avmlable
for common equity by the common equity apphcable to rate base; where the net income

available: for common eqﬁity is equal to operating income adjusted to reflect Commission

ratemaking principles less applicable interest and preferred dividends (if any), subject o the

-10.
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limitations in paragraph 2, below. The applicable interest shall be calculated by multiplying

average rate base by the percentage debt in the capital structure times the applicable cost rate,

and the applicable preferred dividends shall be. calculated by multiplying average rate base

by the percentage of preferred stock in the capitaf structure times the applicable cost rate.

The common equity applicable to rate base shall be calculated by multiplying the
actual commoﬁ equity ratio, subject to the limitations in paragraph 2 below, by rate base.
The rate base used in these calculations will be the average rate base for the relevant period,
based on a ﬁve-éuaxter average and established Comﬁﬁsion ratemaking principles. The
working capital allowance will be calculated pursuant to the method approved by the

Commission in Docket No. 2286. Construction work in progress will be included in rate

base, and the allowance for funds uséd. during construction will be included in operating °

income. No prepaid taxes will be included in rate base. The deferred debits in rate base as of

July 1, 2002 will be $3,060,7000, representing the remaining balance of deferred Year 2000 '

costs, exclusive of the legacy customer information system costs, as of that date. These
deferred Year 2000 costs, exclusive of the legacy customer information system costs, will

continue to be amortized at a rate of $240,000 .per year.

2 Capial Structwre
Because the Company’s actual equit_y as shown for financial accounting purposes
cannot be distinguishf_:d ﬁ'om that of Southem Union Company (“Southern Union™) as a
result of the merger, t}.#e Company will use an 1mputed capital structure for the purpose of
calculating the earned return on equity subject to the ESM. " The imputed capital structure

will be as follows during the Rate-Freeze Period:

11
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T

Short Term Debt 8.8%

Long Term Debt- - 45T% _ o _ ‘\
Preferred Stock 1.9% . | r ‘E
| Common Equity 43 6% ‘ ' : \i“;
To calculaj:e the earned return on equity subject to the ESM during the Rate-Freeze
Period, the cost of long-term debt will be 7.81%, the cost of preferred stock will be 9.93%
and the short-term debt cost rate will be the most recent 12-month average. cost of short-term

~ debt for Southern Union. To calculate the earned return on equity subject to the ESM

and the most recent 12-month average cost of short-term debt for Southem Union.  All
Settling Parties reserve their rights to take a different position regarding the é.pproi;riate
capital structure and cost rates in any future ratemaking proceeding. If the capital structure
and cost rates aré changed in any futurg ratemaking proceeding, the. revised capital structure
and cost rates will be used for the purpose of calculating tﬁe eamned return on equity subject

to the ESM prospectively.

3. Merger Savings in Operating Ex’penses '

o~
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® subsequent to the Rate-Freeze Pf:nod, the Company will use the actual cost of long-term debt

@

@
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@ - For purposes of detemnnmg the level of mmgs subject to sharing under this

: Setﬂement Ag:reement, the Company will mclude $2.049 million in operatmg expenses

@ dunng the rate freeze period, Wh.lch W111 represent the i mvemtors share of annual net merger—
related savmgs. The Company will continue to include $2.O49_m.11hon in operating expe_nses

for purposes of determining the level of earnings subject to sharing, until the first base-rate

proceeding after the rate-freeze period, in order to represent the investors’ share of annual net

merger-related savings,

12
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4. Merg' er Relatcd Costs in Rate Freeze Period

The Rhode Island $hare of costs incurred to achieve merger savings, which is defined -

as actual employee severance costs and other one-time operation and maintenance costs, as
included on Company Exhibit TEC-3, plus actual Integration/Rate Design costs as inclided-
on Company Exhibit WP-SP-1, Schedule 6-C, will be deferrec_i and fully amortized over the

period ending June 30, 2005.

5. Sharing Formula

For the purpose of calculating the earnings subject to the ESM, the benchmark return

on equity will be 11.25%. Any annual earrﬁngs over 11.25%, up to and including 100 basis

_ points, shall be shared 50% to customers and 50% to the Company. Any earnings in excess

of 12.25% shall be shared 75% to customers and 25% to the Company. In calculating the

earnings subject to the ESM on an annual basis, the benchmark will remain at 11.25%, unless

modified in a subsequent proceeding setting base rates to be effective on or after July I,

Page 36 0of 49 |

2005. The customer share of any excess earnings will be passed through as a credit to the -

DAC. An exa:hple of the sharing of any earnings in excess of 11.25% is shown on

Appendix C (attached hereto).

G. - Merger Sgyings After the Rate-Freeze Period

As stated above, thé Settling Parnes ﬁgree the sharing of merger-related savings is an
appropriate mechanism to align the interests of the Company and its custo;n‘e_rs. In addition,
the Settling Parties recognize that, once achieved, the Company should‘h'ave the opportunity
10 retain its share ‘of merger-related saﬁngs for a reasonable time period. To that end, the

Settling Parties agree that demonstrable cost savings achieved by the Company shall be

shared between the Company and its customers as described in this section.
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L. Demoanstration of Achieved Cost Savings

_Achteved savings shall be measured by subtracting the Measurement-Year Cost of Service

(“Measurement-Year COS”) from the Adjusted Benchmark Cost of Service (“Adjusted

Benchmark COS”). For the purpose of this section, the “Measurement-Year COS” shall be
the adjusted base-rate revenue requirement excluding environmental response co.sts Iow.-
income heating assistance funds, low-income weatherization program costs, and demand-side
management progral;n COSts in_ the test-year period used in any base-rate proceeding occurring
subsequent to the Rate-Freeze Period, for rates to be effective prior to July 1, 2010. For the
purpose of this section, the “Benchmark COS” shall mean the consohdated dlstnbut.lon cast-
of-service established in this Settlement Agreement, excluding the customer share of annual
- net merger savings, environmental response costs, Io‘w~income heating assistancer funds, low-
income weatherization program costs, and demand-side management program costs, or
$127,700,000, escalated by 50 percent of the chﬁnge in GDPIPD fiom the year ended June
30, 2003 through the Measurement Year. The escalated Benchmark COS will be added to
the pro&uct of the escalated Benchmark COS times 30 percent of the growth in weather-
normalized firm throughput for the .pedéd ended June 30, 2003 through the Measurement .
- Year to detenmne the Adjusted Benchmark COS. For the purpose of this calaﬂatmn, the
year endmg Iune 30, 20{}3 wwiher—normahz&d firm throughput is 345,400,000 therms
2 Sharing of Merger Savings
The Measurement-Year COS wﬂl be used to determine the amount of savings that
have been achieved by the Coinpany since the merger (October 1, 2000). Fifty percent
(50%) of the savings calculated in paragraph G.1, above, will be escalated by 50 percent of

the cumulative change in GDPIPD from the 12 months ended June 30, 2005, and will be

-14.
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allowed as an expense in base-rate filings made to effect a change in rates on or after July 1,
2005. In addition, such savings will be included for purposes of determining the earnings
subject to the ESM in all years after the Rate-Freeze Period until July I, 2010. An exampie
of the quantification of the shared merger savings to be included in the revenue requirement
is shown on Appendix D (attached hereto).

In no event will the shared merger savings to be included in the revenue requirement
be greater that $2,7049,000 plus the Company’s share of retained excess earnings above
11.25%, ona pre-tax basis, for the last fiscal year prior to the time of the base-rate filing. An
example of the quantification of the cap on the shared merger savings to be included in the

revenue requirement is shown on Appendix E (attached hereto).

3. Burden of Proof

For purposes of this subsection, the Company must meet the same burden of
evidentiary proof as occurs in a cost-of-service rate cas"é, subject to the review of the

Commission and permitted evidentiary challenges by the Division and other intervenors.

3
H Non-Fi_rm Margms |
The Sé&ling Parties agree that it is .ap;.lrppriate to establish an incentive mechanism
that will encourage the Compémy to prt':mo1;e me-dwﬂopment of non-firm margins, which
reciuce thg cost of service to all customers. A@rdingly, the treatment of non-firm margins
during the Rate-Freeze Period ‘_avill. be as follows: |
L Non-f.l.rm margins of $1.6 million are incorporated mto the
consolidated reveﬁue requirement. Ta the extent that non-firm
margins for the 12-month period ending June 30 of each year are less
than $1.6 million, the Company will recovelr amounts up to this

15
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threshold amount through the DAC. To the extent that non-firm \\

extent that costs associated with, low mcome assistance programs,

margins for the 12-month period ending June 30_a_5:é greater than $1.6
million, customers will receive a credit for 75 percent of the margins
in excess of the threshold throuéhﬂ_le DAC, as described in section I
below. .

Seventy-five percent (75%) of all non-firm marging will represent the
customers’ portion of non-firm margins. Twenty-five (25%) of all
non-firm margins will represent the Company’s portion of non-firm
margins, Such margin will accrue to the Company and shall be
excluded from the calculation of the Earnings Sharing Mcchanism

under sections F and G of this Settlement Agreement.

L  Distribution Adjustment Clause

The Setthing Parties agree that the Company will establish a reconciling Distribution

Adjustmeni Charge (referenced above as “DAC”) to collect or refund certain costs not

co}lected through base rates that are apphcable to sales and transportation customers. To the
low-income
Weaxherizaﬁoﬁ, demand side management program, or environmental response differ from
thé a.mmmtsof such costs specified in‘Paragraph B, such difference will !;e reflected as a
charge or credit to the DAC. In addition, system balancmg costs will be reconclled through
the DAC, and adjustmenxs for margins from non—ﬁrm sales and transportanon, earnings
sha.nng, weather normalization and semce—quahty will take place through the DAC. Each
year -dn August 1%, the Company will file a proposed DAC based on forecasts of applicable

costs and volumes and will incorporate the results of a reconciliation for the 12-month period

-16.
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ending the previous June 30. The DAC approved by. the Commission will become effective

. on November 1 of each year.

J. 'Weather Normalization Clause

The Settling ‘Parties agree that a weather normalization clause "is an appropriate
mechanism to mitigate the impact of weather volatility on customer billings. To that end, the
Sett]ing Parties agree that the Company shall compare actual heating degreé days (“DD”) to
normal heating degree days at the end of each peak season (November through April). For
each DD greater than 4,874 (two percent colder than normal), customers shall accrue an
amount equal to $9,000 per DD. For each DD less than 4,682 (two percent warmer than
normal), the Company shall accrue 2n amount equal to $9,000 per DD. Recovery of the total

amounts owed shall be recovered by the Company, or credited to customers, througﬁ the

DAC, discussed in section I, above.

K Conversion to Therm Billing
The Settling Parties agree that therm billing is 2 more appropriate approach to
customer billing since it better recognizes the heat content of each unit of natural gas. Rates

will be revised to reflect therm billing without a resulting dollar impact on customer bills.

The Company will instinite therm billing using a seasonal conversion factor.

L.  Accounting Treatment for Environmental Response Cost,

The VSettiing Parties .agree that the Company shall be enfitled to recover

Environmental Response Costs, as defined below.

(&

Definition of Environmental Response Costs: Environmental Response Costs

are all reasonably and prudently incurred costs associated with evaluation,

17-
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remedial and clean-up obligations of the Company arising out of ﬁe
Company’s utility-related ownership and/or operation of, including, but not .
Iimite;:{ to: (1) manufa.tctured gas plants and sites- a;ssociated with the operation
and - disposal -activities from such gas plants; (2) m;r.cﬁr'y regulators; and
(3) meter disposal. In addition to actual remedial and clean gp‘ costs,
“Environmental Response Costs” also includes, but is not limited to the co;st
of acquiring property associated with the clean up of such sites as well as
litigation costs, claims, judgments, and settlements associated with such sites.
Recovery of Environmental Response Costs
(1)  The Company will use best efforts to minimize the Environmental
Response Costs (“ERC™) consisterﬁ | with applice'lble 'regulatory
requirements and sound eﬁvironmental policies and to minimize
litigation costs that may arise therefrom, In the event that the
Company incurs such costs during the fiscal-year period ending June
30, the Company will be entitled to recover the costs through the
DAC.. The Company will amortize those costs over a 10-year period.
“Thus, the total amouzt of ERC to be recoversd ffom customers during
the 12-month p;riod of November 1 thraugh October 31 of each year
(which is the period in which the DAC is applied), will equal one-tenth
of the actual ERC incurred by iﬁe Company durning th;: érior 12-month
period ending June 30. In adﬁﬁom any applicable insurance proceeds
net of costs associated with obtaining such proceeds shall be credited

to customers through the DAC.

-18.
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)

)
p (2)  In order to limit the bill impacts that could potentially result from the
incurrence gf environmental remediation costs, the ERC factor

bl

contained in the DAC shall be limited to an increase of no more than |

$0.01 per therm in any annual DAC filing. If this limitation resuits in

the Company recovering less than the amount that would otherwise be

eligible for recovery in a. particular yeér, then beginning on the date
that thg proposed ERC factor becomes effective, carrying costs shall
accrue to the Company on the pbrtion of the environmental
remediation -costs not included in the ERC factor as 2 result of this
himitation. Such carrying costs shall accrue through the year in which

such amount, together with accumulated carrying costs, are recovered

the ERC factor in succeedmg years consistent w1th the $0.01 per therm

ERC factor annual increase 1umtatxon Such carrying charges shall

accrue at the Interest on Deferred Balance rate specified 1 Section 1

schedule C of the Compaﬁy’s General Rules and Regulations.

: M. Semce Quality Program

T

®
®
®

®

®

®

®

® |
® from ratepayers. Any amounts so deferred shall be incorporated into
®

®

@

®

®

e

L

®

| J

@

The Settling Parties agree that the quality of service expertenced by customers is an |
‘mportant factor in consolidating the operations of the New England Gas Lompany. The ' ‘
}ompany and the Division will continue ox;:going ﬁismlssions-regardihg the dcveloprﬁcnt and |
gnplementatiqn of a Service-Quality Program, with the intention of submitting a proposal to

‘e Commission no later than September 30, 2002, for review and approval in a separate

goceeding. If the Company and the Division cannot agree on a Service Quality Plan, the

¥ K J
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Cdmpany will file its own proposal by September 30, 2002. Any Service Quality Plan filed \K

- with the Commission will include a system of penalties and penaity offsets. In addition, the \

Company's ability to participate in the ESM will be linked to the establishment of the Service

* Quality Plan. o \

N. ACCOUNT-RESTORATION AND RETURN CHECK CHARGES

The Setding Parties agree that the Company shall waive account-restoration charges

and return check fees for customers eligible for low-income assistance programs.

0. JOINT AND COMMON COST ALLOCATIONS

The Settling Parties agree that a portion of Southern Union’s joint and common costs
may be allocated to the Company and may be requested for r'ecovery in the cost of service in
future base-rate proceedings. Such costs will be allocated to the Company on terms that are
no less favoraﬁle than those terms appiied in other jurisdictions wherein Southern Union
operates. The Settling Parties agree that, in any base-rate proceeding, the Company will have

the burden of proving the rméonableness-_ of any allocated or a531gned cost to the Company
from any affiliate, division or subsidiary of Southern Union, including ail cost allocations.
The Se;tﬂing Parties further agree that the Cormission has the authority to a;sess the

reasonableness of such costs and the allocation thereof as part of its  determination of the

revenue requirement in that proceeding.

-

NI EFFECT OF SETTLEMENT AGREEMENT
: This Seftlement Agreement is the result of negotiations among the Settling Parties.

The discussions that have produced this Agreement have been conducted on the explicit

understanding that all offers of s;ettlernent and discussions relating hereto are and shall be

20-
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privileged, shall be without prejudice to the position of any party or participant presenting
such offer or_'participa‘ging.iz-l any such discussion, an& are not to be -usch n anyh_man_nexj_‘in
connection with these or other proceedings involving any on'e or more of the parties to this
Settlement or otherwise. The agreement by a party to the terms of this Settlement Agreement
shall not be construed as an agreement as to any matter of fact or law for ény other purpose.
In the event that the Commission (i) rejects this Agreement, (ii) fails to accept this
Agreement as filed, or (i1f) accepts this Agreement subject to conditions unacceptable to any

party hereto, then this Agreement shall be deemed withdrawn and shall be null and void in all

respects.

21-
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BAY STATE GAS COMPANY
ALL DIVISIONS
LOCAL DISTRIBUTION ADJUSTMENT CLAUSE

indicate a difference of ten percent over or under the amount the Department
has authorized to be collected during the period, the Company may make an
interim filing during the effective period revising the Conservation Charge
either up or down for the remainder of the period with the approval of the
Department. An amended Conservation Charge must be submitted 10 days
before the first billing cycle of the month in which it is to take effect.

Environmental Response Costs Allowable for LDAC

7.04.01 Purpose

The purpose of this provision is to establish a procedure that allows Bay
State subject to the jurisdiction of the Department to adjust, on an annual
basis, its rates for the recovery from its firm sales and firm transportation
customers environmental response costs associated with manufactured gas
plants.

7.04.02 Applicability

A Remediation Adjustment Cost ("RAC") charge shall be applied to firm sales
and firm transportation throughput of the Company subject to the
jurisdiction of the Department as determined in accordance with the
provisions of Section 7.04 of this clause. Such RAC shall be determined
annually by the Company as defined below, subject to review and approval by
the Department as provided for in this clause.

7.04.03 Environmental Cost Allowable

All environmental response costs associated with manufactured gas plants,
adjusted for deferred tax benefits, and one half of the expenses incurred by
the Company in pursuing insurance and third party claims, less one-half of
any recoveries received by the Company as a result of such claims may be
included in the LDAC.

The total annual charge to the Company's ratepayers for Environmental
Response Costs during any Remediation Cost Recovery Year shall not exceed
five percent (5%) of the Company's total revenues from firm gas sales during
the preceding calendar year. If this limitation results in the Company
recovering less than the amount that would otherwise be recovered in a

Effective: November 1, 2000
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particular Remediation. Cost Recovery Year, then beginning with the date
upon which the annual charge would have been effective, carrying costs shall
accrue to the Company upon the unrecovered portion of the Remediation
costs that otherwise would have been allowable. Carrying costs shall accrue
through the Remediation Cost Recovery Year in which such amount, together
with any accumulated carrying costs, is actually recovered by the Company
from its ratepayers and shall accrue at the pre-tax weighted cost of capital
rate as defined in Section 7.04.05.

7.04.04 Effective Date

Forty-five ("45") days prior to the beginning of the billing month of May of
each year, the Company will file with the Department for its consideration
and approval, the Company's request for a change in the RAC applicable to
all firm sales and firm transportation throughput for the subsequent twelve
month period commencing with the billing month of May.

7.04.05 Definitions

(1) Deferred Tax Benefit shall be the unamortized portion of actual
environmental response costs multiplied by the Company's effective
statutory federal and state income tax rate, and by the Company's
tax adjusted cost of capital as approved in its last rate proceeding.

(2) Environmental Response Costs shall include all costs of
investigation, testing, remediation, litigation expenses, and other
liabilities relating to manufactured gas plant sites, disposal sites, or
other sites onto which material may have migrated, as a result of
the operating or decommissioning of Massachusetts gas
manufacturing facilities.

(3) Expenses and Recoveries Associated with Insurance and Third-
Party Expenses and Recoveries shall include one-half the expenses
incurred by the Company in pursuing insurance and third-party
claims and one-half of any recoveries or other benefits received by
the Company as a result of such claims.

@ Pre-tax Weighted Cost of Capital is the result of the calculation of
the weighted cost of capital minus the weighted cost of debt, divided
by one minus the combined tax rate, plus the weighted cost of debt.

Issued: October 23, 2000 Effective: Novemberl, 2000
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7.04.06 Reconciliation Adjustments

Calculation of the RAC

The RAC consists of one-seventh of the actual response costs incurred by the
Company in a calendar year for each year until fully amortized, less a
deferred tax benefit, plus one-half of insurance and third-party expenses for
the calendar year, less one-half of insurance and third-party recoveries for
the calendar year, plus the prior year's RAC reconciliation adjustment. This
amount is then divided by the Company's forecast of total firm sales volumes
and firm transportation throughput for the upcoming year.

The deferred tax benefit is calculated by multiplying the unamortized
environmental response costs by the combined tax rate as defined in Section
7.04.5, and by the Company's pre-tax weighted cost of capital as defined in
Section 7.04.5.

7.04.07 Remediation Adjustment Cost (RAC) Factor Formula

sum \ERC/ - DTB + ((E - IR) x .5} + Rrac
RAC= 7

A TP vol

and:

DTB=UERCx TR x ( (WCC - WCD) + WCD)

(1-TR)

Where:

A:TPool Forecast Annual throughput Volumes inclusive of all firm sales and
firm transportation throughput.

DL Number of Days Lag from the purchase of gas from suppliers to the
payment by customers

DTB Deferred Tax Benefit as defined in Section 7.04.05.

Issued: October 23, 2000 Effective: Novemberl, 2000
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Environmental Response Costs as defined in Section 7.04.05.
Expenses associated with pursuing Insurance and third-party claims
as defined in Section 7.04.

Insurance and third-party Recoveries as defined in Section 7.04.
Remediation Adjustment Factor as defined in Section 7.04.08
Remediation Adjustment Clause Reconciliation Adjustment -
Account 176.6 balance as outlined in Section 7.04.08.

Combined Tax Rate

Unamortized Environmental Response Costs

Weighted Cost of Capital |

Weighted Cost of Debt

7.04.08 Remediation Adjustment Cost (RAC) Factor Calculation

(1) The following definitions pertain to the Remediation Adjustment
Clause (RAC) reconciliation adjustment calculations:
(a) Remediation Adjustment Cost Expenses Allowable
Per Formula shall be:

L One seventh of each calendar year's
environmental response costs (ERC) as defined in
Section 7.04.03, less the deferred tax benefit as
defined in Section 7.04.05. ,
1. One-half of insurance and third-party
expenses (IF), less one-half of insurance and
third-party recoveries (IR).

(b)  RAC (Remediation Adjustment Cost) portion of the LDAF
as computed in Section 7.04.07 is used as the convention
for recognizing revenues toward Environmental Response
Costs.

(2) Calculation of the Reconciliation Adjustment 176.6
Account 176.6 shall contain the accumulated difference between
revenues toward environmental response costs as calculated by
multiplying the RAC times monthly firm sales volumes and
transportation throughput and environmental response costs
allowable per formula.

7.04.09 Application of RAC to Bills

The RAC ($ per therm) shall be calculated to the nearest one one-hundredth
of a cent per therm and will be applied to the monthly firm sales and firm

Issued: October 23, 2000 Effective: Novemberl, 2000
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transportation throughput.

7.04.10 Informat{on to be Filed with the Denartment

The annual RAC filing will include copies of all bills and receipts relating to
any environmental response costs and expenses related to insurance and
third-party recoveries incurred in the preceding calendar year as well as a
schedule depicting the particular purpose of the amount of any
environmental response costs and expenses related to insurance and third
party recoveries incurred in the preceding calendar year.

7.05 FERC Order 636 Transition Costs Allowable for LDAC
7.05.01  Purpose
The purpose of this provision is to establish a procedure that allows Bay
State subject to the jurisdiction of the Department to adjust, on an annual
basis, its rates for the recovery from its firm sales and transportation
customers FERC Order 636 Transition Costs.
7.05.02 Applicability
The FERC Order 636 Transition Cost charge (TC) shall be applied to all firm
sales and firm transportation throughput of the Company subject to the
jurisdiction of the Department as determined in accordance with the
provisions of Section 7.05 of this clause. Such TC shall be determined
annually by the Company as defined below, subject to review and approval by
the Department as provided for in this clause.
7.05.03 Transition Cost Allowable for LDAC
All costs as defined and approved by the FERC, including:® (1) gas supply
realignment or GSR costs; (2) stranded costs; and (3) new facilities costs.
7.05.04 Effective Date of Transition Cost Charge

Issued: October 23, 2000 Effective: Novemberl, 2000
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Mr. David Boergers, Secretary N A L
Office of the Secretary

Federal Energy Regulatory Commission
888 First Street, N.E, Room 1-A
Washington, D.C. 20426

0000000000000000000)

RE: Docket No. RP93-109
Dear Mr. Boergers:

Enclosed for filing in the above-captioned case are an original and fifteen (15) conformed
copies of the COMMENTS OF THE MISSOURI PUBLIC SERVICE COMM[SSION IN
SUPPORT OF STIPULATION AND AGREEMENT.

Please date and time stamp the extra copy which is enclosed and return it to me in the
enclosed self-addressed envelope.

Thank you for your attention to this matter.

Sincerely yours,
LeraL. Shemwell
Assaociate General Counsel
(573) 751-7431
(573) 751-9285 (Fax)
LLS:sw
Enclosures
¢c: Counsel of Record
FE ETED
2 0 2001

010381 ONI¥a:

Infarmed Consumers, Quality Utility Services, and o Dedicated Orgenizarion for Missourians in the 21st Century
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FEDERAL ENERGY REGULATORY COMMISSIO SEAHEEE

!““" }Jn” L

Williams Natural Gas Company ) Docket No. RP93-109

COMMENTS OF THE
MISSOURI PUBLIC SERVICE COMMISSION
IN SUPPORT TION AND AGREEMENT

Pursuant to Rule 602(f) of the Fede\ral Energy Regulatory Commission’s (“*Commission™)
Rules of Practice and Procedure, 18 CFR. §385.602(f), the Missounn Public Service
Commission (“MoPSC”) hereby submits its comments in support of the Stipulation and
Agreement of Settlement (“Stipulation™) filed on January 31, 2001 in the above capti(lmed
proceeding. |

The MoPSC is a “state ooﬁlmission” within the meaning of Section 1.101a(k) of the
Commission’s general regulations. The MoPSC has actively participated in this proceeding to
protect the interests of Missouri’s natural gas consumers who receive service from Williams Gas
Pipelines Central, Inc,, formerly known as Williams Natural Gas Company (Williams).

This Stipulation is the result of extensive negotiations between the parties in this case. I
the Commission approves this Stipulation, it will settle the issue of Williams’ recovery of its
environmental clean-up costs. The Stipulation establishes an annual environmental cost of
service allowance of $1,700,000 for the rates associated with this docket’s locked-in period.
This means that Williams is due an additional $1,012,150, which will be offset against the
$2,808,519 refund Williams owes customers for environmental cost recoveries from third-party

insurers during calendar year 2000.

i 'J\J‘hrJ
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Since Williams refunded the balance of the environmental cost recovery moneys on

January 31, 2001, the Stipulation is considered to be consistent with the public interest and to be

a fair and reasonable resolution of the remanded environmental cost issue in this docket.

WHEREFORE, for the foregoing reasons, the MoPSC respectfully requests the

January 31 Stipulation and Agreement be certified by Presiding Administrative Law Judge

Harfeld and approved by the Commission,

Respectfully submitted,

DANA K. JOYCE
General Counsel

b [

Lera L. Shemwell LT

Associate General Counsel

Missouri Public Service Commission
P. O. Box 360

Jefferson City, MO 65102

(573) 751-7431 (Telephone)

(573) 751-9285 (Fax)
Ishemwel(@mail.state mo.

CERTIFICATE OF SERVICE

Pursuant to Rule 2010 of the Commission’s Rules of Practice and Procedure, [ hereby
certify that I have this day served a copy of the foregoing document on all persons designated on
the official service list compiled by the Secretary in this proceeding,

Dated at Jefferson City, Missouri this 16th day of February, 2001,

Lera L. Shemwell ! lf}
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gary.boyle@williams.com P ) Onc Williams Center
hEGuL Lo i . PO, Box 3288
BRI R [ Tulsa, OAdahoma 74101
| J 31, 2001 918/588-1000
_ David P. Boergers
Federal Energy Regulatory Commission
838 First Street, NE.
Washington, DC 20426
RE:  Williams Natural Gas Co,, Docket No. RP93-109 . 0 O 0
Dear Mr. Boergers:

Pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal Energy
Reguiatory Commission (Commission), 18 C.FR. § 385.602, Williams Gas Pipelines Central,
Inc., formerly named Williams Natural Gas Company (Williams), hereby submits an original and
fourteen (14) copies of a Stipulation and Agreement (Agreement) in the captioned proceeding.

In addition, this transmittal letter, including the explanatory statement, constitute
compliance with Rule 602(c)1)(ii). A proposed order of the Commission accepting the
Agreement is also attached.

A E TORY ST

On April 30, 1993, Williams filed a general Section 4 rate filing proposing, among other
things, to amortize over a three-year period actual past period environmental costs of $4.2
million. On November 22, 1995, the Presiding ALJ issued an Initial Decision approving the three-
year amortization of environmental costs with a procedure for refunding amounts that Wiltiams
recovered from third parties. On December 19, 1996, the Commission affirned in part and
reversed in part the ALJ's Initial Decision rejecting Williams’ proposed amortization in favor of
the “test period” method and ruling that $1.4 million was a reasonable representation of the level
of environmental costs to be recovered in rates. Williams appealed that decision to the D. C.
Circuit Court of Appeals. The D.C. Circuit Court of Appeals remanded the eavironmental cost
issue to the Commission finding that it had not adequately explained why it had approved a §1.4
million annual environmental allowance. The active parties have engaged in discovery, Williams
has filed direct testimony and all parties have spent time discussing settiement. This Stipulation
and Agreement represents a final comprehensive resolution of environmental costs in this
proceeding. Williams believes this settlement is supported by all active parties.

0l JR0F 3~ 3l
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David P. Boergers
Page 2
Janvary 31, 2001

B.  PROCEDURES AND COMMENTS

Williams respectfully requests that the instant Agreement be transmitted forthwith to
Presiding Administrative Law Judge Harfeld pursuant to Rule 602(b)(2)(i) of the Commission's
Rules. Pursuant to Rule 602(f)(2), initial comments on this Agreement must be filed on or before
February 20, 2001, and reply comments must be filed on or before March 2, 2001, Failure to file
comments will be deemed a waiver of the right to file comments on the offer of settlement.

C. WAIVERS

Williams respectfully fequﬁts waiver of any provisions of the Commission's regulations
and any other waivers which may be necessary for approval of the Agreement as proposed herein.

D.  SERVICE

The Agreement, together with all attachments thereto, ig this day being served pursuant to
Rule 602(d)(1) upon all participants listed on the official restricted service list in this proceeding
on file with the Secretary of the Commission.

Sincerely,

T
e

Senior Counsel

Page 5 of 15
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Williams Gas Pipelines Central Appendix A
RP33-108 Environmental Cost
Sattiement Allocation
12-Mos.
Ending Allocated
Sep 30, 2000 Settlament
S_MEE'—' Rovongo 1 PercentaL Amount
Acme Brick $ 79,100 0.0555% $ 841
AFG Indusiries 3 102,873 0.0722% $ 1,004
AG Procassing $ 31,823 0.0223% $ 338
Allamond $ 40,371 0.0283% 3 428
Americus Gas $ 20774 0.0209% $ 317
Amaoco Ensrgy $ 827108 = .03698%  § 5,804
Aquila Energy Marketing $ 1,021 0.0007% § 11
Aguila Energy Transportaion -§ 3,601 0.0025% § 38
Argonia $ 18,837 0.0132% $ 200
Aubum 3 98,286 0.0850% 3 1,045
Avant $ 10,402 0.0073% § 111
Bayer $ 42,315 0.0207% § 450
Billings $ 16,383 0.0115% $ 74
Burlinglon . $ 8,511 0.0046% s 89
Contral Mo State Univ $ 42,701 0.0300% $ 454
Cerlalniesd Co. $ 285,315 0.2072% S 3140
City Utliitles of Springfield $ S5.284.907 3.7078% $ 58,192
Cleveland $ 108,339 00760% § 1,152
CMS Flald $ 163,881 0.1148% § 1,740
Comm of Land Office $ 10,561 0.0074% $ 112
Conagra Energy $ 38,931 0.0250% § 393
Copan $ 21,027 0.0224% $ 338
Coiton Valley 3 15,600 0.0105% § 159
Denison $ 8o 0.0063% § 95
Duke Enegy $ 2640838 1.8527% $ 28,078
Dynegy Mkl & Trade $ 2,014 0.0014% $ 21
Eckerl Gas $ 2324 0.0016% $ 25
Empire Dist. Electric $ 2175232 1.5261% $ 23,128
Energy One $ 154,251 0.9082% . § 1,640
Enserco Energy $ 102,200 Q.0T17% $ 1,087
Excet Corp. $ 35,088 0.0246% $ 373
Fag Bearing $ 10,630 0.0075% $ 113
Farmiand industries $ 1,150,680 0.8073% $ 12,234
Flint Hills $ _ 2,008 0.0014% $ 21
Ford $ 11,758 0.0082% $ 125
Freedom $ 11,878 0.0083% § 126
Gate $ 4,297 0.0030% § 46
General Molors $ 450,820 0.3184% $ 4,704
Granby $ $1,582 0.0382% 3 549
Greeley Gas Co. $ 1545712 1.0844% L 18,435
Greeloy Gas Co. $ 6,301,238 4.4207% $ 88,997
Grove Municipal $ §70,320 0.4001% $ 8,064
Page 10of 3
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Williams Gas Pipelines Central Appendix A
RP33-109 Environmental Cost
Settlament Allocation
12-Mos.
Ending Allocated
Saep 30, 2000 _ Sattlemant
Shipper Revenue 1/ _ Percentage Amount
GS-WRI $ 160,588 0.1337% $ 2,027
Hamilton $ ¢.400 0.0086% § 100
Heartland Cemt $ 25,983 0.0132% $ 276
Howard $ 17,429 0.0122% $ 185
Iinternational Paper $ 11,081 0.0084% $ 127
lola $ 328,768 0.2307% $ 3,468
Jane Phillips Med, Center $ 6,056 00048% § 74
Kansas City Power & Light $ 18,215 0.0128% § 194
Kansas City Fower & Light 3 871,513 0.6816% $ 10,330
Kansas Gas Sarvice $ 42,628,883 20.0070% s 453,248
KMGA § 1,143,678 0.8024% $ 12,160
Laclede $§ 208236 2.0823% $ 31,7110
Lawrence Paper $ 20,284 0,0205% § an
Leann Gas $ 174,888 0.1227% $ 1.859
Lebo $ 20,433 0.0143% S 217
Liberg! ] 3 18,902 0.0133% $ 201
Manchester Pipetine Corp. $ 3,795 0.0027% $ 40
Mannford $ 108,953 0.0784% $ 1,158
Margasco Partnership $ 102,422 00719%  § 1,089
Marshall Municpal Utilities $ 5,480 0.0028% $ 58
Mclouth $ 15,328 0.0108% $ 163
Midwest United $ 76,193 0.0535% $ 810
Missourl Gas Energy $ 40,877,467  34.8521% $ 528,190
Mountain Energy $ 803,446 04224% § 8,418
Mulberry $ 18,740 0013t% § 19
Nebraska Public Gas Agency $ 451 410 0.3187% $ 4,300
Nelagoney Rural 3 1,650 00012% § 18
Neodesha 3 89,835 0.0690% $ 1,080
Oneck Energy $ 2018618 1.4182% $ 21,463
Oslando $ 5,159 0.00368% $ 55
Oronogo S 4,734 0.0033% $ 50
Czark Natural $ 263,953 0.1852% $ 2,807
PG&E Energy Sarvices $ 78,408 0.0550% $ 834
Pittsburg Coming $ 98,467 0.0691% § 1,047
Plattsburg $ 119,481 0.0838% $ 1,270
Public Srv Co $ 16,287 0.0114% $ 173
Questar ETC $ 348,703 02432% § 3,688
Reading $ 4,489 0.0031% § 48
Reliant $ 4,216 0.0030% $ 45
Reliant $ 88,740 0.0883% s 1,050
Severy Gas $ 11822 0.0082% $ 124
Southem Mo. Gas $ 1,052,809 0.7386% S 11,194
Page20f3
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Willlams Gas Plpslines Central Appandix A
RP33-109 Environmental Cost
Saeftlomant Allocation
12-Mos.
Ending Allocated
Sep 30. 2000 Settlement
Shipper Revenue 1/ Parcentage Amount
Talbot Indusiries $ 8,383 0.0045% $ 88
Tenaska Mid $ 182,808 0.1284% $ 1,848
Tema Nitro LT $ 540,000 03788% § 5,741
TXU Energy $ 8,358 0.0045% $ 88
Tyson $ 137,085 00862% $ 1,458
US Gypsum $ 196,057 01375% § 2,085
US Gypsum $ . 34,092 -0.0239% $ 362
Utiticorp Energy $ 7,981 00056% §$ 85
Utilicorp United : $ 7,0815648 5.5097% $ 84,864
Viola $ 5,188 - 0.0036% s 55
Vulcgn Chemical : $ 336,926 02384% § 3,582
Waklta $ 17,044 0.0120% $ 181
Wann Public Works $ 3,297 0.0023% - $ 35
WBI{ Production $ 554,724 03892% § 5,898
WES $ 5,108,005 3.5844% $ §4,322
Wastam Rasources $ 984,464 06007% $ 10,487
WFS Company $ 289619 02032% § 3,079
Whealon Natural Gas $ 47,710 0.0335% § 508
Tolals $ 142,537,940 100.0000% $ 1,515,517
Net Sattiement $ 1,515,517

1/ Inciudes firm transportation and fim storage resarvation revenues
for the twelve menths ended September 30, 2000

Page 3 0f 3
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Williams Natural Gas Company ) Docket No. RP93-109

STIPULATION AND AGREEMENT
(January 31, 2001)

Pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission (Commission), 18 CF.R. § 385.602, Williams Gas Pipelines Central,
Inc., formerly named Williams Natural Gas Company (Williams), submits this Stipulation and
Agreement in settlement of the remaining contested issues in the captioned proceeding.

DESCRIPTION OF PROCEEDING

On April 30, 1993, William made a general Section 4 rate filing (Docket No. RP93-
109). The Commission suspended the effective date. of the proposed rate increase until
November 1, 1993, and set the matter for hearing.' Evidentiary hearings before an ALJ were
conducted in 1994. Initial and reply briefs were filed by various parties. Among the many
igsues addressed at the hearing was the issue of Williams’ recovery of its environmental costs.
Williams proposed to amortize over & three-year period actual past period costs of $4.2 million
instead of projecting environmental costs under a test petiod methodology. By amortizing these
costs over three years, Williams would have been allowed to recover $1.4 million each year. On
November 22, 1995, the Presiding Judge issued an Initial Decision which approved the three-
year amortization with a procedure for refunding any amounts Williams recov.ered from third
parties, such as liability insurance carriers or the suppliers of the PCB-laden material? Several

parties filed exceptions to the Initia! Decision. Williams filed a new Section 4 rate case in 1995,

' Williams Natural Gas Co., 63 FERC{ 61,241 (1993),

: Williams Natura] Gas Cg., 73 FERC { 63,015 (1995).

Page 9 of 15
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with the result that the instant rate case covers a locked-in period of November 1, 1993, through
July 31, 1995,

On December 19, 1996, the Commission affirmed in part and reversed in part the ALJ"s
Initial Decision.® The Commission rejected Williams’ proposed amortization in favor of the
“test period” method.* The Commission determined that the $1.4 million annual amount that
the participants and the ALJ arrived st using an amortization method was a reasonable equivalent
of Williams’ actual Polychlorinated Biphenyl (PCB) clean-up related test period costs for use as
a projection of Williams” future annual PCB costs under the test period methodology. |

On rehearing, Williams did not contest the Commission’s requirement that it recover
these costs based on & test period methodology but it did assert that the Commission erred in
adopting an annual allowance of $1.4 million for PCB clean-up costs. The Commission ruled
that the $1.4 million was a reasonable representation of the level of these costs to be recovered in
rates given the record thst had been developed.® Williams appealed that decision to the D.C.
Circuit Court of Appeals. |

The court granted Williams’ petition and remanded the PCB issue to the Commission
finding that it had not adequately explained why it had approved use of the $1.4 million figure.
The court found that an allowance developed under an amortization method is not useful for

applying past experience to project futire costs as required by the test period method. The coust

*  Willisms Natural Gas Co,, 77 FERC 161,277 (1996).
' I8CFR §154.303.

*  Williams Natural Gas Co., 77 FERC § 61,277 at 62,181-183 (1996),
S Id at61,679-80. |
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alvo found that the Commission hed not explained why Williams' $3.9 million “test period
actual” figure was inadequate.

On October 13, 2006, the Commission directed the Chief -Administritive Law Judge to
appoint an Administrative Law Judge tb preside over a hearing in this matter and encouraged the
parties to reach a settlement. Williams has filed direct supplemental testimony, the Staff and
Intervenors have engaged in discovery, and the parties have spent considerable time discussing
settlement. This Stipulation and Agreement is product of those discussions.

This Settiement is supported by all parties active in the§e proceedings and resolves alt
outstanding issues in this docket.

SETTLEMENT PROVISIONS
ARTICLEIX
Emvi 1Cost of Servi

Williams will be entitled to recover an annual environmental cost of service of
§$1,700,000 for the locked-in period applicable in this docket. The Commission originally
allowed Williams to recover an annual cost of service of $1,355,813 for the locked-in period
applicable in this docket. Applying the settiement environmental allowance to the original
amount authorized by the Commission for the locked-in period results in a net additional amount
due Williams of $1,012,150 including interest at the Commission’s established rates through
January 31, 2001. |

ARTICLET
Collection
Williams will collect the net cost of service increase of $1,012,150 by set-off agzinst the

pass-through of insurance proceeds due on January 31, 2001. During calendar year 2000,



.......Q..O....O.....Q....'....Q..O..\...O»..I

Surrebuttal Schedule MRN-2
Page 12 of 15

Williams collected $2,808,519 from third-party insurers related to its environmental costs,
including interest at the Commission's established rates through January 31, 2001. Under the
Coimmission's prior orders in this proceeding, Williams is requiired to pass through to its
customers 90% of any such third-party collections.” Williams has therefore allocated o its
customers 82,527,667 of its third-party collections. To effect the set-off provided for herein,
Williams will refund a total éf $1,515,517 to its customers on January 31, 2001.
ARTICLE_III
Allocation and Payment

A.  Williams will allocate its net pass-through of third-party proceeds to its firm
customers based on firm reservation revenues during the twelve months ended September 30,
2000. The allocation, reflected on Appendix A, sets forth the amount to be refunded to each

party under the terms of this Settlement.

B.  Williams will make the refunds on Appendix A to each of the customers listed
thereon on or before January 31, 2001,

C.  If the Commission should issue a final and non-appealabie order directing
Williams to pass-through the net amount due under this Settlement in a manner inconsistent with
Appendix A, Williams will have the right to correct each party's net refund by adjusting the
amount of any future pass-through of third-party environmental collections, if any.

D.  The parties agree that Wiliiams‘ future pass-through of third-party environmental
proceeds, if any, should be allocated to Williams' customers based on firm reservation revenues

for the twelve months ended on the September 30 immediately preceding the date on which the

! Williams Natural Gas Co., 77 FERC § 61,277 at 62,182 (1996), Williams Natyral Gas
Co., 73 FERC 463,015 at 65,075 (1995).
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pass-through payments are made. Any future payments related to third-party environmental
proceeds shali continue to be refunded to customers by the 31" of January following the calendar
year in which Williams receives the third-party proceeds. Williams will file a refund plan
consistent with the allocation set forth in this paragraph no less than 30 days prior to the date on
which refunds are required.

ARTICLEIV
Refund Report
This Stipulation and Agreement will serve as Williams' refund report in this proceeding
related to its obligation to pass-through a portion of the third-party proceeds it received during
calendar year 2000. The Commission's Order approving this Stipulation and Agreement will
~ constitute appmva! of Williams' refund report and will resolve all remaining issues in this

docket,

ARTICLE YV

Effective Date
The Commission's order approving this Stipulation and Agreement shall constitute a
waiver of the Commission's Rulcs and Regulations, including 18 CF.R_ Part 154, Subpart C, to
the extent necessary to effectuate all of the provisions of this Stipulation and Agreement, This
Stipulation and Agreement shall be effective on January 31, 2061, regardless of the date on

which the Commission approves this Stipulation and Agreement.
ARTICLE VI
General Reservations

This Settlement Agreement is submitted for Comrnission approval pursuant to Rule 602

of the Commission’s Rules of Practice and Procedure. If it does not become effective for any
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reason it shall be considered privileged and not admissible in evidence or made a part of the
record in any proceeding.
ARTICLE VII
f tion
Commission approval of this Settlement Agreement shall constitute the requisite waiver
of any and sl otherwise applicable Commission regulations to permit the implementation of the
provisions hereof and a determination that the settlement is fair, reasonable, and in the public
interest and consistent with NGPA § 502.
Respectfuily submitted,

WILLIAMS GAS PIPELINES CENTRAL, INC.

o /554[4/5
GaryWw. B

The Willian® Companies, Inc.

P. 0. Box 2400

Tulss, OK 74102

January 31, 2001
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UNITED STATES OF AMERICA  (f/.  Fligy
FEDERAL ENERGY REGULATORY COMMISSION

WASHINGTON, D.C. 20426 0/ 3, P; ARy
13:2
In Reply Refer To: __ /. 29
Williams Natural Ga3%ddopany, . - ..
DOCkCt NO. RP93-109 : “"'-'n"f'f,- ; .")'!{}.,";
Williams Gas Pipelines Central, Inc.
P. O. Box 2400
Tulsa, OK 74102

Attention:  Gary W. Boyle, Senior Counsel
Reference:  Offer of Settlement (January 31, 2001)

On January 31, 2001, Williams Gas Pipelines Central, Inc., formerly known as
Williams Natural Gas Company (“Williams™), submitted for filing with the Commission an
offer of settlement including a Stipulation and Agreement (“Agreement”) dated January 31,
2001. The offer of settlerent is in the public interest and is accepted and approved.

On April 30, 1993, Williams filed a general Section 4 rate filing proposing, among
other things, to amortize over a three-year period actual past period costs of $4.2 million.
On November 22, 1995, the Presiding ALJ issued an Initial Decision approving the three-year
amortization of environmental costs with & procedure for refunding amounts which Williams
recovered from third parties. On December 19, 1996, the Commission affirmed in part and
reversed in part the ALY's Initial Decision rejecting Williams® proposed amortization in favor
of the “test period” method and ruling that the $1.4 million was a reasonable representation
of the level of environmental costs to be recovered in rates. Williams appealed that decision
to the D, C, Circuit Court of Appeals. This Agreement arises out of The D.C. Circuit Court
of Appeals remanded the environmental cost issue to the Commission finding that it had not
adequately explained why it had approved a $1.4 million annual environmental allowance.
The active parties engaged in discovery, Williams filed direct testimony and all parties spent
time discussing settlement. The Agreement represents & final, comprehensive resolution of
eanvironmental costs in this proceeding.

Pursuant to Rule 602(f) (18 CFR. § 385.602(f)}(2000)) of the Commission’s
regulations, initial comments were filed on February 20, 2001, and reply comments wese filed

on March 2, 2001. Presiding Administrative Law Judge David 1. Harfeld certified the offer
of settlement to the Commission with the filed comments.

The Commission finds that settlement offer reflected in the Agreement is in the public
interest and it is accepted and approved. The Commission’s ap{vro of this settlement does
not constitute approval of, or precedent regarding, any principle or issue in this proceeding.

By direction of the Commission.

David P. Boergers
Secretary -

xc:  All Parties on restricted service list
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DEPARTRENT OF PUBLIC- UTILITIES

May 25, 1990

Generic investigation of the facts surrounding and the
ratemaking treatment of the costs of investigating and

remediating hazardous wastes associated with the manvfacture of

gas during the period 1822-1978B.

APPEARANCES:

James M. Shannon, Attorney General
By: George B. Dean, Esqg.
James G. White, Esq.
Joyce Davis, Esg.
Carl D. Geisy, Esg.
One Ashburton Place
Boston, Massachusetts 02108
Petitioner

Paul K. Connolly, Esg.

Meabh Purcell, Esqg.

LeBoeuf, Lamb, Leiby & MacRae

260 Franklin Street

Boston, Massachusetts 02110

FOR: - BAY STATE GAS COMPANY

FITCHBURG GAS & ELECTRIC LIGHT
COMPANY
Petiticners

Eric J. Krathwohl, Esqg.

Daniel R. Avery, Esg.

Rich, May, Bilodeau & Flaherty, P.C.

294 Washington Street

‘Boston, Massachusetts 02108

FOR: THE BERKSHIRE GAS COMPANY

FALL RIVER GAS COMPANY
Petitioners

- James ~. Brown, Esg.
Verne W. Vance, Esg.
Timothy G. Caron, Esg.
Foley, Hoag & Eliot
One Post Office Sguare
Boston, Massachusetts 02109
FOR: BOSTON GAS COMPANY
Petitioner '
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Jeffrey F. Jones, Esg.
Jay E. Gruber, Esg.
Palmer & Dodge
One Beacon Street
Boston, Massachusetts 02108
- FOR: COLONIAL GAS COMPANY
Petitioner : :

Robert J. Keegan, Esg.
Donna DI'. Sharkey, Esqg.
Keohane, DeTore & Keegan

- 21 Custom House Street

Boston, Massachusetts 02110
FOR: ESSEX COUNTY GAS COMPANY
Petitioner '

Alycia L. Goody, Esg.
Providence Gas Company
100 Weybosset Street
Providence, Rhode Island 02903
FOR: NORTH ATTLEBORO GAS COMPANY
Petitioner

Andrew J. Newman, Esg.
Rubin & Rudman
50 Rowes Whart
Boston, Massachusetts 02110
FOR: THE ENERGY CONSORTIUM
Intervencr

Page 2 of 61
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D.P.U. B9-161 o Page 1

I. INTRODUCTION

A. Procedural Background

In Berkshire Gas Companvy, D.P.U. BS-112, the Dspartment of

Public Utilities (“Depa;tment“) issued an Interlocutery Order on
Environmental Cleanup Issues ("Interlocutory Order"), dated
August 18, 1989, The Order was occasioned by a reguest from
Bérkshire Gas Company (FBerkshire“) in that rate case to include
expenses in its éost of service fof cleanup of hazardous

material at a site owned by Berkshire. Contamination of the

. site resulted from disposal of coal-tar wastes and other

residues from the now-discontinued process‘of manufacturing
illuminating and heating gas from coal and other feedstocks.l
The Interlocutory Order directed Berkshire to present
evidence and argument on at least ten.issues related to cleanup
of such sites.. In brief, the required information concerned (1)
site descriptions, (2) description of gas manufacturing
conducted at such HGP sites, (3) industry knowledge, standards,
and practice about MGP waste disposal and environmental hazards,
(4) legal reguirements concerning MGP waste disposal, (35)
conformity of MGP waste disposal practices to the gas industry’s

knowledge and practice and to the law, (6) manner of site

These processes zre referred to collectively as the
manufactured gas process or "MGP" for short: hence,
hereafter, YMGP plant slites," "MGP era," "MGP wastes, "
etc. See Section IIZ of this Order for a description of
the processes and their by-products and wastes.
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D.P.U. 83-1631 Page 2
acquisition, (7) insurance coveraée in place, (8) description of
environmental site reviews conducted preparatory to cleanup, {9)

detailed cost estimates of cleanup work, and (1C) appropriate

-ratemaking treatment of cleanup costs. Interlocutory Order,

pp. 15-16.

B. Petition for a Generic Investigation

On July 18, 198§, Bay State-Gas CcmpanyA{"Bay_State“)
petitioned the Depértment to initiate a generic investigation
intd the entire question of gas manufacture and environmental
cleanup. _Thé Department allowed that pétition and opened the
prééent docket. The Department designated James Connelly, Esqg.,
as hearing officer. ' Technical staff of the Department’s Rates
and,Résearch Division assisting in the investigation included
Andrew Graene,'biréctor, Paul Osborne, Linda Latham, and José
Rotger. - 7

On November ‘2, i989, Bay State filed an amended petition
{("Joint Petitién“) for a rulemaking proceeding in which it was
jeined by the Attorney General of the Commonwealzth ("Atterney
General"), Berkshire, Boston Gas Company (“écston Gas"™),
Colonial Gas Company ("éolonial"), Commonwealth Gas Company
("CcmGas“), tssei County Gas Company (“Essex"), and Fitchburg
Gas‘& Electric Light Company. ("Fitchburg"). The Joiﬁt Petition
sought a genefic inguiry, leaving apart site-specific

investigations, into four of the issues listed in the

Interlocutory Order: 1Issue 3, industry knowledge, standards,

- and practices; issue 4, legal requirements; issue 7,'insurance;

Surrebuttal Schedule MRN-3
Page 5 of 61
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Page 3

and issue 10, appropriate ratemaking treatment. The Departmex.mt

also allowed the 1a£e—f‘iled petitions of North _Attleboro Gas
chpanQ ("North Attleboro™) and Fall River Gas Company ("Fall
River”) to join in the petition and permitted the Ene:gy
consortium, an association of industrial ratepayers, to
intervene. On Octcbef 10, 1989, the Departmeﬁt issued an Order
of Notice, reguiring each gas company petitioner‘to_publish
notice{ in accﬁrdanca with the terms of G.L. c. 30A, § 2, and
220 C.M.R. 2.00 gt seg., of the first public hearing in the
docket on November 3, 1988.

~ Evidentiary hearings began on February 15, 19.90 and ended on
April 5; 1990 after seventeen days of testimony. The gas
company petitioners Jjointly épcnsnred four witnesses to presant

in their case in chief: Kenneth F. Abraham, Esg., professor,

University of Virginia Law School, Charlottesville; Andrew c.

Middleton, principal, Remediation Technologies Inc., Pittsburgh,

Pénnsylvania; and William W. Hogan and A. Lawrence Kolbe,
principals, Putnam, Hayes & Bartlett, Inc., Cambridge,
Massachusetts. The Attorney General offered the direct

testimony of Ronald H. Hill, industrial hygienist, Guilforad

- County Health Department, Greensboro, North Careolina; and

Timothy Newhard, financial analyst, utilities division of the
Department of the Attorney General. The gas company patitioners
glso offered two rebuttal witnesses: Mr. Middleton and Barbara
D. Beck, principai, Gradient Corporation, Cambridge. 1In

addition to testimony given in the hearings, the evidentiary
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record consisted of 59 documentary'éxhibits sponscred by.the'gas
company petitionars, 236 sponsored by thé Attorney General, and
33 by the Department;‘ The petitioners submitted simultaneous
initial briefs on May 7, 1990.

C. Joint Motion to Approve a Settlement Agreement

Oon May 1, attorneYs for the petitioner gas companies and the
Attorney General (“Séttling Parties%) f£iled a Settlement
Agreement ("Settlement Agreement") and accompanying Joint Moticn
for Approval of a'Settlement Agreement and Termination of the
Procgedings ("Joint Motion"). Ratification of the Settiement
Agreemenﬁ by their principals followed on May 4 and May 7 when
executéd cﬁpies of the agreement were filed with the Department. ;
The Settlement Agreement is described and analyzed at length in
Sections IV and V of this Order. 1In brief, the Settlement
Ag:eement sets forth a2 detailed cost recovery mechanism to allow
recovery over time of cost incurred to ciean up MGP wasﬁe ;ites
aé airected by the ecgnizant-environmental enforcement
authorities. No objection to the Settlement Agreement was
raised by any party tolthe.invéstigaticn.

A second motion filed by the settling parties on May 10
sought extension of the date by which the Departmant would have
to act upon the Joint Motion before the Joint Meotion and the
Settlement Agreement would expire on their own terms. The
Department allowed the extension from May 15 to May 25. On May
18, the Settling Parties filed an amended second version of the

Settlement Agreement. The amendments clarified possible
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ambiguities regarding tﬂe intended inclusion of the calendar
year 1578 wifhin the scope of Settlement Agreement. The
amendments made no material change in the accord. on May 7, the
Energy Consortium filed coﬁmants on the Settlement Agreement.
The Energy Consortium expressed agreement with "the concept
embodiéd in the Settlement Agreement," but suggestad sevaral
modificaticns (Energy Consortium Comments, pp. 4—7)-2

The remaining sections of this Order outline the legal,

“historical, and technical background of the production ang

cleanup of MGP wastes; deséribe the Settlement Agreement’s
provisions on recovery of MGP waste cleanup costs; analyze the
Settlement Agreement in the context of the record assembled on
the fcﬁr issues that were the subjects‘of the Joint Petition;
evaluate the Settlement Agresment against traditional ratemaking

principles; and, finally, rule on the Joint Motion.

Because the Joint Motion requires the Department to
consider the Settlement Agreement in its entirety, we do
not endeavor to rule on whether the individual
medifications suggested by the Energy Consortium are
appropriate. Rather, we consider the Energy Consortium’s
comments in the context of whether the Settlement
Agreement, as presented, should be approved.
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II. THE LEGAL TMPETUS FOR CLEANUP OF MGP SITES
The investigation in this docket entailed an zssessment of

acts ‘of the petitioner gas companies (or others for whom they

" may be responsible) relating to manufacturing_gas during the

period 1822-1978, which acts may result in future legal
liability. The legzl impetus behind MGP site cleanup arises
from environmental protection and remediation legislation
developed over tThe past twenty years and enacted In both Federal
and Massachus_ett's Jurisdictiens. This legislatien seeks to
arrest and reversé actual and potential environmental damage
resulting from the dispcsél of hazardous material on land.

At the Federal ievel, the key enactments are the Resource {
Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6901 gt s_e_g
t1982 & 1987 Supp. V), passéd in 19876, z2nd the Comprehensive
Environmeﬁtall Re_s;:;oﬁse, Compensation, and Liability Act
("CERCLA™), 42 U.S.C. § 9601 et seq. (19B2 & 1887 sﬁpp. vy,
passed in 1980. In order to promote expeditious remediation of
contaminated ﬁiteg, éERCLA impeses Jjoint and several liability,

without regard to fault,> for investigation and cleanup of any

Liability without fault under CERCLZ and G.L. c. 21F is
conceptually similar to, but, in fact, significantly
distinguishable from the rule of strict or absolute
liability under Rylands v. Fletcher, Law Rep. 3 H. L. 230,

" as adopted in Ball v. Nve, 9% Mass. 582 (186B}. The
distinction is important for purposes of our analysis, and
so we note it early to emphasize it. Under Rylands and

' Ball, a plaintiff may recover damages for nuisance injury (
to his land without proof of . (footnote continued)
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such site on any person who generatéd; transporteﬁ; or disposed
of hazardous material there, who owned or.operated the
"facility™ (42 U.5.C. § 9601{9]) where the hazardous material
was generated, stored, or disposed, or-who simply pwned the
land. The United States Environmental Protection Agency and

Justice Department need make no showing of fault for liability

negligence where a defendant "ceollects and keeps on his own
land anything likely to do mischief if it escapes” and such
escape, in fact, occurs. The defendant, it is said, “must
keep it in at his peril{,] . . . is damnified without any
fault of his own, and . . . should be held responsibkle to
make good all damages, if he should not succeed in
confining it to his own property." Fletcher v. Rvlands,

~ Law Rep. 1 Ex. 265 (Blackburn, J.}, gquoted in Shivley wv.
Fifty Associates, 106 Mass. 194, 198 (1870}. _Thus, since
‘Ball was handed down, strict liability has effectively
become a branch of nuisance (i.e., tortious interference
with another’s use of real property). Under CERCLA and
G.L. <. 21E, on the other hand, escape of hazardous
material from a2 landower’s property onte that of another is
not a necessary condition for liability to attach. The
presence »f such material in that part of the envirconment
comprised& by the landowner’s property 1s alone sufficient.
But cf. the observation of Mr. Justice Blackturn that the
landowner’s act of bringing "something on his property not
naturally there” may be "harmless so long as it is confined
to his own property." Id. Thus CERCLA and G.L. ¢. 21E
extend strict liability well beyond the Rylands rule, which
concerns the duty owed by landowners to one another, and
establishes, in effect, the duty of each landowner to the
sovereign to refrain, at his peril, from certain injuries
to his own land as well as the land cf others, all to

" advance the pbjective of envirommental protecticn. Making
a landowner liable to the state for injury to his own land
(as distinct from restricting or enjecining uses cbnoxiocus
to neighbors or awarding damages for nuisance injury tc a
neighbor’s land) is a great leap for the law and, arguably,
a genuine discontinuity in its development (Tr. II,
pp- 77-78}.
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to attach to a person in any of these categories. Dedham Water

Lo. wv. Cumberland Farms, Inc., 6E3 F. Supp. 1223, 1225 {D. Mass.

1988). CERCLA seeks to protect against any release or
threatened release of hazardous material, "release" being

defined as "any‘spilling, leaking, pumping, pouring, emitting,

emptying, discharging,- injecting, escaping, leaching, dumping,

or disposing into the environment." 42 U.S.C. § £601(22).

The Massachusestts analogue of CERCLA is the Massachusetts
0il and Hazardous Méterial Release Prevention Abt, G.L. c- 21E
(1587), enacted in 1983.% Like its Federal counterpart,
CERCLA, Section 5 of Chapter 21E establisﬁes categories of
paerson who mayAbe strictly liable for cosﬁs-or damagés from the
release or threatened release of hazardous mate:ial_subjéct to

certain exceptions long familiar in Massachusetts law. See.

Gorham v. Gross, 125 Mass. 232, 23B (1878); Cork v. Blossom, 162

Mass. 330, 333 (1894). Excéptions include acts of God, acts of

"war, and unforeseeable acts or omissions of third parties.

The record in D.P.U. 85-161 has benefited from the filing,
at the hearing officer’s reguest, of "Comments Regarding
M.G.L. c©. 21E Liability with Specific Reference to Coal Gas
Sites" by Willard R. Pope, General Counsel, Massachusetts
Department of Environmental Protection -{"DEP")

(Exh. DPU-32). Following the lead of G.L. c. 30A, § 14,
the Department gives "due weight to the experience,
technical competence, and specialized knowledge" of the DEP
in setting forth our treatment of G.L. c. 21E in this
Order. Bournewood Hospital v. Massachusetts Commission
‘against -Piscrimination, 371 Mass. 303, 317 (1%76). '
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G.L. ¢. 21E, § 5{(c).

The Chapter Z1E enforcement agency is the Massachusetts
Department of Envircnmental Protection ("DEP"). That agency
notifies persons who fit the statutory classes of liability

known as Potentially Responsible Parties ("PRPs") of their

' potential liability by issuing a Notice of Responsibility

("NbRﬂ)- The DEP acts under what is known as the Massachusetts
Contingency Plan ("MCP")}, 310 C.M.R. 40.00 et seg., to identify,
evaluate, and clean up sites contaminated by hazardous
materials. Tdeally, the DEP and PRPs work cooperatively to plan
a véluntary evaluation and cleanup by the PRPs under DEP
oversight. But DEP may also undertake to clean up the site on
its own and seek recovery of its éosts from the PRP later (Exh.
DPU-32) .

Cleanup of a-site typically occurs in five phases. The
first phase is the pfelimiﬁary assessment to determine whether
the property should be classified 25 a bazardous waste site

under G.L. c. 21F and what priority status should be assigned to

the site. The second phase systematically assesses the type,

amouﬂt, and concentration of hazardous material on site and
evaluates the threat to people or the environmen£ posed
thereby. The final three phases concern developing and
effecting a plan for site remediation. If the threat is deemed
imminent, short-term measures éf may be warranted (id.). The
remediation process is generally considered complex and costly

(Exh. CO-2, pp. 43-50})-.
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HISTORICAL AND TECHNICAL BACKGROUND

To establish the recofd confaxt against which we have
evaluated the SettlementVAgraement, we trace the history of the
MGP industry’s development, identify the processes and
feedstock;,employea in manufacture, and discuss tke process
residuals thét required disposal during the.production yeafs and
nay fequire remediation in the 1930s. The details are important
to our analysis_of'the settlement Agreement set forth in -
Sectian V;

A. Develorment of the Manufactured Gas Industry

The -first practical application of gas produced by

destructive distillation of coal is generally attributed to

‘William Murdoch in 1782 (Exh. DPU-1, "Gas-Light," Encvclopaedia

Britannica, 7th ed. [1B42), p. 349, col. a). The first public
exhibition of the MGP was made in 1802 by Phillipe Lebon in

Paris (id., "Gas,"™ Encvclovaedia Britanpnica, 11th ed. [1%10],

P- 483,_coi. a). In 1812, the Chartered Gas Light and Coke
Company was authorized to light the streeﬁs of London with gas
{id., col. b). 1In 1822, Boston Gas Light Company, the first gas
company in Massachusetts and the second in the United States,
was formed by a speEial acﬁ cf the General Court (Exh. DPU-15-2,
p.l7; Tr. IIT, p-‘ZO)-'_In the ensuing years, other gas
companieslwere organized. to supplf gas to other cities and towns

throughout Massachusetts through either special acts of the

General Court or general corporation statutes (Exh. DPU-15-2).

Surrebuttal Schedule MRN-3
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Initially, the demand for gas was restricted to street
lighting {Tr. III, p. 12). B&as technology developed, gas became
available for indoor lighting, cooking, heating, and industrial
demand (Exh. CO-2-A, p. 11). By 1500, manufactured gas works
existed in many towns. Because the distribution mains of the
time were of low préssure, gas works were only able to serve
customers ﬁithin a few miles of ‘the plant (id., p. 14).
Therefore, some larger cities had more than one gas works
operating in the community (id.). Over the years, technological
improvements allowed larger plants to be gonstructed, and many
smaller plants were either consolidated or retired (id.,
pp; 14-15).

With the development of electricity in the late nineteenth
century, the gas industry gradually lest its lighting busin-ess
and concentratéd'on other markets, including domestic and
comﬁercial hgating and cooking (id., p; 11). The development of
.gas appli;nces in the early 20th century made gas available for
water heating, domestic laundry needs, and refrigeration (id.,
p. 13). Multiple industrial applications alsoc created their
demand during this periocd (id.).

The introduction of natural gas pipelines throughout thé
United States, starting in the laté 1540s,; sounded the death
Xnell forrthe MGP. Bécause natural gas was a less costly fuel
and had a higher British Thermal Unit ("Btu") content, it
guickly supplanted manufactured gas as a base load supply source

{Exh. DFU-18, p. 1). With the extension of -natural gas




o
e

Surrebuttal Schedule MRN-3

‘property taxes, manufactured gas works were dismartled after h

Page 15 of 61

D.P.U. 89-161" ' Page 12

pipelines into Massachusetts by the early 1350s, gas utilities
generally converted to natural gas distribution. See Tatten'v.

Department of Public Utilities, 330 Mass. 360 (1953) (facts

sur;ounding establishment of gas pipeline and eminent domain
taking pursuant to St. 1950, c. 462). The gas utilities ceased
manufactured gaé prcdﬁctioﬁ, with the exception of some high~-RTU
oil gas piants'which were used for peak~shaving purpeses into

the 1960s and early 1970s (Exh. CC-2-A, pp. 13-14). The last

~operational manufactured gas works in Massachusetts, a high-Btu

0il gas facility in Lowell, was retired in 1975 (Exh. DPU-&).

To make space available for other purposes, ard to reduce

their retirement ({(Exh. CO-2-3, p. 9). Decommissioning consisted
of razing the above—ground structures to grade anc using
demolition rubble to £ill in resultiné holes (id., pp. 9-10).
Below-grounﬁ tanks and pipes were ﬁurged of gas and left in the
grouhd {Exh. Dpﬁfzg; Tr. XVII, pp. 91-93). Cinders and tar
liguids were Gisposed of on-site, and spent oxides were disposed
of both on- and off-site (Exh. DPU-29)..

In 1985, the Radian Ccrporatibn issued a report ("Radian
Report") listing 89 former manufactured gas works in
Massachusetts (Exh. bPU—l?). During the investigation in this
docket, the petitioner gas éompanies reported that they had
found an additional seven sites (Exh. DPU-6). This does not
exhaust the list of MGP sites in Massachusetts, for the record

indicates the existence of other gas utilities and MGP sites
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that are not found in the Radian Réﬁort and at least cne
additional MGP site in Brockton (Exhs. DPU-7; DPU~15-A). Wnile
many of the former manufactured gas works were operated by the
petitioning gas ;ompanies or their corporate predecessors, other
sites were operated by companies that are ne lonéer in operation
and have no relatioﬁshiplto the petitioning gas companies (Exh.
DPU-6). A number of sites established by the gas company
petitioners or their predecessors are still in use for utility-
purposes {id.}. Other sites had been sold ovef the years, and
are no longer used in the gas industry (;g.);‘ At the present
time, there are 24 former MGP plant sites on DEP;S list of sites
to be investigated and 17 sites where manufactured gas wastes
il were disposed (Exhs. DPU-4; DPU-5).

B. Manufactured Gas Processes

1. Coal carbonization

The first significant method of manufacturing gas was the
coal-carbonization process. Coal carbonization entailed burning
2 carbon in a closed retort, in the absence of oxygen. This
method drove off volatiles (Exh. CO-2-A, pp. 17-13). The
resulting gas was rich 'in hydrogen and methane and had a heat
content of about 600 Btu per cubic foot (Exh. DPU-18, p. 23).
Cozl gas was used thfoughout the ménﬁfactured gas periogd
(Exh. CO-2-A, Sch. 3).

The feedstéck for the coal—carbonizatioﬁ process wés coal or
coke. Coal was extensively used until the 1830s, when the

United States steel industry introduced by-product coke ovans
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(Exh. DPU-18, p. 17). The development of the by-product coke
oven made ample supplies of coke readily available as a
feedstock in the coal-carbenization process (id., pp. 17, 19} .
The first by-product coke aven installed in the United States
devoted to manufactured gas production was in Everett,
Massachusetts, in 1898 (Tr. III, p. 45). Eventualy, coke from
by-product cocke ovens became the major soﬁrce of feedstock for
" manufactured ‘gas'_ operations (Exh. DPU-18, pp. 17-18).

'_ 2. Water Gas

Although there were expasriments as far back as the 17865

concerning the effect of steam on heated carbon, a process for
manufacturing gas by passing steam over a bed of incandescent l
carbon was first sucessfully developed by T.5.C. Lowe in 1873

(Exh. DPU-1, "“Gaseous Fuel," Encveclopaedia Britannica, 10th ed.

[1902), P- 602,.C01; a). In this process, steam Teacts with <the
carbon to i:aroduce a fuel gas composed primarily of carbon |
monoxide and hydrogen (Exhs. AG-72; DPU-18, p. 24). As the
resulting gas:had 2 lov heat content of about 300 Btu per cubic
foot and contained few illuminants, or bright-buraing
hydrocarbons, water'gas was produced primarily for heat rather
than for illumination (Exh. DPU—iB, pP. 24). Because water gas
burned with a clear or blue flame, it was commecnly referred to
as “"blue" gas {(Tr. Ili, pp. 10B-109) .

Shortly ,thereafter,' it was discovered that by spraying a
petrole;ir'n oill into water gas and running the mixture through a

superheater, the molecules of vaporized cil and petroleum would
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chemically "crack™ and break down into products that would
remain in the gas steam, thereby ralsing the Btu content of the
gas (Exhs. AG-73; DPU-18, pp. 110). The resulting gas had a
heat content of about 600 Btu per cubic foot and was therefore
suitable for illumination (Exh. DPU~18, pp. 109-110). Gas
produced by this method was ﬁechnically called "“carbureted water
gas," but was widely kncwh as  "water gas" (Exh. DFU~-13, Tr. of
September 10, 1888, pp. 2-3). Bg;ause the carbureted water gas

process used eguipment that had a2 longer useful life than coal

~carbonization retorts and because the process initially produced

fewer residuais and provided for almost complete conversion of
feedstocks to gas, carbureted water gas eventually became the
predominant gasification process in the United sStates (Exh.

DPU-1, "Gaseous Fuel,"™ Encveclovaedia Britannica, 10th ed.

{1902}, p. 602, col. a}).

3. 0il G=as

Carbureted water gas reguired both oil and a form of carbon
as feeéstoﬁks. Although o0il was readily availablé along the
Pacific Coaét, it ﬁas expensive to transport coke or coal to the
regicn‘(;g.; BD. 15-16). This ecanomic disadvaﬁtage led *to the
modification of the carbureted water gas prcéess to eliminate
the need for coal or coke (Exh. DPU-18, p. 42). 0il ‘gas was
made without coal or coke. The pil gas process involved
injecting a mixture of steam and oil into a previously heated
generator (Exh. AG-74). 0©0il gas was initially aisCDVered in

England in 1815, and the New York Gas Light Company relied
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exclusively on 0il gas distilled from retorts until 1829 (EXhs.

DPU-18, p. 42; DPU-1, "Gas," Encyclopaedia Britannica, Sth ed.

{1879], p. 100, col. a). An oil gas technigue using refractory
materials was developed in 1859, and the first modern oil gas .
plant was installed in Califormia in 1502 (Exh. DPU-18, p. 42).
0il gas was eventually used throughout the céuntry (Exh.
DPU-17) . ‘However, 0il gas found only limited use in
Maséachusetts until after World War II (id., Exh.' DPU-18,

pP. 46).

Because of the availaﬁility of natural gas starting in the
late 19495,_3 nunber of carbureted water gas'plants-were
converted to high—Btu oil gas faciiities to make a product
compatible with natural gas (Exh. DPU-18, p. 43). The coke
feedstock used in the water gas generator was replaced with a
~high-temperature refractory brick, and oil sprays and other
oil—héndling equipment were added (id., pi 51). These piant
modifications enabled the producti‘on of a high-Btu conﬁent il
‘gas forApeak demandrat a rélatively low cost (id.).

4. Cther Prccesses.

Other manufacﬁured gas p#ocesses were used throughout the
manufactufed gas period. _Scme weré‘variations of the processes
just described, and others were disﬁinct on their own ternms.
Exh. DPU-1, "Gaseous Fuel," Encyclopaedia Britanniga; 1¢th ed.
[1902], pp. 603—604) The latter included resin gas, whale oil

gas, acetylene gas, wood gas, peat gas, and petroleunm gas (id.,

' “"Gas," Encyclopaedia Britannica, 9th ed. [1879], p. 100, col. a;
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DPU-18, p. 57}). Rosin gas, created by burning pire resin in
ﬁeated retorts, and whale oil gas, ¢réated by burring whale oil
in heated retorts; were used to a certain extent curing the
beginning years of the manufactured gas era, until the
developmeﬁt of bituminous coal depo_sits in the United States
arouﬁd 1840 {(Exh. DPU-18, pp. 54, 57). Beéause gzs works using
these processes tended to be small-scale operations which
produced a mimimal level of wastes,'sites that exclusively used
these processes are expected te pose minimal hazards (id.,
P- 54).

Acetylene gas was produced by burning limestone and coal in
an electric furnace, producing calcium carbide, which was then

reacted with water (Exh. DPU-16, pp. 3-22). A number of

small-scale gas works produced acetylene gas in Massachusetts at

the turn ofbthe céntury, but a2ll of these had cesased operations
by 1921 (Exh. DPU-15-a). The major waste product associated
with acetylene gas was lime.sludges, which, according to Mr.
Middleton, do not pose an environmerntal danger (Tr. IV,

PE. 111-112).5

In addition, Buzzards Bay Gas Company mwanufactured
butane-air gas from 1930 until 1946, when it added
propane-alr to its supply mix. 1946 Annual Return to the
Department.

Surrebuttal Schedule MRN-3
Page 20 of 61




Surrebuttal Schedule MRN-3
Page 21 of 61

D.P.U. B9~161 - , ' Page 18

. €. Residvual Products From Manufactured Gas Op=2rations

1. Description-
The different production methods produced a variety of

reéiduals.6

The coal-carbonization process produced coke,

coal tars, ammoniacal liquo_r, ash, and “clinkers."’ {Exh.
C0-2--a, Sch. 3). The introduction of by-product coke ovens
required additional purification measures that resulted in the
producticn of residuals including ammonium sulfate, naphthalene,
light o0il, and sludges (g._d, p. 20).

Bas;des ash, clinker, and spent cx;des, wa£er gas production
left a variety of residuals, depending upon the feedstock used.
These included water gas tars and water-tar emulsions
(Exh. CO-~2-A, Sch. 3). The initial use of naphtha as a
feedstock in the carbureted gas prﬁcess produced only traces of
tar (Exh. DPU-18, p. 78). With the advent of the internal
combustion engine, the increased demand for naphthé to blend
with gasoline made naphtha less available for manufactured gas
feedstocks (Exh.- ¢O—2—A, lp. 22). Light pils, and later, as

these became less available, heavy oils, were substitutesd (id.,

& This section (Section III.C) of the Crder catalogues MGP
residuals and- disposal practices. Section ITII.D discusses
the evidence concerning the hazardous properties of MGP
residuals and the risks attendant on the dlspcsal
practices. See infra, p. 24.

-

"Clinkers" are lumps of congealed ash (Exh. CPU-18, R.
53). ?
153
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Pp. 22-23). These feedstocks, partiéularly the heavy oils,
increased the amount of tar produced and ﬁhe.need to remove
sulfur from the manufactured gés (id.). |

Major by-products from the oil gas process included
lampblack, water-tar emulsions, and light oil (id., Sch. 3).
Small amounts of ammonia, cyanides, taf baéas, and tar acids
were also produced (Exh.'DPU-IB, p. 46).

2. Compeosition of Residuals

MGP residuals contain a variety of chemicals, many of which

~ are hazardous materials under CERCLA, 42 U.S.C. § 9601(14) and

G.L. ©. 21E, § 2. For instance, spent oxides contain sulfur,
sulfide, sulfate, and tar (Exh. AG-106). For those spenﬁ oxides
created by coal carbonization and by-product Eoke ovens,
thiocyanate and cyanide are also pi‘esent (id.). Folynuclear
aromatic hydrocarbons, including benzopyrenes and tetracene, zare .
present in watar gas taf, coal tar, oil tar, and lampblack (id.;
Exh. DPU-16, sec. 4, p. 30). Volatile aromatics are also found
in these same tars and in light oil (Exh. AG-106). Phenolics
are present in coal tar; and ammonia, cyanide, sulfide, and
thiocyanate are'preseﬁt in ammoniacal liguor {(id.).

"3. Gzs Purification Processes .

Depending on the particular process used, various residuals
asscﬁiated with manufactured gas had fo be :eﬁoved prior to gas
distribution. Certain ccméonents of raw or unpurified gas would
condense in distribution mains, correode pipes, or produce

noxious gases at the burner tip (Exh. DPU-18, p. 54). Various
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cleaning and purification processas'were used to prepare the gas
for distributien, dependiﬁg on the methoé of gas production and
specific raw materials usad'(ig.).

Water vapor and heavier tars were removed from coal gas by
driving the raw-gaS'th;ough a hydraulic main, which was cooled
to remnove the water and heavy taré through condensation {Exh.
DPU-18, p. 59; Tr. III, p. 64). 1In the case of water gas and
0il gas, these vapors and tars were removed by passing ‘the raw
gas through a washbox. Lightef tars were removed both with
direct and indifect condensers (Exh. DPU-18, p. 62). The
remaihing aerosols of tar were removed with either tar

extractors or, after 1524, electrostatic precipitators (Exhs.

AG-80; DPU-18, p. 62). At smaller plants, aerosolLs were removed

by shavings scrubbers (Exh. DPU-18, p. 6§5). Tar fror coel-gas
works could be resold to industry, but tar broduced at
carburetea gas and oil gas plants generally éontained petroleunm
derivatives which made them less suitable to industry (Tr. III,
P- 102). Tars produced by.coai carbonizétion were often
recycled as process fuel where the water component was
proportionately small enough not to retard combustion

(Exh. DPU-1B, p. 133).

Tars with a high gater-content were referred —o as tar-water
emulsions (id., p. 136). Emulsions were not generally a problenm
at coal carbonization plants, for the tar separated cleanly frem
the condensates and each could be readily fecovered (id.) .

However, tar-water emulsions produced by carburetad water gas
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. and pil gas facilities often contained too much water either to

sell or to burn (id., p. 136}. In these cases, the tar-water
emuilsions were simply disposed of on-site into holding lagoons
or pits, or offwsité into streams or along railroad tracks (id.,
p. 134).

Naphtl;xalene was frequently removed from the gas by scrubbing
with oil (Exhs. Aé—??; "DPU-1B, pD. ‘69) . The naphthalene—enrichad
o0il could then be distilled to recover the naphthalene for
resale, if market conditions warranted it;_, or used in the
cﬁrbureted water gas or oil gas process (Exh- DPU—lB, P- 69).

Initially, light oils were no£ removed from ﬁhe gas (;g.,v
p. 72). 1In later years, the demand for benzene ard xylene
chemicals during World War I spurred the recovery of light oils
in the same manner as was used for néphthalene recovery (id.,

p. 69). Scrubbers were uséd tc recover the ©il, which was then
either mixed with light oils or carburetion stocks for resale or
use as a feedstock, or merely céiscarded with condensate water
{(Tr. III, pp. 149-150; Exh. DPU-18, p. ©67).

Condensate water was also produced by the tar-extraction
process (QQT}Q Because retorted coke could spontaneously
combust, it had to be guickly guenched with water to preserve
the coke as _J'.t left the anroxic em.rironment in the retc_:rt (Exh.
AG-236). This need provided a use for the condensate water as a
coke gquencher (Exh. DPU-18, p. 67); OtherWiée, the condensate

was recycled or disposed of in streams (id.).
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Amﬁoﬁia was femoved through éeﬁéral methpds, including
treatment with sulfuric acid or through ammonia stills (Exhs.
AG-78; DPﬂ—lB, pp. 78, 8l1). ‘Phenols were either discharged intoc
dity sewers, used as a cquenching agent for coke removed from the

ovens, or, 1f recovery was desired, extracted by washing or

vapor recirculation (id., pp. 84, 86).

Hydrogen sulfide was initially removed with lime (id.,

'p. B8). Because lime could only be used onée, it was an

expensive process (id., p. 50). Beginning around 1870, it was
discovered that iron oxide could remove hydrogen sulfide, and be
reused (id., p. 150; Tr. III, p. 87). Iron oxide could be
regenerated either by exposure to air.over'severa; mcnths.or by
blowing air through the purifier box (Tr. III, pp. 152-153).
Eventually, the iron oxide became so contaminated with sulfur
that it coﬁld ho longef regenerate and was itself discarded
(id., p- 152). During the 19205,.sever$i lJiguid purification
proéasses were developed for hydrogen sulfide removal (Exh.
DPU-18, pp. 92-93, 193).

Cyanide was produced by coal carbcnization and removed from
coal gas by the same equipment that removed hydrogen sulfiae
{id., p- 99). Only trace quantitiesrof cyanide were generated
by carbureted water gas and oil. gas, so its recovery for reszle

was profitable only at lafger plants (id.).

Surrebuttal Schedule MRN-3
Page 25 of 61
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4. Disposition of Residuals

Residﬁals may be broken down into two‘cétegories:
by*prodﬁcts and wastes (Tr. III, p. 16). If by-products had the
proper chemical constituents and energy content, they could be
recycled as a feedstock in the manufactured gas process
(Exh. Co-2-A, p- 23). Altefnatively, certain residuals,
including coke, various tgrs, and ammbnia, could be used in
other industries (Exh. DPU-18, p. 132). By selling by-preducts,
gas companies could reduce net éroduction costs, and ﬁhe:eby
cffer cuétomers a lower-cost product and encourage greatar sales
(Exhs. CO-2-A, p} 26; DPU-13, Tr. of September 10, 1888, p. 5).

Despite ‘the benefits to gas customers and utilities that could

'be accrued through the sale of by-products, the extent to which

by-products could be sold was influenced by available recovery
technoldgies and by whether sufficient by-products could be
gehératedltc make resale economically practical (Exh. CO-2-3,
p. 26). The prevailing market that existed from time to time
for a particular by-products also influenced the decision as <o
resale or dispeosal (id.).

Certain residuals, such as ash and clinkars, had little, if
any, market value. These wastes were often discarded either on-
or off-site as fill materiail (Exh. DPU-18, p. 153). Ewven for
those residuals with resale value, prevailing market conditions
dictated whefher the residual could be sold. Although spent
oxides were reclaimed in Europe for sulfuric acid, the abundance
of.b;imstone in this country made sulfur readily available and
leéﬁ spent oxides with little, if any, market (id., . 144).

¥
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The use of tér as a by-product in tﬂis country was generally
limited before Wogld War i, because of the'évailability of
tar—pased products, including chemicals and pharmaceuticals,
from Germany (Exh. DPU~-27, p. 14).

In addition, the physical characteristics of'the tars
produced by carbursted water gas and oil gas plants limited
their valﬁe. Uﬁlike tars from coal carbonization plants,
tarhwater‘emulsions produced by carbureted water gas and oil gas
facilities were.gf irregular gquality and generally contained too
much water-to birn (Exh. AG-208, p. 1239). These wastes were

generally disposed of on- or off-site (Exh. DPU-18, p. 136).

D. State of Scientific and Entineering Knowledge Concerning
the Hazards of MGP Wastes

Tha cccﬁpaticnal hazards of coal combustion products were
documented as far back as 1775 (Exh. AG-158). At that time, the
effect was believed to be caused by mechani;al irritation of the
skin‘by soot (Exh. CO-10; Tr. XIII, p. 134). By 1878, a
connecticn‘betWEen coal tar and cancer, long suspected, was
conclusively established (Tr. XII, p. 104). It still remained
unclear whether cancer was caused by chemical effects of coal
500£ on the skin or by mechanical irritiation (Tr. XIII, p. 137;
Exnh. Cq-lo, p. 5). Experiments during the early nineteenth |
century séught-to_establish what chemiéal fracﬁicns of coal
caused cancer; and the link between the chemical properties of
coal tar to cancer was established bf the late 1520s and early

1930s (Tr. XIIXI, p. 139; Tr. XII, pp. 10%). Benzo(a)pyrene, a

4
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major carcinogen found in coal tar, was first identified in 1533
(Tr. XIII, pp. 146-147). Other carcinogens were identified in
1947 (Exh. AG-154).

Another éhamical component of MGP wastes, benzene, was known
as a hematological poison sincé thé late nineteenth century
{Exh. AG-%9, p. 18). Benzene causeS‘aplastié anemia (Exh.
AG-178, p. 4; Tr. XIII, p. 109). Though medical science had
long seen a linkage between benzene and leukemia, the.first
clear establishment of benzene as a human leukemogen was made in
1877 (Tr. XIII, p. 109). |

Thrcﬁghout the MGP era, the scientific and medical
communities developed thE‘connecfion of MGP wastes to human
heal+h risks. What was lacking was the determination of the
level at which public health might be adversely affected by MNGP
wastes (Tr. XIII, p. 112). While the medical observations of
the périod may have been precise and bésad on comrrehensive data
collection, the relationship between the level of exposure to
MGP wastes and the reactien to the exposure was still uncertain
(id.). The statistical analyses now used to determine
dosé—response levels, including meltievent modeling, were nct
developed until 1576 (Exh. CO-42; Tr. XII, pp- 11, 153). The
technical ability to detect contaminant levels required under
currenﬁ océupational safety and environmental regulatory
standards did hot‘exist until the 1970s (Tr. XII, pp. 11, 153;

Exh. CO-41).
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The record is replete with scientific ingquiry and debate
over the_caﬁsas of recognized health hazards as far back as 1775
(Exh. AG-158). However intense the debate over causation may

have been, there ssems to have Eeen liﬁtle dispute over
recognition of adverée occupational health:effects.

By the late iBOOS, the state of knowledée associated with
MGP wastes was sufficient to induce passage of environmental
regulatory measures with respect to waterways. The disposal of
tar and other MGP wastes into waterways was generally restricted
or prohibited, by either local or state action (Exhs. AG-193,

P- 342; AG-165).

Evidence contemporaneous to the MGP era demonstrates a
degree of awareness by the gas industry that MGFP plant operators
were collectihg on thelr land materials that represented
environmental hazards and whose escape could cauée.injury to
oﬁhers. The gas industry seems generally tﬁ have understood
that certain properties of MGP wastes were deleterious.

(Tr; XVII, ép. 75-80). For example, the disposél‘of spent
oxides on land damaged land, leaving the particular parcel
unsuitable for agricultural purpeses (Exh. AG-128; Tr. VI,

pp. 75-80; Tr. XI, pp. 133-134; Tr. XVI, p- 36). The industry
was azlso concerned that the various saits and chlorides
contained iﬁ ammonia still waste may have;had a detrimental
effect on vegetation (TIr. XV, pp. 132-133; Exh. AG-168,

D. 454). It was also known that the introduction of MG?‘Wastes

into z waterway could damage oyster beds and kill fish {Exhs.
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AG—lé?, pp. 349-350; AG-193, p. 3427 Tr. XVI, pp. 36—3-7). Gas
liquors were known to be highly toxic to fish, and rendered them
unpalatable by-the concentration of chemicals in the flesh
(Exhs. AG-129, p. 126; Exh. AG-167, pp..349-350; Tr. XII,

pp- 67-68; Tr. XV, pp. 126, 129).

A major concern of the ménufactured gas industry durihg this
era was the pétential'for contaminatiop 6f water supplies by the
escape of MGP wastes from MGP sites. MGP wastes depositéd on
the ground could seep into-uells and étreahs and rander the
water unpalatable whether by taste or odor (Exh. A3-128, p. 315;
Tr. XII, pp. 51, 71). The disposal of ammonia wastes into the
ground was considered te be a hazardous proposition because the
waste cculﬁ percolate into ground water and end up in a2 stream
{(Tr. XII, pp. 85-86). It was generally known that tar ﬁrater
wasﬁe ccntaiped hazardous constituents, including napthalene,
benzene, -toulene, and xylene (Exh. AG-167, pp. 249-350).
Despite the relatively limited state of hydrogeclogic science,
the MGPrinagstry was ayare.that the discharge.of these
substances in concentrated form could preoduce adverse effects
(id., p- 349).

Correspondingly, MGP cperators resalized the need to avert
risk to the property of others from MGP waste nuisances.
Concerns. at indﬁstry meetings revolved around the possibility of
succéssful legal actions against MGP operators on charges of
nuisance (Exh. AG-12B, bp. 314-315) (see alsc Section V.B.).

Nuisance actions could, and were brought on a numter of grounds,
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including damage‘td land, vegetatiéh, and‘waterwa?s (id.; Exh.
AG~100, p. 444; Tr. XI, pp. 130-131). Other causes of legal
action cited by industry officials dufing this period included
complaints of tarry wastes carried off by streams and later
found adhering to the legs of cattle and injuring scil and cfops
(Exh. DPU-125, p. 128; Tr. XII, pp. 76-78).

In such circumstances, industry officials were urged to take
such measures necessary to prevent any nuisance from being found
at their f%cilities,‘thereby averting legal actions (Exh.
AG—iza,.pp. 314-315). ‘Measures taken to minimize the

possibility of MGP waste’s escape included the development of

equipment to extract tar from water and tc.Burn tar as boiler
fuel (Exhs. AG-154, é. 226; AG-198, p. 158). The trade journzls
and industry meetings of the MGP era are replete with
information concerning the various alternatives available to
treat or dispose of MGP wastes (Exhs. AG-167, AG~158; AG-201;
BG-202; AG-204; AG~211; AG-218; AG-221). Variocus
recommendation§ were made as to what specific plant improvenents
or processes could be used to eliminate or mimimize problems
associated with MGP wastes (Exhs. AG-203; AG-205; AG-20s,
passim). The American Gas Associatiqn's various committees were
actively considering the most appropriate methods to treat MGP
vwastes during this period (Exhs. AG-199%; AG-206 [Willien];
AG-208; AG-210; AG-213; AG-214). Finally, individual gas
utilities repéfted in the trade journals of the period on the

measures they had taken to minimize the problems associated with
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the disposal of residuals (Exhs. DPU-12 {Carter]; DPU~26, Sec.

7. PP. 59-B1; AG-206 [Klein]; AG-211; AG-217; CO-58; CO-59).
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iV. DESCRIPTION OF SETTLEMENT AGRTEMENT

Oon May 1, 19%0, tﬁe Settling Parties 5ointly filed a
Settlement Agreement. The Energy Consortium refrained from
participating innthe Settlement Agreemént but filed comments in
its brief. In the Settlement Agreement, the Settling Parﬁies
agreed that, beginning on Suly 1, 1990'{“thé Implementation

Date"), each of the gas company petitioners would amortize ana

.recover from their ratepayers over a seven-year period, without

carrying charges, the environmental response costs incurred

-during 1983 (Settlement Agreement, § II). Previously deferred

response costs would be treated in the Same manner as if they

had been incurred dﬁring 1985 (id., § VIII). Cleanup costs
incurred each year in the future woulgd also‘be recovered over
separate, seven-year amortization periods. The Settling Parties
agreed on this compromise for ratemaking purpeses without any

finding régarding the prudence of the manufactured gas

operations and plant decommissioning (id., Preamble).

The Settling Parties propose a definition of recoverable
“envircnﬁental respohse casts™ to include all investigation,
testing, remediation, litigation expenses, and other liabilities
reiating to manufactured gas facility sites, disposal sites, or
other sites onto which material may have migrated, as a result
of the operation or decommissicning of Massachusetts gas
manufacturing facilities duriﬁg the period from 1822 through
i978 (id.)y. “The Settling Partjes indicate that personal injury

settlements or awards relating to manufactured gas waste sites
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wpuld be considered recoverable costs wiﬁhin the definition of
the term "envir-onmental response costs" (Tr. of May 5, 189%0,

p. 10 et sea.}. The gas company petitioners made a
representation that they are not aware of any personal injury
suits or claims relating to the pre-197% manufactured gas
operatiéns, waste disposal and decommissioning activities, ang
are also not aware of any facts that would laad‘them to believe
that -any such suits or claims will be filed or asserted
(Settlement Agreemgnt, § VII.C; Tr. of May 9, 18%0, pp. 12-27).
The Settling Parties specifically excluded from recoverable
costs any expenses resulting from claims made by the gas company
petitioners against insurance companies or third carties,® or
any exXpenses fesulting from any non-manufactured gas operations,
inclﬁding but not limited to by-product coke oven sites, the
Plympton lead site, or PCB sites (id., § VII.A).

Under the Settlement Agreement, the Settling Farties propose
that the agreement would preclude any party to thz Settlement
Agresment (or the Department on its own moticon} in a later
proceeding  before the Department from challenging the propriety
of recovery from ratepayers of the eﬁvironmental response Costs

on grounds of (a) the prudence of the pre-1979 manufactured gas

Expenses and recoveries résulting from claims against
insurers or third parties are addressed separately in the
Settlement Agreement, § VI, as described infra, p. 34.

e
v ——
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~operations, waste disposal, and decommissioning activities that

have rgsulted in'the need for incurring the response costs or
{b) thé_apprcpriateness of allowing rate recovery of such
expenses through the recovery mechanism pravided for in the
Settlement Agéeement. In the Settlement Agreement, the Attorney
General reserved his right to challenge or contest the prudence
of any actlon taken or not by the gas company petltloners and
the amount of any cests or recoveries incurred or obtained

through the prosecution of insurance and third party claims

(id., § VII.B; Tr. of May 9, 1990, p. 5). The authority of the

‘Department in this regard remains, of course, unimpaired by the

terns of the Settlement Agraamént.'

.The Settlement Agreement pro§iaes for a recovery mechanism
in the form of a separate, additicnal element in the existing
Cost of Gas Adjusiment Clause. 220 C.M.R. 6.00 st sea. This
glement, the Remedlaulon Adjustment Clause, would provide for a
per-unit-of-gas charge egual to sum of the charge to be
collected under the company’s current Coét of Gas Adjustment
Clause and the amcunt given by the environmental response cost
formula (Settlemént Agreement, § IV.A). This formula would
consist.of one-seventﬁ of the actuzl response costs incurrad By
a company in a calendaf Qear'and'to Se recovered from ratepayers
during the upccmin§ year, less a deferred tax benefit fc be

returned to ratepayers during the upcoming year. ' This amount

would then be divided by the company’s forecast of total firm

sales volumes for the upcoming year. The Settling Parties



' o090 000000000
0000000000 00000000000000

.l I ..

o

-y,

" Surrebuttal Schedule MRN-3
Page 36 of 61

D.P.U. B95-181 . : Pages 33

further agreed that the environmenﬁél response <ost portion of
the Cost of Gas aﬁd Remeditation Adjustment Clause would be
reconciled annually for each company, with the amount of any
over or under ccliection to be debited or credited to the total
annual charge for the following year (id., § IV-C). 

The deferred tax benefit would be calculated as follows.

For the first year of cost recovery, the deferred tax benefit
would Ee the amount ‘given by the entire actual response costs
incurred in a calendar year multiplied by the company’s nét cost
of capital rate (as set in the company‘s last base rate case and
adjusted fof income tax effects) and by the effective combined
federal:and'state income tax rate. In the second year,
sinsevgnths of the actual response casts would be multiplied by
the cost of capital and the combined tax rate.; in the third
year, five-sevenths of the césts would be used, arnd so forth
until the seventh and final year, when ocne-seventh of the
response cbsts would be used (ig., § IV.B).

With regard.tc.filing requiréments, the Settlment Agreement
réquires-that each company file with the Department, the
Attbrney General, and any other interested pafty 21} bills and
recéipts relating'to any environmental response costs incurred
in the preceding Ccalendar year for which each company seeks to
begin recovery in the upcoming year and a schedule depicting the
purpose of each e#penditure. This filing would occur at least
niﬁety days befare each anniversary of the imélementation date.

In the same f£iling, each company would include similar material

-f
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and information to support any exﬁéﬁses of,recovgries from
insurance or 6ther third-party claimé (id., § IV.D).

The Settlment Agreement accords a different ratemaking
treatment to insurance and third-party litigati&n expenses and
recoveries. Insurance and'thifd—party expenéeé and recoveri;s
would be shared in egqual proportions between the gas company
petitioners and their ratepayers. In the Settlement Agreement,
one. half of the expenses incurred by the éas company petitioners
in the prior year in prosecuting insurance and third-party
claims and one half of any recoveries or other benefits received
by the gas company petitioners as a result of a judgment or
settlement from insurance or third-party claims, would be
qredited against all annual amortization amounts that have been
or are being collected through the Settlement Agreement’s
recovery mechanism (id., § VI).

The éettlement Agreement also provides a limitation on the

total annual charge to be recovered from ratepavers: the total

annual charge to a company’s ratepayers would not exceed five

percant'of:a company’s total revenﬁes from firm Massachusetts
gas sales during the preceding year. If for a particular
ccméany, the annual recovery should exceed the five-percent cap,
the amount in excess of the cap would be deferred and would
accrue tarrying charges at the company’s net cost of capital (s

allowed in the company‘s last rate case and zdjusted for income

tax effects) until such sum can be added to the amount to be

recovered in a subseguent recovery year without exceeding the

fiﬁe-percent cap {(id., § V).
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The terms of the Settlement Agreement provided for an oﬁtion
to discontinue the agreed upon ratemaking treatment. Any
company whose 1989 firm retail gas revenues were less than $100
million may chposg +o discontinue therratemaking treatment of
the environmental response costs proviaed for under the
Settienent hgreement in the event that the unrecovered amount of
its reéponse coéts should exceed the lasse: of $2 million or 5.5
percent of its 158% firm gas distribution revenues (id., § IX).
The gas company petitioners for which this provision is
applicable are The Berkshire Gas Company, Essex County Gas
Company, Fall River Gas Company, Fitchburg Gas & Electric Lignht
Company, and.North Attleborc Gas Company.

If a company does provide‘w:itten notice that it intends to
exercise this right, then, as of the first day of the month
following the date of notice, the company would no longer be

allowed to recover any response costs Through the mechanism

provided for in the Settlement Agreement (id., § IX.A).

Furthermore, any balances remzaining in the company’s
environmental response cost account would be treated for
ratemaking purposes as if they had been granted deferral of
their recﬁgnition'and thus not subject To disallowance for the
sole reagon that they occurred prior to the particular test year
used by the cﬁmpany in pufsuing rate recovery (id., § IX.B).

The company may also éeek base rate treaﬁﬁént of the balance
remaining in its environmental response cost account and any

response costs that it may incur in the future, p_us any
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expenses or recoveries resulting from insurance or third party
claims (id., § Ix.C); In addition, the company would bear the
burden of proof with regard to the prudence of the envirommental

response costs for which it seeks or has received recovery from

_its ratepayers as if the Settlement Agreement had hever occurred

and 1t was seeking recovary of these costs for the f:.rst t::.me.
The Attcrney General would then be free to challenge and the

Department free to investigate the prudence of the manufactured

‘gas operations and decommissioning activities of the company

that resulted in the need to incur the response costs and the

” propriety of allow:.ng rate recovery of such expenses (jid.

§ IX.D}. Finally, 1f the company initiates a rate proceading

for recovery of response costs, the amounts of any previous

‘ re_c_overiés of response costs found to be reasonable by the

Department in this proceeding would be crediﬁed against the
amount of such. response césts',' if any, found to be recoverable
from ratepayers in the ﬁepartment' s decision in that
proceeding. Similarly, any amount of previous recéveries of
such costs found by the Department to be unreasonable would be
cradited against the revenue reguirement found in thaf
proceeding (id., § IX.E).

| .The Settling Parties further agreed that in the gas company
petlu_loners’ future rate cases environmental respcnse costs
would not be considered in determining the level cf base rates.
The gas company petitioners agreed that they will not make any

arguments in a subseguent rate case that the existence of the
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Settlement Agreement or the effects resulting fron its
application justify the allowance of a higher rate of return on
common eguity (id., § X). ‘
Finally,_tﬁe Settling Parties agreed on the treatment to be

given to gains from future éales of affected properties. In the
event # company sells a former manufactured gas cperations or
dump site and realizes a net gain oh the sale, thé-company Qould
be allowedlto calculate its basis in such property (for pufposes
of the determining the gain to be returned to its ratepayers) by
including the carrying costs foregone during the zmortization
period on those response costs relatgd tp said property;

provided that such adjustments to the company’s basis do not-

result in the gain becoming a less (id., § XI).
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V. ANALYSIS OF THE SETTLEMENT AGREEMENT ON THE BASIS OF 'THE
GENERIC RECORD

-We have reviewed the.Sattlement Agreéﬁent on the basis of
the generic investigation record in this docket and generally
find it to be in ratepayers’ interest. We therefore allow the
Joint Motion. In this section, we set forth our reasons for
accepting the SEﬁtlement Agreement. While refraining from any
prudence f£indings, we.describe oni conclusions concérning the
four issues examiﬁed in this docket: industry knbwledge and
practice, the law of the MGP era, insurance coverage, and
appropriate ratemaking treatment, as set forth in the
Interlocutory Ordeé;and in the Joint Petition. In turn, we
assess the Settlement Agreement against our conclusions to

indicate the reasons for its acceptability.

A. Industry Xnowledge and Practice

our review of the record in Section III =f this Order

. persuades us that throughcut'the MGP efa, the industry knew

either in fact or constructively that the by-products and wastes
of the MGP processes were hazardous and, in some cases, were

carcinogenic and that the deposition of such materials on lang

~cr in ground or surface waters could injure that land or those

waters by rendering them unfit for certain purposes. There is
evidence, of course, that the ethic of the era sarctiocned the

use of land for such purposes. And there is further evidence

that the economics of marketing MGP by-products were often so

adverse as to render disposal of by-products on site or at
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authorized dumpsites a more rational alternative than attempted
sale, as a matter of short-run econoﬁicsv

This awareness of the hazardous nature of MGF wastes does
not, however, readily translate into imprudence for incurring
the kind of ligbility imposed today\by CERCLA and G.L. c. 212;
Even fhough this awareness may have alerted MGP operators to the
risks to others and to neighboriné land from MGP wastes, it is
difficult, though not impossible, to infer that an MGP operater
ought to have known that mere disposal on his own land or at a
legal dumpsite, where no escape has subsequently cccurred onto
neighboring property, would leave him or nis successors liablé
to ¢lean up his own land or the dumpsite as part of a
gcvernment—ordered rémediation some two, ten, or even seventeen
decades later. And even if such potential liakility should have
been foreseen, there would remain the difficult guestion whether
such disposal might fairly bpe judged imprudent or whether risk
of incurring a liability, arguably so rémote, should better be
viewed as a reascnable cost of doing business. The aifficulty
of inferring a want of care in MGP disposal practices is
heightened by the evidence that the ability to measure the
presence and effects of environmental centaminants at the
parts-per-billion level of dilution in water was guite unknown
to science during the MGP era.

Where, however, the land of others might become implicated
by later escape of MGP wastes, the inference of want of care or

prudence might more readily be drawn. But even there, as w2
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point out in our discussiorn of the law of the MGP era that

‘follows, such an inference, while arguably strong, is not

compelled.

It is a virtue of the Settlement hgreement that these

‘difficult judgments are rendered unnecessary. .In their place, a

reascnable cost—sharing mechanism is established.® Therefore,
uniess and.until a company entitled to invoke Section IX of the
Settlement Agréement,‘éermitting discontinuance of its
ratemaking treatement, acceptance-of the Settlenent Agreemant

altogether obviates any need to render prudence Jjudgments con the

knowledge and practices of the MGP industry. We confirne

ourselves to observing that the'Sattlement Agreement’s
cost-sharing approach, taken as a whole, is not inconsistent
with our reading of the record and of defensible inferences that

might be drawn from it on the issue of industry knowledge and

practice.

B.  The Law _of the MGP Era- -

Understaﬁding MGP-efa law is a key to establishing‘the-
rights and dutie; of MGP plant operators and their prudence in
the coﬁduct of their business. Interlocutory'Order, Pp. 15-16.

As ncted earlier, the Settlement Agreement, § II, would obviate

The cost-sharing mechanism provides for an arproximately
50/50 sharing of cost between company stockhclders and
ratepayers (Tr. of May 9, 1950, pp. 2B-25). The mechanisnm
is analyzed in Section V.D of this Order, infra, p. 50.
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any need for such prudence inguiries or findings on the part of

the Department. Ronetheless, the Department has investigated

- the MGP-era law as part of this docket and must view the

acceptability of the Settlement Agreement against that
background, although, as noted, we refrain from any express
finding on.the prudence question.

I.\ccordingly, we review the Settlement _Agréemer_t against
pfe—CERCLA law concerning (a) 'rights to .use and.restrictiéns
imposed on the use of land generally, (b) duty owed by one
landpwner teo another, and {(c) defenses ‘and liabilities resulting
from use ,of independent contractors to haul, dispose of, or -
receive HGP‘ wastes. The law sheds light on rights and duties in
the use of MGP plant sites and legal dumpsites and on
obligations to neiéhboring land onto which MGP wastes may have
migrated.lo

The partinent_ law is tort law and real property law. We
well recognize, of course, the need for caution in "reliance on

tort analogies to define a public utility’s responsibility in a

10 Finding. the law of the MGP era, before the major change

wrought by CERCLAZ, is akin to the exercise undertaken by
Federal courts to determine state law in diversity suits.
28 U.5.C. § 1852. As there may not always be precedent
exactly on point, courts look to relewvant precedents,
analogous decisions, and considered dicta. MNolan v.
Transpcean Air Lines, 365 U.S. 293, 285-96 (1961); Scroul
v. Hemmingwav, 31 Mass. [14 Pick.] 1, 5 (1833); Gray v.
Boston Gas Light, 114 Mass. 149, 154 (1873). See C.
Wright, Law of the Federal Courts, § 58, at 370 (4th ed.
1983) . '
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regulated area." Commonwealth Electric Co. v. Department of

Public Utilities, 397 Mass. 361, 367 (15B6). But at least until
the late 1920s, the MGP era was largely a time of no or of
limited regulatiecn of the gas industry (Exh. AG-117, pp. 25-26;
Tr. XVII, é. 94). Thus, the best touchstone avazilable is tort
and real property law. | | |

During most of thé MGP era, land-use régulation was, when
coﬁparéd with late twentieth—century practice, rudimentary.

R. Anderson, Americean Law of Zoning 34, § 2.03, at 86, § 3.08,

at 93 (3d ed. 1586); D. Hagman and J. Juergensmeyer, Urban

Planning and Land Development Control law, § 2.2, at 13, § 2.3,
at 14 (24 ed. 1586). 1In thé absence of a legislative or police
restrictiﬁn or of a ccvenanﬁ, a proprietor couid "consult his
own convenience in his operations above and below the surface of
his ground.® VGreenleaf v. Francis, 35 Mass. [1B Fick.] 117,
121, 123 (1836). See Shivpley v;_Fiftz Associates, 106 Mass.
194, 187 (1870). Ownership waé a coelo usggé ad centrum {(“from
heaven to the center of the earth"}, and ownershir rights could

be asserted even at scome inconvenience to neighbors. Greenleat,

35 Mass. [18 Pick.], at 117, 121-22; Gannon v. Hargadon, 92
Mass. {10 Allen] 106, 103-10 (1B865). Locale was a major
determinant of whether legislative or pelice restrictions on

certain uses were warranted. Commonwealth V. Tevksbury, 52

Mass. [11 Met.] 55, 57 (1846); Commonwealth v. Alcer, 61 Mass.
[7 Cush.} 53, 87, 95-56 (1851l). Even where‘restriction on the

use of private property'for trades ™useful and beneficial to the
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public" was warranted, id., it was to be exercised Yonly in
cases amounting to an obvious public exigency." Tewksburv, 52
Mass. [11 Met.], at 57-58; Alger, 61 Mass. [7 Cush.], at 87,
102-03. Very little indication appears on our receord (which is,
albeit, generic and not site-specific) regarding legislative or
police restrictions of the MGP industry. Indeed, if any
inference is warranted, one of a favorable legislative view of
the gas inéustry may perhaps be drawn from the freguent grants
of corporate ﬁharters by special acts of the General Court
(Exh. DPU-15-3).

#lthough landownefship rights were broad dﬁring the MGP =ra,
landowners wes2 responsible for éertaiﬁ adverse ccnsequences of

use. Private ownership rights were tempered by the common law

principle sic utere tuo ut a2lienum non l=zdas (“use your own

property in such a way that you do not injure that of another").

Public or private nuisancel®

actions might lie for
tfansgression of this maxim. Stowell v. Flagg, 11 Mass. 364,
364—635 (1Bi4); Tl:!urston v. Hancock, 12 Mass. 220, 224 (1815);
Tewksburv, 52 Mass. [11 Met.], at 57. Even so, a landowner

still retained the right "to use his land to his best

advantage." Eames v. New England Worsted Co., 52 Mass. [1l1

Met.] 570, 572 (1846).

11 "A public nuisance is an unreasonable interference with a

right common to the general public." Restatement, Second,
Torts, § 821B. YA private nuisance is a nontrespassory
invasion of another’s interest in private use and enjoymani
of lapd.™ Id., § 821D.
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But where injury ensued "from an otherwise legitimate use"
ef his property, the landowner would have to "compensate hisg
neighbor in damages" for the resultant nuisance, Stowell, 11

Mass., at 364-65, even where the damage was moédest, Eames, 52

Mass. [11 Met;), at 572, and even where the result might be
impossible to contrel or difficult to predict. Wilson v. New

Bedford, 108 Mass., 261, 265 (1B71). See also Sherman v. Fall

River Iron Works, 84 Mass. [2 Allen] 524, 526 (1861); sherman v.

Fall River Iron Works, 87 Mass. [5 Allen] 213, 214-15 (1862);

Shaw v. Cummiskev, 24 Mass. [7 Pick.] 76 (1828B); Monson &

Brimfielgd Manufacturing'gg. v. Fuller, 32 Mass. [15 Pick.] 554

(1834); Fuller v. Chicopee Manufacturing Co., 82 Mass. [16 Gray}:
46 (1860); Shiplev, 106 Mass. 194. Nuisance liability might

even attach for acts related to land not in the defendant’s

.possession. Gray v. Boston Gas Light, 114 Mass. 149, 154

[1373). Mofeover, a landowner was responsible not only for
erecting a nuisahce'of his own, but also for maintaining a
nuisance earlier erected on the land by another. Staple v.
Spring; 10 Mass. 72, 74 (1813}); Eames, 52 Mass. [11 Met.j, at
572-73.

' Before 1868, violation of duty teo refrain from nuisance

reguired a showing of "cﬁlpable negligencé.“  Chandler v.

Worcester Mutual Fire Insurance Co., 57 Mass. (3 -Cush.] 328, 330

-(1849). After 1868, a plaintiff no longer had to show

negligence far certain kinds of injury to his land, for strict

or absolute liability might attach. Ball v. Hve, 99 Mass. 582

.“‘.
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(1868), adepting the rule cof Rvlands v. Fletcher, Law Rep.
3 H.L. 330 (1868). Where a landowher brought or collected
“something on his own property not naturally there, harmless so

long as it is confined to his property, but . . . mischievous if

it should get upon his neighbor’s land," he would be held,

despite his best efforts to contain what he had collected,
"responsible for damages,'if he should not succeed in confining
it to his own property.®" Shipley, 106 Mass., at 198. See
Fuller, B2 Mass. {16 Gray] 46; Shipley, 106 Masé., at 199;
Wilson, 108 Mass., at 265-56; fitzgatfick v. Welch, 174 Mass.
486 (1899); Qézg v. Athol Housing Authority, 335 Mass. 459,
462~63 (1957). The Rvlands rule did not enlarge a landowner’s
duty to refrain from injury.to anotherfs property. Rather,
Rvlands, as adopted in Massachusetts, merely eiiminated the need
to prove negligence and, in effect, put ﬁertain hazardous uses
of land "at.thersole risk of the user,” whp Senceforth had to
provide “safeguaras [against escape] whose perfection he
guarantees.” Alinsworth v. Lakin, 180 Mass. 357, 399 {(1502).
2lthough the Rylands rule was dénominated one of strict
liability, it was not ungualified. As stated earlier, supra
page 8, certain defenses, such as écts of God or unforéeeable
and wrongful actsrof third parties, were available. Cork, 162
ﬁass., at 333. Moreover, the injury had to be the natural

conseguence of the breach of duty. Kaufman v. Boston Dve House,

Inc., 280 Mass. 161, 16% (1932).
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Use of an‘indepandent contractbf migbt offer a defense to
liabi;ity. Brackett v. M, B6 Mass. [4 Allén] 138', 140
(1862). Cf. Foster v. Essex Bank, i?_Mass..479, 509 (1821).
But even that defense could be overcome where an independent
contractor "was without proper skill or unsuitable +o do. the
work, " Connor‘S‘V. @M_e_\: 112 Mass. 56, 99 61873), or where
imprcpgrly-done work caused Amischiéf upaon the land of ancther.n

Gorham, 125 Mass., at 9%. See Connors, 112 Mass., at 99;

Sturges v. Sgcietv for the Promotion of Theplogical Education at

-Cambridage, 130 Mass. 414, 415 (1881); Davis v. John L. Whiting &

17l

on Co., 201 Mass. 81, 93 (1909); Pickett v. Waldorf Systems,

Inc., 241 Mass, 569, 570 (1922}. Use of an independent
- contractor by a public utility defendant might also prove an

unavailing defense where statute imposed a duty. Boucher v. New

York, New Haven, & Hartford Railrocad Co., 156 Mass. 355, 359-60

(1907). Cf. Commonwealth Electric, 397 Mass., at 366 n.2. But
even aparﬁ from statute, common law liability might attach for
the wrongful consequences of the acts of an independent
contractor ﬁarforﬁing‘under a lawful contract. W®Woodman v.

Metropolitan Railroad, 149 Mass. 335, 339-40 (1883), citing

Gorham, 125 Mass., at 240.

Having examined the law of the MGP efal we make se§eral
observaticns about applying it to prudence inquiries.
Considering the passage of time, the unavailability of
percipient witnesses to the events likely to be at issue in

prudencs inquiries, the general state of company records, and
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the condition of MGP plant sites (many of which_have been

dismantled and redeveloped), we regard applying these Principles
of law to individual prudence inquiries would likely prove a
daunting, though perhaps not impossible task. Although the
gener‘al picture of the law during .the. MGP era is clear enough,
the law was not static. Attempting to say what legal.nuance or
subtlety applied when MGP wastes were generated or disposed of
or when contaminants may have crossed a site boundary resulting
in nuisance injury (assﬁming such dates could be established)
would be difficult, indeed (Tr. XVI, pp. 103-04) -

Tﬁe geheric investigation in this docket also persuades us
that site-specific information from contemporaneous records is
likely to be fragmentary and enigmatic. Mounting a case,
whether for p;udence or impfudence, would probably prove, at
beét, extremely difficult‘in any case., Serious éxpense would be
entailed on the part of the gas companies, the Attorney General,
and the Department without significant likelihood of greater
benefit to fatépaye;s in comparison with the outcome under the
Settlement Agreement. ﬁecause of the inevitable hazards
attendant on récordskeeping by corporate predecessors of today's
gas companies, inconsistency and unfairness may result ih
developing a ca;e-by+case body of MGP prudence precedent. Cases
might well be decided by the chance survival or perishiﬁg of
records from decades or even a century and a half ago. 1In
addition, translating an MGP plant operator’s incurrence of risk

of strict liabllity into imprudence, while not an impessible
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task, reguires a nicety of jﬁdgﬁlent'that is certainly open to
good faith disagreement.

In contrast to all these uncertainties is the clear-cut
sharing of cost and risk set forth in -the Settlement Agreement.
Apélying the law of the MCP era ®right, -in fact, favor recovery
where hazardous materials fiom the MGP industry have not
migrated from MGF plant sites or lawful dumpsites. While
investigation of Mass”ac_h_usetts MGP sites has not progressed to a
state of detailed assessment, the nature of the wastes is such
that risk of nigration offsite appears to be small or mpderate

(Tr. XVI, p. 3B). For these reasons, we conclude that the

Settlement Agreement represents a reasonable allocation of costs

between shareholders and ratepayers.

€. Insurance Coverage, Litigation, and Proceeds

Massachusetts law concerning insurance coverage of MGP waste
cleanup is presently inchoate at best. Some preliminary steps
are being taken, to be sure, that may answer certain questions.

For example, the Federal court for the Massachusetts District

has certified certain guestions of insurance law to the Supreme

Judicial Court regarding coverage for the cleanup of -New Bedford

harbor. In Re Acushnet River & New Bedford Harbor Proceedings,

725 F.Supp. 1264 (D. Mass. 1589). In addition, the Supreme

Judicial Court has before it an appezl on kindred issues in

Eazen Paper Co. V. United States Fidelity & Guaranty Co.,

Hampden County Super. Ct., Civil Action No. B6-167% (January 10,

198¢).
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Whether and.hcw the Court may pronounce on these issues is
not knbwn,_and the abseluteness of any resolution it offers is
not certain. And, éven were the Court to answer all the legal
guestions now before it, much time and effort‘wculd be expended
to apply its ansuérs to insurance litigation over the scores of
MGP sites across the Commonwaalth.lz Thus, whatever the
upshot of the two matters now before the Court, insurers are
certain to show their customafy energy and adeptnessrin
asserting their defenses and in taking years to de so (Tr. I,
p. 69, 1l1. 15-24). BAgainst this background, we have assessed
the insurance provisions of the Settlement Agreement.

Early in hearings, the Deéartment expressed concern lest
allowing rate recovery of all or a major part of MGP cleanup

cests, as urged by the gas company petitioners on brief, would

12 Moreover, one of the most contentious issues is not before

the Court in either of these cases: nanely, the

" application of the "owned property" exclusior in standard
policies on MGP sites owned by the gas compary petitioners

- or their predecessors (Tr. II, p. 120; 2ttorrey General
Brief, pp. 141-42). The "owned property" exclusion, a
typical feature of general liability insurance policies,
states that the policy does not apply to damzge to praperty
owned or occupied by the insured, as, for exzmple, an MGP
plant site itself (Exh. CO~1, p. 33). Some courts
apparently are disposed to construe such clauses against
.the insurer. Allstate Insurance Co. v. Quinn Construction
€e., 713 F. Supp. 35 (D. Mass. 1989); C.K. Smith & Co. v.
American Empire Surplus Lines, Inc., Worcester . County
Super. Ct., Civil Action No. 85-32950 (September 27,
19g9). But the Supreme Judicial Court apparently has noct
yet spoXksn on point.
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eliminate "a powerful incentive on the parf of the companies to
press their claims againstrtheir insurance companies" (Tr. II,

p- '122). Section VI of the Settlewent Agreemahf rééognizes and
accomodates this concern. It pro?ides that half of any recovery
against insurers’o; other PRPs would be retained by the gas
company So récovering,'while the other half would be returned to
ratepa}ers, with adjustment for expenses for prcéecuting the

claim. This provision allays the Department’s conzern that any

‘scheme for rate treatment, put into effect before insurance law

is clarified and claims are pursned to .a conclusion, must
maintain a strong incentive for gas companies to assert their
policy rights vigorously.

D. Ratemaking Tréatmeht of MGP Waste Cleanup Under the
Settlement Agreement

The terms of the Settlement Agreement are dispositive of the

critical ratemaking issues that have been reviewed in this

investigation. ZIn particulaf, the Settlement Agréement would

resolve, inter alia, the following matters thgt have recesived
attention in this case: (1) the class of.expehses they
represent {(e.g., whether extraordinary or nonextraordinary,
recurring or nonreburring); (2) whether thé cpsté are
recoverable through base rates or an.external, mechanism similar
in operation to the CGAC; and (3) the treatment of deferred
remediation costs with regard to interest accrual. To establish
that the Settlement Agreement, in fact, provides a reasonable’
outcome in disposing of these issues with the Qettling Parties,

a brief review of existing Dzpartment precedent is useful.

Surrebuttal Schedule MRN-3
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The Department has traditionally broken down utility
expenses into four categories: (1) annually recurring expenses;
(2) periodically recurring expenses; (3) nonrecurring expenses
that are extraordinary in amount or nature; and (4) nonrecurring
expenées that are not extraérdinary in amount or nature.
Fitchburg Gas & Electric Liggg Company, D.-P.U. 1270-1414,
pp. 32-23 (1983). The Depafthent typically allows annually
recurring éxpenses and normalized va;ues of periodically
recurring expenses to Se included in a company’s cost of
service. The Department also allows recovery of extraordinary
nonrecurring expenses through amortization and collection from
ratepayers. over .an appropriate peried of time.

" Following the decision in Commonwealth Electric Companv,

D.P.U. 88-135/151 (1988), in which the Department disallowed
certain costs associated with hurricane damage because the
expenses.were inﬁurred before the test year, sevéral gas
companies presented the Department with petitions to defer
environmenﬁal cleanup costs for future ratemaking
consideration. In response to these petitions, the Department
has granted deferrallacccunting for cleanup costs for several
companies: Coclonial, Bay State, Boston Gas, and Berkshire. In
granting deferral accounting, the Departﬁent noted that the scle
ratemaking implication of deferral is to remove, as an
impediment to ratemaking consideration, the fact that the
expenditures were made before the test year that serves as the

basis for a general rate proceeding. Interlocutory Order, p. 18
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n. 4; Colonial Gas Company, D.P.U. 85~170 (1989); Boston Gas

Companv, D.P.U. 895-177 (1989); Bav State Gas Companvy,

D.P.U. 83-81, Interlocutory Order (198%).

The Department noted in Colonial Gas, D.P.U. 89-70, that
cleanup expenses relating to manufactured gas wastes can
reasonably be predicted to recur over the next several years.
Unlike rent, wages, or other periodically recurring expenses, it
is not possible to derive a representative levei of cost for MGP
cleanup activities because' the precise amount of the expense and
its periodicity are subject to significant uncertainties,

largely outside of the direct contreol of the companies. The

Department also noted in Colonial Gas that environmental cleanup
a.cti".fities relating to MGP...waétes Lave attribﬁtes of both
recurring and nonrécurring éxpenses. id., p. 7.

In the presé-.nt .generic i_x:vestigation, there is little
controversy oh the record that the level of MGP remediation
costs expected for the industry as a wh;zle in the Commonwealth
will be extraordinary in nature or amount. HKowever, the
Settlement Agreement makes no i:ronounce.ment on this issue. In
creating a separaté -accounting mechanism to facilitate recovery
of remediation costs as a separate cost item, the Settlement
Agreement appears to accommodate and facilita.te ﬁha‘t in all
likelihcod become an extrat-::rdinary cost over time for the gas

distribution industry as 'a whole.
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The se‘\'renl—year amortization of-vremediation expenses, without
interest, appears to reflect a ratemaking treatment that the
Department generally permits for extraordinary, nonrecurring
costs, In amortizing extraordinary ncnrecgrring eéxpenses, the
Department has typically found -én amortizaticn peried of between
threé and five' Years, with as long a -period of ten years, to be-
appropriate, depending on the particular circumstances of the
case. As a generai éractice, the Department does not allow
carrying charges to accrue on una.'mortiz-ed balances of
extraordinary costs. The Department finds that the proposed
amortization of remediation expenses in the Settlemeﬁt i1s not
inconsistent with the body of Department réte case precedent, or
with the reéord in this case. -The Setitlement Agreement’s '
amortizatien approach provid;as a reasonable resui_t for
ratepayers and gas companies alike.

At a2 meeting with the ‘Dép‘artment on May 2, 19%0, the
Settling Parties provided the Department with 2 spreadsheet that
depicts the operation of the environmental response cost
recoirefy mechanism and the relationship of nominal cests and
"real" costs recovered, given an assumed discount rate (Exh.
DPU-33). The spreadsheet indicates that this mechanisn would
recover between approximately 43 percent and 50 percent of the
present value of the remediati;;m expenditures incurred by the
gas éamp‘anies, at discount rates of 15 percent and 11 percent,
respectively. ' While the example is a fairly simple case, the

Settling Parties provided it to demonstrate to the Depaftment,
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in general terms, the effect it wounld have on consumers. The

spreadsheet exhibit (Exh; DPU-23) reinforces our view that the
Settlement Agreement establishes an egquitable basis for allowing
gas companies to recover MGP remedlatlon ccsts.

E. Additional Conciderations

Several features of the Settiement Agreement add to its
value for the Settling Parties and for -the Departnent. .One
essential benefit of the Settlement Agr;ement iz that for +the
Companies, even though the real dollar recovery of Environmental
Res#onse Costs is significantly discounted, the Settlement
Agreement will dispel nuch of the uncertain£y in the financiél
community'about the fiscal consequence of these costs for gas
companiés (Exh. CO-~15, pp. 21-22). From an accounting
standpoint, the Settling Parties indicated that adoption of the

settlement woceld provide a more certain basis upon which

accountants and financial analysts could evaluate gas éompany

finan¢es in contrast to the Presently uncertaln climate. It is
frequently observed of course, that financial uncertainty may
translate into higher capital and borrowing costs for a utility

and that, sovoner or later, these costs may be borne by

- Tatepayers (id., pp. 11-12). The clarity that the Settlement

Agreement affords should help to assuage the concerns of the
finaﬁcial markets and thereby serve to reduce borrowing costs.
The Settlement Agreement would essentially preclude the

Settllng Parties from litigating the prudence of pre-1979

manufactured gas Gperations, and waste disposal and

i
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decommissioning activities that resulted in the need to incur
Environmental Response Costs. From an admin_istrative
perspective, the Settlement Agreement would greatly reduce the
extent of litigation surrcunding MGP issues in rate cases or
other proceedings. In recent rate case filings that preceded
the Settlement Agreement’s f£iling, the MGP issues resolved by
the Settlemént Agreement reguired lengthy and exhaustive reviews
that and posed further administrative burdens in reviewing rate
case fiiinés in the already constrained, six-month statutory
time-limit. Thus, the Settlement Agreement not only prbvides a
satisfactory and fair rateméking outcome for MGP for both gas
customers and the gas companies, but it does so in an‘efficient
manner.

The Settlement also provides certain public policy benefits
that, while not'airectly affecting ratepayers, are of general
concern to the communities affected 5y MGP waste issues. It is
apparent that the gas company petitioners’ full and cooperati#e
participation in complying with the'spirit and le:ﬁer of the law
in remediéting former MGP sites is enhanced by the certainty of
ratemaking treatment established by our approvél of the
Settlenment Agreement. By permitting cost recovery in an
agreed-upen manner, the Deparﬁment fully expects that gas
companies will proceed to-carfy out their environmental
responsibilities both in a cost-effective manner for ratepayers
and in a cooperative fashion with environmental agencies.
Uncertainty cover ratemaking treatment i1s no longer an impediment

to meeting the goals of environmental cleanup.
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F. Conclusion

The Department finds that the Settlement Agreement
establishes a reasonable ratemaking mechanism for dealing with
environmental response costs that have been or may be incurred

by the gas company petitioners. Accordingly, upon the foregoing

- considerations and analysis, the Department f£inds that granting

the Joint Moetion and approving the Settlement Agreement are in

the public interest.
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VI. ORDER

Accc;rdingly, after due notica,' hearing, and corsideration,
it is - .
ORDERED: That the Joint Motion of the Settling Parties be
and hereby is.allowed; and it is
FURTHER QRDERED: That the Settlement Agreement submitted by
the Settling Parties be and hereby is approved as providing a
, railr a.nd- ec‘;u.itable resolution to the matters in cantlrovers.y in

. the proceedings docketed as D.P.U. 85-161; and it is

0000000000000 008000

FURTHER ORDERED: That the proceedings docketed as 7
D.P.U. 89-161 be terminated with findings that in light of the
terns and conditions of the Settlement Agreement, no further
investigations are reguired and that the Department will not on
its own motion in the future institute an investigation
éoncerning the prudence of the conduct that resulted in the need
to incur Environmental Response Costs as weil as the ratemaking
treatment, if any,.to be accorded Environmental Response Casis.

BYIOrder of the Department,

/s!/ BERNICE K. McINTYRE

" Bernice XK. McIntyre, Chairman

{s/{ ROBERT N. WERLIN

Robert N. Werlin, Commissioner

/s/ SUSAN F. TIERNEY

A true copy Susan F. Tierney, Commissioner
Attest; ’

S

MARY L. COTTRELL
Secretary

- .
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Appeal as to matters of law from'.any final decision, order or
ruling of the. Commission may.-be taken . to the Supreme Judicial .
"Court by an aggrieved party An interest by the f£iling of a

© written petition preying that the Order of the Commission be

modified or set aside in whcle or in part.-

Such petiticn for appeal shall be filed with the Secretary of
t+he Commission within twenty days. after the date of service of
the decision, Order or ruling of the Commission, or within such

. further time &s to the Commission may allow uvpon reguest filed
« prior to the expiration of the twenty days after the .date of

service of said gdecision, Order or ruling. Within ten days
after such petition has been filed, the appaaling parvy Ehall
-enter the appeal-in the Supreme. Julicial Courl .sifting- Zn., e i

) Suffolk County by £11i0g3 & c,opg the:.eo.. .uth tas Cletk of srid L

court. (S.L. Ter. Ed.,c. 25, 5, as- mcst recently amw-nded by )
-c. 485 of the Acts of 1971) . .
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MISSOURI GAS ENERGY _
A Division of Southern Union Company

MISSOURI GAS ENERGY
DATA INFORMATION REQUEST
Missonri Rate Case No: GR-2004-0209
Data Request No: 0130

000003000000 0000000000000000000000000000000

Requested From: Tom Imhoff
Date Requested: 4/23/04
Information Requested:

Has witness Imhoff, or any other individual or individuals on the Commission Staff, -undertaken any analysis to
ascertain how any changes proposed to Section 3.02 will affect the costs MGE incurs for its collection process? If
s0, please provide the results of that analysis and any information or material upon which it is based.

Requested By: Michael R. Noack

Information Provided:

Ne.

F-"/
Date Response Received: Signed By: /o

| c
Date: (Al/o‘;{
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