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0425200226 personal service by

special procese sexver
DISTRICT COCRT OF SHAWNER COUNTY KANSAS

260 Bast 7th
Topeka, Kansas 66603
bivision 09
Chapter 60

Case Number 04C 001229

MISSOURT GAS ENERGY A DIVISION OF SOUTHERN
RPlaintiff 1

VB.

DEFPARTMENT OF REVENDE STATE OF KANSAS
B/5 BTTY GENERAL

120 8SYW 10TH STREET

TOPERA, KBS 66612

Defendant 2

SUMMONS

"To the above named Defendant

You are hereby notified that an action has been commenced against you in
this court. If you wish to dispute the claim, you are required to file
your answer to the Petition with the court and-serve a copy upon:

RICHARD F HAYSE .

MOFRIS LAING REVANS BROCK
300 N MEAD STE 200
WICHITA, K8  67202-2722
Attorney for Plaintiff 1

Within twenty (20) days of service upon you. If you fail to do so, judg-
ment by defaunlt will be taken against you for the relief demanded in the
Petition. Ly related claim which you may have against the plalntlff.
must be stated as a counter claim in your answer, or you will be barrved
- from making such claim in any other action.

Dated B September, 2004

e e ——h e ————— ' Angela M. Callahan

~ Official Clerk of the District Court
Seal of the District Court

Shawnee County, Kansag : '
2% Jamguary MDCOCLXI By HARSOTSLHET
____________________________ : Deputy Clerk

0425200226 YNA PG 1
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 JOAN ‘WAGNON, as Secretary of Revenue, MARK

'and DEPARTMENT OF REVENUE, DIVISION OF

FILED BY ¢y pp
k.S, DISTRICT (anry

- TRHIRD
IN THE THIRD JUDICIAL DISTRICT TorERG R OT
DISTRICT COURT, SHA OUNTY, KANSAS
DIVISION Wi SEp -8 1 5 3
MISSOURI GAS ENERGY, a division of
SOUTHERN UNION COMPANY, CENTRAL
ILLINOIS PUBLIC SERVICE COMPANYd/b/a,
AmerenCIPS, UNION ELECTRIC COMEANY d/b/a
AmerenUE, BP ENERGY COMPANY, PROLIANCE - |
ENERGY, LL.C. |
Plaintiffs cassno O 001229

VE. '
BECK, as Director of Property Valuatian Division,
PROPERTY VALUATION, STATE OF KANSAS

Defendants,

vavvvuvvvvvvvvvvv

Petition Pursnant to K.S.A. Chapter 60

PETITION FOR DECLARATORY AND INJUNCTIVE RELIEF

For their causes of action against the above named Defendants, the Plaintiffs state and allege

as follows:

1. . Plaintiff Missouri Gas Energy is 2 division of Southern Union Com_pany, a

cotporation organized under the laws of the State of Delaware. Missouri Gas Energy has a correct

mailing address of 3420 Broadway, Kansas City Missourd, 6411 1.

2. . Plaintiff Central llinois Public Service Company, d/b/a AmerenCIPS, is a corporation

- organized under the laws of Tilinois. Tt has a correct mailing address of PO Box 66149 (CODE 210)

St Louis, Missouri, 63166-6149.




3.  Plaintff Union Electric Company, d/b/a AmerenUE, is a corporation organized under
the laws of M_issoui'i. It has a correct niailing address of PO Box 66149 (CODE 210), St. Louis,
Missouri, 63166-6149. |

4, - Plaintiff BP Energy Companyis a corporaﬁon organized under the [aws of the state
qf Delaware. It has a comreot mailiﬁg address of P.O. Box 3092 Houston, Texas 77253-3092,

5. Plainﬁff ProLiance Energy, L.L.C. is e limited Hability company organize;.i under the
laws of the state of Indiana, It haé & correct mailing address of 111 Monument Circle, Suite 2200,
.Iudiauap‘o]is, Fndiana 46204-5178. |

6. The Defendants are the agéncy ofthe State of Kansas charged with the responsibility
of ﬁaluing and assessing pﬁblic ufility property and apportioning the assessed value of such property
to.ta:_n'ng units for ad vglorem tax pﬁrposes, and the officials at that agency charged with applying
the provisions of certain Kanses statutes related to property taxation. The Defendants have
undertaken to enforce the provisions of House Substitute for Senate Bill 147 (“Seniate Bill 1477),
~ enacted by the 2004 Kansas Legislature against theée Plaintiffs. Specifically, the Defendants have

commenced a process of valuing and assessing mﬁrﬂ gas owned by the Plﬁnﬁﬁs, which gas has
been allocated to the Plaintiffs by mterstate undsrground natural gas storage facility operators which
operate natural gas storage facilities within the state of Kansas. Pursuant to K.S.A. 60-304(d), the
state agency can be served by serving the Attorney General of the State of Kansas. Pursuant to
K.S.A. 60-1712, because the action aJleées that 2 MB is unconstitutional, the Atiomey General
' or &g Agsistant Aﬁom’ey Ge:nerﬂ should be served with & copy as well.
SUMMARY QF THE ACTION
7. This action is brought pursuant to 42 U.8.C. § 1982. Plaintiffs seek injunctive relief

preliminarity and permanently enjoining the Defendants and all persons subj ect to their direction and




control from depriving Plaintiffs of their rights guaranteed by the United States Constitution
Plaintiffs further seek dcclaraiqry relief pm‘suaiit 10 K.S.A. 60-1701, et seq. Plginﬁffs also request
the Court to determnine that an actual controversy exists between thé parties, and o award reasonable
a,ttémeys’ fees and costs pursuant to 42 U.S.C. § 1988, |

8.  Thisactionalso seeksinjunctive and declaratory reliefto protect these Plaintiffs from
aﬁy efforts by the Defcnﬁants to construe and enforce the terms of Senate Bill 147 in such a manner
as to treat Plaintiffs as public utilities doing business in K.ansas for ad valorern tax purposes in
violation of the Kansas Constitution. _

9. Thisactionalso seeks injunctive and declaratoryrelief'to establish that the natural gas
the Defendants are seeking to tax is exempt from the taxation under applicable statutory provisions
exempting cerfain property from ad valorem taxation. |

10.  Thisaction also seeks injunctive and declaratoryrelief finding Senate Bilt 147 'tcrhave
been enacted in violation of the one;subject rule contained in Article 2, § 16 of the Kansas

Constitution,

BACKGROUND

11.  On Octc;ber 31, 2003, the Kansas Supreme Court entered an opinion in Ir re
Application of Central Hlinois Public Services Company, 276 Kav. 612 (2003). That case was
- brought by the Plainti{fs identified in paragraphs 1 through 3 herein. Inthat case, the Supreme Court
* concluded that an attempt to deny the merchants’ and menufacturers’ inventory property tax
exemption io those Plaintiffs failed becanse the Plaintiffs were not “public utilitiés" within the terms
of Article 11, § 1 of the Kansas Constitution.

12. In upholding the determmaﬁﬁn by the Board of Tax Appeals (“BOTA™) that these

Plaintiffs were not “public utilities™ under the Kansas Constitution, the Conrt discussed the authority

“




of the Legislature to define terms used in the Constitution. The Court stated: “The legislature had
t]:;e power to define ‘public utilities” as used in Afticlc 1.1, § 1 of the Kansas Constitution (2002
- Supp.) and did 50 in 2 manner which neither enlarged nof lessened the constitutional provision and
had & reasonable and recognizable similarity t.o generally accepted definitions and the cornmon
understanding of the term by the people of Kapsas.” 276 Kan. 612, Syl. 19. While explaining that -
the Legislanire does have some authority to define what constitutes “public utility tangible personal
pfoperty,” the Court also cautioned that “the legislature’s dcﬁ_nition must conform to the commonly
.understood meaning of the term.” Jd. af 619 |
13, Until the 2004 legislative session, the statutory -definition of “public. utilities” was
consistent with the commonly understood meaning of the term. It neither attempted to enlarge or
lessen the scope of the constitutional provision classifying public utility property for ad valorem tax
purposes. X.S.A. 2003 Supp. 79-5a01. Inrelevant p:irt,_the statutory definition required that, to be
a public utility, 2 company must be engaged in the business of wransporting or distributing natural
" gasto, from, or w_ith:in the state of Kansas, or that it be engaged in the business of storing natural gas
in an underground formation. Inthe Central Mlinois case, the Supreme Court held that the Plaintiffs
therein did not fit within that definition ~ they had simply contracted with .a company to store and
transport their natural gas, but did not engage in the natural gas storage, transportation or distribution
business in Kansas, None of the Plaintiffs herein are engaged in the business of storing, transporting
or distributing natural gas‘ in Kansas, nor are they certificated by the Kansas Corporation
Comumission to operate as natural gas public utilities in this state.
14, In 1992, Article 11, § 1 of the Kansas Constitution was amended to exclude
-invcnton'es of public utilities from the property tax exemption for merchants® and manufacturers’

inventories contained in the Constitution. At that time, public utilities were defined by the enabling




-

statute by reference to the definition contained in K.S.A. 79-5a01, as interpreted by the Kansas

Supreme Court in the Cenzral Hlinots case. Thus, when the Kensas Constitution was amended, both
the Legislature and th_e citizens of Kansas reasonablywould have believed that they were authorizing
the removal of the merchénts’ and manufacturers’ inventory exemption from only those entities that
were commoﬁly understood to be public utilities, as then defined by K.S.A. 79-5a01.

s In the wake of the Supreme Court’s holding, the Kansas Legislaturs in 2004
undertook to attempt to change the traditional meaning of a “public utility.” Seﬁate Bill 147

purported to expand the definition of “public utility” inK.S.A. 79-5a01 to include “every individnal,

~ company, corporation, association of persons, brokers, lessees or receivers that now or hereafter

. own, control and hold for resale stored natural gas in an underground formation in this state , .-+.”

16, TheLegislature provided that, altht;uglz the act would take effect and be in force after
its publication in the statute book, i.e., July 1, 2004, the redefinition of “‘public utility” purportedly
was to be “applicable {o all taxable years commencing after December 31, 2003.” Sehaxe Bill 147,
Section 4((:). As a result of this timing, none of the administrative remedies typically available to
centrally assessed taxpayers clearly are available to the Plaintiffs, although the Defendants have
attempted to fashion some administrative mechanism for enforcement of; this section éf the statute,

17, The Plaintiffs have contracted with certain mterstate underground storage operators
té receive natural gas storage services. On January 1, 2004, the Plaintiffs owned rights to natural gas
that had been delivered for storage and transportation to the Paphandle Bastern Pipe Line system,
Missouri Gas Energy also owned rights to natural gas that had been delivered for storage to the
Southern Star Central Gas Pipeline. In connection with the prior challenge to the attempt to tax

stored gas, BOTA fouand:

When Panhandle Eastern Pipe Line Co. “allocates™ gas in storage to this and other
applicants it essentially means that an applicant has a right to get gas from the

b
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pipeliné, not aright to get any specific gas from any specific location. Dus to the

nature of the industry, there can be no gas identified as Applicant’s gas within any

particular storage facility at any particular times; it’s rather & system based on

accounting entries, not tangible, physical property transactions,

18. On.JulyZ, 2004, John H. Hughes, Burean Chief, State fsppraised Property Burean of
the X ansas Department of R evenue, Division of Property Valnation, contacted Plaintiffs, indicating
that “[tThe Division has information indicating that your company has ges in a Kapsas storage ficld
- as of January 1, 2004.” Mr Hughes included Anmual Rendition forms in his commumication with

Plaintiffs, and indicated that those forms were to be compieted August 1, 2004. True and carrect
copies of the communications ﬁ'om the Kansas Departmient of Revenue are attached as Exhibits “A”
" and *“B”.
. 19. The pﬁpo&ed retrcvjac’.dlve ﬁpdﬁﬁon of the tax may have deprived Tilc Plaintiffs of
an adequate administrative remedy.
COUNT1

VIOLATION OF THE UNITED STATES CONSTITUTION -
COMMERCE CLAUSE ‘

20.  In purporting to impose an ad valorem property tax on-gas temporarily stored in
‘underground reservoirs, the Kansas Legislature attempted to tax goods of publjé ntilities movingiﬁ
interstate commerce. Prior to the passage of Senate Bill 147, K.S.A. 79-201f(a) exempted:
“[plersonal property which is moving in interstate commerce through or overthe territory of the state
bf Kansas.” Senate Bill 147 added the following exeeption to this provision: “except public utility
inventories subject to taxation pursua-nt to K.S.A. 79-5a0] et seq,, and amendments thereto.”

21. - State ad valorem property ta)s;.ation of goods nﬂoving in interstate commerce is

prohibited by the Commerce Clause and the Import Export clause.




22, Plainsiffe are entitled o a declaration that Senae Bill 147 is unconstitutiona! and in
vialation of the Plaintiffs’ rights to the free flow of goods in inferstate commerce. Plaintiffs-are
entitled toinjunctive relief preventing the enforcement of Senate Bill 147 against them, for dainages
sustained, and to such other and further relief as r.tiay be available fo the Plaintiffs under 42 U.S.C.
§1983.

COUiVT o
VIOLATION OF THE KANSAS CONSTITUTION

23. Th';s Kansas Constittion granted merchants and manufacturers an exemption from

.ad valorem property taxation for inventories they held. An exception to thgt exemﬁ;tion created in
1992 was for “public utility inventory.”

24.  The term “pubkic ufility” was commonly mdgrsto.od tobeasit was defined in K.5.A.
79-5801 prior to the 2004 -amcndment. ‘Speciﬁca]ly a “public ufility” was understood to be a
~ company or other entity that engaged in the specified activities that the statute listed as activities
: éo;nmonly and traditidnally understood to be characteristic of a “public utility,”

25, The2004amendment sought toredefine “public utility” to include entities that would
not be commonly thought of as “public utilitics.” For example, “‘namra.l'gasmarketefs and brokers”
are not “public utilities.” Noﬁ, however, pursuant to Senate Bill 147, if “marketers and brokers”
own and control rights to gas stored in 2 Kansas gas storage field and hold that gas for resale, thei’
W;O'lﬂd be defined legislaﬁvély; to be “public utilities,” although they are not engaged in any
traditional public uﬁﬁw activity in Kansas.

26.- ‘Tmposing anunexpected and unconumon deﬁnitioﬁ onthe te@ “public utility” brings
t‘ms statite directly.in conflict with the 1992 amendment to the Kansas Consti'tution, in which the

Legislature and the citizens of Kansas excluded from the inventory exemptior: only inventory held




by f‘public utilities.” Redefining “public utility” in this manrer violates the rights of the Plaintiffs .

secured by the Kansas Constitution’s extension of the inventory exemption to merchants other than

“public utilities.”

27. Plaintiffs are enj:lﬂed to a declaration that to the extent Senate Bili 147 purports to
| redefine “public utility” m this ancommon manner, it is void as violating the Kansas Constitution.
| Plaintiffs are entitled to injunctive relief barring the Defendants from taking any actflox.z 1o enforce
the new déﬁnition of “public wiility” found in Senate Bill 147,
B | COUNT I |

PLAINTIEFFS ARE NOT WITHIN THE
PROVISIONS OF K.S.A. 79-5a01 AS AMENDED

28, Tobeconsidered “pﬁblic utilities" mthmtheban:us of SenBIcBﬁl 147, an entity muﬁ :
“own, control and hold for resale” gas within an mderground storage facility in Kansas.

29.  Plaintiffs are enfitied to a declaration that they do not “own, c_onu-ol and hold for
resale” gas that has been allocated to them in é storage facility. Upon plaintiffs’ delivery c‘)f gas to
a storage operator, the gas is held by and control passes to the storage operator. Plaiz.ltiffsr retain
ownership rights fo receive equivalent volumes of gas back ﬁ‘ém a storage operator. They do not,
however, “control and hold” gas stored in underground formatiens. Conseqdently, they are not
“public utilities” as defined by Senate Bill 147. Gas owned by plaintiffs qualifies for exemption
from ad valorem taxation as merchants’ .inventory. |

COUNT IV
PLAINTIFFS® GAS IS EXEMPT UNDER K.S.A. 79-201f

30. K.S.A. 79-201f exempts goods that are moving in interstate commerce through or

over the territory of the State of Kansas,




31.  Senate Bill 147 purports to amend this provision so as to exclude from the exemption
‘property helci by “public utilities™ as that bill redefines the term. Although Senate Bill 147 makes
the definition of “public uﬁliﬁ;’ ’ refroactive, that bill does not make the amendment to K.S.A. 79-
_201f retroactive,
| '32.  For Tax Year 2004, Plaiuti_f& are entitled to & declaration that their gas in storage is
moving in interstate commerce so as to be eatitled to exemption under K.S.A. 79-201£.
| COUNT V
DUE PROCESS YIOLATIONS _

33. " Senpate Bill 147 purported to remove an exemption for Plaintiffs’ stored natural gaé
retroactively. Theretroactive rsmo\.ra.l ofthig exampﬁon‘violatedthePlajntiﬁTS’ nght to due process,
in that it ﬁenied the Plaintiffs any opportunity to shape their affairs so that they could choose to
minimize or avoid incurring this taxation. The Central Iinois case, ﬁ.ndmg that stored nafural gas

_ owned 'by Plaintiffs was exempt from personal property taxation as merchants® inventory, was
handed down just two months prior to January 1, 2004, the date on which the ﬁxes at issue herein
are based. The Plamtszs reasonably could and did rely upon the fact that this gas was not going 1o

| | bé taxed in determining the exté.nt to which they would store gas in interstate underground storage
facﬁitics located in Kansas. | | | ‘
34, Ii was late in the legiglative session, months after the taxation dlate, that the Kansas

' Legislature undertook to purport to strip the exemption from the Plaintiffs, Senate Bill 147, which

became law on July 1, 2004, denied fhe Plaintiffs any opporiunity to 2djust their actions in light of
the changed taxation rules.




35.  The retroactive elimination of this exemption in this manner constitutes a violation
of the due process rights secured by the 14" Amendment to the United States Constitution, ar-1d by
" the Kansags Bill of Rights.

COUNT VI

VIOLATION OF CONSTITUTIONAL: ONE-SﬂBJECT RULE
36, Article2, § 16 of the Kansas Constitution providas that “no bill shall contain more
* than one subject. .. .” Senate Bill 14715 a 45-page bill described in the title as “An ACT conceming
tz;xatiorg. - .’; The bill not only amends K.S.A. Chapter 79 ad valorem tax statutes, its scope

embraces amendments to the individual income tax, the retailers’ sales tax, the clean drinking water

fee imposed under K.S.A. Chapter 82 and multiple franchise fees administered by the Secretary of |

State under K.5.A.Chapter 17. The diverse and unrelated nature of the subject P:atte'r contained in
Senate Bill 147 isillustrated by New Section 40 thatpem:litsiretailers to use origin-based rather than
desﬁnatipn—bésed sourcing provisions for calenlating sales tax hability during a transition period
extending to January 1, 2005. New Section 40. is wholly unrelated to the redefinition of “public
utility” for ad valorem tax purposes that is also included in Senate Bill 147. |

37.  Atticle2, § 16 is intended to prevent legislators from combining unrelated proposals
and presenﬁng them as separate provisions of a single bill. Senate Bill 147 directly conflicts with

this cqnéﬁtutional restriction on legislative power and should be declared invalid in its entirety:

10




WHEREFORE, Plaintiffs pray judgxﬁcnt be entered in their favor and against the
Defendants (1) declaring that Senate Bill 147 is unconstitutional and in violation of the United States
and Kansas Constitutions; (2) declaring that tﬁe gas owned by Plaintiffs is exempt from ad valorem
faxation under the terms of fhe Senate Bill 147; (3) enjoining the Defendants, and all those acting
in concert with the Defendants, from taking acn'onté enforce Senate Bill 147 against the Defendants;

{4) for attorneys fees, as permitted by 42 1.S.C. § 1988; (5) and for such other nd further relief as

the court deems proper.

Respectfuily Submitted, ‘

95—

" 'C. Michzael Lennen, SC#08505

Robert W. Coykendall, SC#10137

. Richard F, Hayse SC#07010
'MORRIS, LAING, EVANS, BROCK &
KENNEDY, Chartered '
300 N. Mead, Suite 200
Wichita, Kansas 67202-2722
(316) 262-2671; Telephone
(316) 262-6226; Fax

By

i1




IN THE THIRD TUDICIAL DISTRICT
DISTRICT COURT, SHAWNEE COUNTY, KANSAS
' : DIVISION ﬂ

MISSOURI GAS ENERGY, a division of
SOUTHERN UNION COMPANY, CENTRAL
ILLINOIS PUBLIC SERVICE COMPANY d/b/a,
AmerenCIPS, UNION ELECTRIC COMPANY d/b/a
AmerenUE, BP ENERGY COMPANY, PROLIANCE
ENERGY, LL.C. '

Plaintiffs
VE.

JOAN WAGNON, es Secretary of Revenue, MARK

BECK, as Director of Property Valuation Division,

and DEPARTMENT OF REVENUE, DIVISION OF
- PROPERTY VALUATION, STATE OF KANSAS

Defendants.

buvvvvuvvuvvvuvvvv

‘Petition Pursuant to K.S.A. Chapter 60

PRAECTPE FOR SUMMONS

FILED BY CLERK
K.3. DISTRICT COURT
THIRD JUDICIAL DIST,

"TOPEKA . KS.

2t SEP -8 P 2: 30

A

CASENOX L= 801229

The Clerk of the Court will issue a Summons and Petition in the above entitled action to:

State of Kansas

Attorney General, Phil Kline
Memorial Hall
/120 SW 10th, 2nd Floor
Topeka, KS 66612

Service of said Summons and Petition is directed to the undersigned attorney for personal
service upon the Attomney General and return of service should be made according to Kansas law.

1
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' By: / '
€. Michael Lennen, SC#083505
Robert W. Coykendall, SC#10137
Richard F. Hayse SC#07010
. MORRIS, LAING, EVANS, BROCK &
KENNEDY, Chartered
300 N. Mead, Suite 200 .
Wichits, Kansas §7202-2722
(316) 262-2671; Telephone
(316) 262-6226; Fax




- | . RS.BISTRICT
IN THE THIRD JUDICIAL DISTRICT THRAD Uoie) AC ,g}
 DISTRICT COURT, SHA OUNTY, KANSAS TOPEKA, K5,
~ DIVISION

P SEP -8 P 2 39
~ MISSOURI GAS ENERGY, a division of

SOUTHERN UNION COMPANY, CENTRAL
ILLINOIS PUBLIC SERVICE COMPANYd/b/a,
AmerenCIPS, UNION ELECTRIC COMPANY d/b/a

AmerenUE, BP ENFRGY COMPANY, PROLIANCE
ENERGY, L.LC.

Plaintiffs

CASE Nb%ﬂ_&l 22 9
Vs

JOAN WAGNON, as Secretary of Revenue, MARK
BECK, as Director of Property Valugtion Division,
and DEPARTMENT OF REVENUE, DIVISION OF
PROPERTY VALUATION, STATE OF KANSAS

- Defendants,

uuvkuvvvvvvvvvvvv

Petit:{on Pursuant to X.S.A. Chapter 60 _ _
| ENTRY OF APPEARANCE |
COMES NOW William E. Waters and waives service of Summons and voluntarily enters
his appearance as counse] of record for Joan Wagnon, Secretary of Revemue, Mark Beck, Director
- of Properfy Valuation Division, and the Department of Révegﬁe, Division pf Property Valuation, |
émte of Kansas. . | | |
Dated this _leh day of September, 2004.

 Respectfully Submitted,

By: [Lj—wfﬂ/ é, . m
William E. Waters (12639)
Division of Property Valuation
Kansas Department of Revenue
915 S.W. Harrison Street

( Docking State Office Buiiding, 4® Floor

Topeka, Kansas £6612-1585
Telephone: (785) 296-4035
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~ Message Page 1 of 1

Larry Kravitz

From: KOHALLORAN@morislaing.com
Sent: Thursday, September 02, 2004 3:05 PM

To:  TByme@ameren.com; bhouse@proliance.com; jlarch@proiiance.com; jmeyer@ameren.com;
ilopez@panhandiesnergy.com; lkraviz@mgemail. com; rhack@mgemail.com;
Scott. Pollock@bp.com; smegregor@scuthemunionco.com

Cc: MLENNEN@morislaing.com
Subject; MGE et al. v. Wagnon &t al

Please find attached for your files file-stamped copies of the Peiitioﬁ, Summons, Eniry of Appearance and
Praecipe for Summons in the referenced matter.-

9/13/2004




. .SOUTHERN UNION COMPANY, CENTRAL

FILED BY CLERK
K.S. ISTRICT COURT
THIRO JUBICIAL GIST.

TOPEKA. KS

Wk SEP 22 P 1: 33

IN THE THIRD JUDICIAL DISTRICT
'DISTRICT COURT, SHAWNEE COUNTY, KANSAS
DIVISIONNINE -

MISSOURI GAS ENERGY, a division of

JLLINOIS PUBLIC SERVICE COMPANY d/b/a
AmerenCIPS, UNION ELECTRIC COMPANY d/b/a

AmerenUE, BP ENERGY COMPANY, PROLIANCE
ENERGY, L.L.C.

Plaintiffs,

vs. CASENO. 04 C 1229
JOAN WAGNON, as Secretary of Revenue, MARK
BECK, as Director of Property Valuati_on Division,
and DEPARTMENT OF REVENUE, DIVISION OF
PROPERTY VALUATION, STATE OF KANSAS

Deféndants.

e’ N’ M S S N S M’ N S e N Nt Nt Mgt N N S Neriga”

ANSWER AND AFFIRMATIVE DEFENSE .
COMES NOW Joan Wagndn, Secretary of Revenué, ’Mark S. Beck, Director
‘of Pfoperty Valuation, and the Division of f’rope:rty Valuation of the Kansas
Department of Revenué and for their answer! state as follows:
1. Paragraphs1,2,3,4,5,6,8,9,10,18,23 and 31 are admitted.
2. Paragraphs 19, 20, 21, 22, 24, 25, 26, 27, 28, 29, 32,33, 34, 35, 36 and 37 are

denied.




3. Defendants admit that plaintiffs state in paragraph 7 that they are
bringing this action pursuant to 42 US.C. § 1982, but deﬁy that ’ehe-court |
ha_ts jurisdiction pureuant to 42 USC. § 1982?. Defende;\nts further deny
thet'plamﬁffs are en’ciﬂed-to attorneys’ fees and costs.

4. Paragraph 11 is admitted in part end' denied in part. That part of
paragraph 11 where plaintiffs state that the Supreme Court concluded that
plaihtiffs were not “public utilites” within the terms of ae-ticle 11, section 1
of the Kansas Constitution is denied. ‘The remaineler of paragraph 11 is
admitted.

5. Paragraph 12 is admli:ted in part and denied in part. That part of
paragraph 12 where plamtlffs state that the Supreme Court concluded that
plaintiffs were not “public utilittes” under the Kansas Constitution is
denjed. The remainder of paragraph 11 is adlmtted

6. Paragraph 13 is admitted in part and demed in part. The first sentence of
paragraph 13 ("Until the 2004 Ieglsla’ave session, the statutory definition

| of “public utilities” was consistent with the .cox'nmorﬂy understood |
.mear\ilng of the term.”) is denied. Defendents affirmatively state that the
statutory definition of “public utilities,” as set forth in K.8.A. 79-5a01, as

" amended by L. 2004, ch 171, § 4, is consistent with the commonly

understood meaning of the term. The second, third and fourth sentences 7

' Defendants® answers coi‘respond to the paragraphs set forth in plaintiffs’ FIRST AMENDED PETITION

" FOR DECLARATORY AND INJUNCTIVE RELIFF.

? Defendants also deny that the court has jurisdiction pursuant to 42 U.S.C. § 1983,




of paragraph’ 13 are admitted. Defendants are without sufficient |
knowledge tO either admit or deny the last sentence of paragraph 13;
therefore, it is denied.

Paragraph 14 is admitted inl part and denied in part. The first and second

- sentences of paragraph 14 are admitted. Defendants aré without suffiéie:m;

knowledge to either admit or deny the last sentence of paragraph 14;

' therefore,iit is denied.

. Paragraph 15 is admitted in part and denied in part. Defendants admit

that the 2004 Kansas Legislature amended K.S.A. 79-5201. L. 2004, ch. 171,
§ 4 However, defendants deny .that the 2004 Kansas Législature
“undertook to attempt to change the traditional meaning of a ‘“public

utility.” ”

‘Paragraph 16 is admitted in part and denied in part. The first sentence of

paragraph 16 is admitted. The second sentence of paragraph 16 is denied.

The administrative appeal remedies afforded by K.5.A. 79-5205 and K.S.A.

74-2438 remain available o plaintiffs,

- 10.

Paragraph 17 is admitted in part and denied in part. Sentences one, two

and three are admitted. Defendants admit that one party in In re Tax

- Exemption Application of lllinois Public Services Co., 276 Kan. 612, 78 P.3d 419

- {2003) admitted before the Board of Tax Appeals ("BOTA") that the stored

natural gas held in Panhandle Eastern Pipe Line Company’s storage




facility is fungible. De_feﬁdants admit tﬁat BOTA adopted the stipulated

fact set forth in paragraph 17. |
11, Defendants admit, as stated in paragrap'h 30,;.’chat KS.A. 79-201f exempts

personal éroperty that is moviné in interstate commerce through or over

the territol;y of the state of Kansas, but deny ﬂmat it applies to public utility

inventories, which are required to be taxéd pﬁsumt to art. 11, § 1 of the
| ~ Kansas Constitution.

AFFIRMATIVE DEFENSE

THE COURT LACKS SUBJECT MATTER JURISDICTION BECAUSE
- PLAINTIFFS HAVE NOT EXHAUSTED ADMINISTRATIVE REMEDIES.

Plaintiffs challenge agency action, i.., they assert that defendants have

 undertaken to valﬁe and assess their stored natural gas and they challenge-thé

legality of such action. See FIRST AMENDED.PETITON FOR DECLARATORY

'AND INJUNCTIVE RELIEF, 9.6 & 18. Plaintiffs seek an injunction to enjoin

defendants from valuing and assessing their stored natural gas and a declaratory
judgment that they are not “public utilities,” as defined by K.S.A. 79-5a01, as

amended by L. 2004, ch. 171, § 4. See FIRST AMENDED PETITON EOR

DECLARATORY AND IN[UNC’ITVE RELIEF, 9 8, 22, 27, 29 & 32. Plaintiﬁs
seek the exemption of their property from taxation in Kansas. See FIRST

AMENDED PETTTON FOR DECLARATORY AND INTUNCTIVE RELIEF, § 9.

K.5.A. 77606 provides:
In accordance - with KGS.A. 77-603 and

amendments thereto, [the Act for Judicial Review and
Civil Enforcement of Agency Actions, K.S.A. 77-601 et

4




seg. ("KJRA”")] establishes the exclusive means of
© judicial review of agency action.

K5.A, 77-612 of the KJRA provides:
| - A person may file é petition for judicial review
under this act only after exhausting all administrative
* remedies available within the agency whose action is
being challenged and within any other agency
authorized to exercise admnustraﬁve review(.]

Full and adequate admixﬁstrative re.medies exist to address'plaintiffs’
claimed exemption; in fact, several of the ‘plaintiffs have a;zailed themselves to
these remedies in the pastd. KS.A. 79-5a05 establishes an informal conference
~ procedure i)efore the director of property valuation where these plaintiffs may
‘chalienge the valuation and assessment of their property. KS.A. 74-2438

establishes the right to appeal the inforﬁal conference decisioﬁ to the board of
tax appeals pursuaﬁt to K.S.A. .74-24384.

| In Junction City Education Ass'n v. U.5.D. No. 475, 264 Kan. 212, 224, 955
P.24d 1266 (1998), the Supreme Couﬁ held that a district court lacks mdepeﬁdent
 equitable ju:isdjx:tion to grant declaratory relief when the matter may be
appealed unde; the KJRA. KS.A. 77-622 of KIRA prowdes that on judicial

review, the rev1ewmg “court may g'rant other appropriate relief, whether

mandatory, injunctive or declaratory; preliminary or final; temporary- or

* Note that several of the plaintiffs, ie., Missour Ges Energy, Central Illinois Public Service Company and
Union Electric Company, in fact, exhausted administrative remedies in Jn re Tax Exemption Application of
Cenrml Hllinois Public Services Co., 276 Kan. 612, 78 P.3d 419 (2003)

* Likewise, plaintiffs ere prccludsd from challenging state taxation in state court pursua.nt to 42 U.S.C. §
1983 without exhausting administrative remedies. Zarda v. State, 250 Kan. 364, 372-73, 826 P.2d 1365,
cert, denied 504 1.8, 973,115 L. Bd 2d 566, 1128, Ct. 2941 (1992); Dean v. State, 250 Kan. 417, 423-25,
826 P.2d 1372, cerr. denied 504 11.8. 973, 110 L. B4 2d 566, 112 8. Ct. 2941 (1992).




- permanent; equitable or legal.” Therefore, the relief sought by plaintiffs in this

' action may be sought on judicial review under KJRA and, for that reason, the

"~ exhaustion of administrative remedies is required.

The Supreme Court in |. Enterprises, Inc. v. Bdard of Harvey County Comm’rs,

- 253 Kan. 552, 857 P.2d 666 (1993) addressed the contention that a taxpayer is not
: ‘requjJ:ed to exhaﬁst Administraﬁve remedies to enjoin the assessment of & tax on
. inventory claimed to be illegal. The Supreme Court stated:

If a party may confer jurisdicion upon the
courts . . . by claiming that the actions of the taxing
authority are illegal, concurrent jurisdiction would .
exist in nearly every case with the district court and

-BOTA. In all cases where a taxpayer claimed an
exemption, the taxpayer would need only claim that
the tax assessed was illegal .in order to confer
jurisdiction upon the district court and bypass BOTA
completely. The present remedy for a taxpayer
claiming exemption from ad valorem taxes is
exclusive, conferring no original jurisdiction on the
district court, but requiring the taxpayer to exhaust
remedies before BOTA pnor to applymg to the
district court for relief.

253 Kan. at 556.

InJ. Enterprises,. the Supreme Court cited State ex rel. Smith v. Miller, 239

© Kan. 187, 718 P.2d 1298 (1986), wherein it had stated:

‘ A party aggrieved by an administrative ruling
is not free to pick and choose a procedure in an action
- in the district court in order to avoid the necessity of
pursuing his remedy through administrative channels.
Since the adoption of the act for judicial review and
civil enforcement of agency actions (K.S.A. 77-601 et
- seq.}, it would appear that relief such as is sought here.
[a ruling on the constitutionality of statutes] should be




raised as new issues in the district court on appeal
from the BOTA. See K.5.A. 77-617.

239 Kar. at 190.

- Also,in] Enterprfses, the Supreme Court cited Tri-County Public Airport Authority
o, Board of Morris County Comm'rs, 233 Kan, 960, 666 P.2d 698 (1983), wherein it

had stated:

[TThe owner of [the] property claimed to be
tax exempt under the Kansas law, has a full and
adequate administrative remedy provided by statute

" for determination of its tax-exempt status. It made-

- no attempt to avail itself of the administrative

remedy; it had no right to resort to the courts in an

independent action. It follows that the district court

. had no jurisdiction to determine the case and this

. court does not acquire jurisdiction of the subject
matter upon appeal. -

233 Kan. at 967.

In }; Enterprises, fhe Supreme éoﬁﬁ noted that the éxhaustion of
a@@sﬁaﬁve remedies does not mean the forfeiture of the right to have tax
matters finally resolved in the courts, Once administrative re‘medies are
exhausted, the aggrieved party has the right.to judiciél review of the agenéy

“action. 253 Kan. at 566. See discuésion in Kansas Suﬁsef Assacs. v. Kans;zs Dept. of
Health and Emvironment, 16 Kan. 1, 3, §18 P.2d 797 (1991)

Sunset further argues the KJRA should not be
construed to deprive it of its substantive rights under
the Declaratory Judgment Act, KS.A. 60-1701 et seq.
Sunset bases this argument on K.S.A. 77-603(b), which
states: “This act creates only procedural rights and




impose only procedural duties. They are in addition
~ to those created and imposed by other statutes.”
It is correct that the KJRA does not deprive a
_party of the right to declaratory relief. K.S.A. 77-622.
However, in order to obtain this relief, the procedural
requirements set forth in KJRA must be followed. A
_ petition for review must be filed within 30 days after
an agency action. K.S.A. 77-613. Sunset did not lose
its right to a declaratory judgment because of the
KJRA supplanting K.S.A. 601701 et seq.; it lost it right
to a declaratory judgment because of its failure to
follow the procedural rules set forth in the KJRA.

16 Kan. App. 2d at 3.
 Prior to ] Enterprises, in Zarda 0. State, 250 Kan. 364, 826 P.2d 1365, cert
denied 504 U.S, 973 (1992), the Supreme Court stated in dicta that the exhauston
of administrafive remedies is not required where an injunction and declaratory
judgment are sought witl_mout a claim for tax refunds. Specifically, the Court
Stateci: | |

[Tlhe - plaintiffs could have sought a
declaratory judgment as to the constitutionality of
"the regulations and injunctive relief in the district .
court without first presenting these two issues to

BOTA. |

However, plaintiffs also prayed for recovery
of taxes collected and paid pursuant to the
[regulation].
In Dean v, State, 250 Kan. 417, 826 P.2d 1372, cert, denied 504 US. 973
(1992), decided the sarne day as Zarda, the Court added:

[Tlhe district court does have jurisdiction to
hear claims for declaratory judgment and injunctive




relief  without  plaintiffs’ first  fexhausting
‘administrative remedies]. . . . This is a claim

- brought pursuant to K.S.A. 60-1701 and, if considered
separately from the claims for recovery of taxes paid,
would not be subject to the requirement of exhaustion
of administrative remedles

250 Kan. at 427.

Shortly after Zarda and Dear,, the Supreme Court decided First Page,. Inc. v,
Cunningham, 252 Kan. 593, 847 P.2d 1238 (1993).. The issue in First Page was
whether a taxpayer was a public utility pursuant to K.S.A. 79-5a01. The district
.qou:rt dismissed the taxpayer’s claim for injunctive and declaratory relief for
- ~ failure to exhaust adrninistrative remedies, but nonetheless‘ decided the case on

-. the merits. On appeal, the Supremer Court, without analysis of the exhaustion
| 1issueb, did, in fact, review of the dﬁﬁct court’s decisiqn on the merits. 252 Kan
at 595.
| Zarda, Dean and First Page each preceded ]. Enterprises. In Baeing Co. v.
R Oaklaum Improvement Dist., 255 Kan. 848, 877 P .2d 967 (1994), the Supreme Court
| made it clear that it was adhering to the legal rules expressed in J. Enterprises and
- summarized those rules as follows:

(1) the interpretation of a statute involving
taxation is, in the first instance, an administrative
function entrusted to the appropriate administrative
authorities, and . . . jurisdicHon does not vest
merely because a party claims that a statutory
construction Issue is present; (2Z) an erroneous
interpretation of a statute by admlrustrahve taxing

" On appeal, the parties urged the court to decide the issue even though the district court had dismissed the

action for lack of subject matter jurisdiction. 252 Kan, at 595.




authorities does not, alone; render a tax arbitrary,
_ capricious, and unreasonable so as to vest a court
with jurisdiction; (3) the mere fact that no refund
relief is sought and the taxpayers seek only
prospective relief does not defeat BOTA’s initial
jurisdiction; and (4) for a tax to be illegal so-as to vest
jurisdiction in the courts .- . . the action of
administrative officials must be without valid
- legislative authority, amount to fraud or corruption, -
or be so oppressive, arbitrary, or capricious as to
amount to fraud. (Emphasis added.)

255 Kan, at 857-58,

- The fact that these plaintiffs do not seek tax refunds does not vest
. jurisdiction in this court to grant injunctive and declaratory relief without the
. exhaustion of administrative rémedies. Plaintiffs have not exhausted
administrative remedies; therefore, the court does not have subject matter
jurisdiction.

Another reason the court does not have éubject matter jﬁrisdicﬁon is the
primary relief sought by the plaintiffs is the exemption of their inventory (stored
natural gas) from taxation. BOTA is the administrative égency vested special
'expertise to determine whether property is exempt from taxation. See K.S.A. 79-
- 2136,

* Judicial review of BOTA's orders on the exemption of property is in the
court of appeals, not the district court. See KS.A. 74-24269(c)(3). Plaintiffs need
~ to present this exemption ‘matter to BOTA and either party, if aggrieved by

BOTA’s ruling, may seek judicial review, not in the district court, but in the court

10




of appeals. i’lainiif:fs’ attempt to interject the district coﬁrt m a tax exemption |
‘matter is contrary to the scheme established by the 1eg:islatﬁre for the
: 'detemiinaﬁon of exemption matters. |
Recenﬁy, in Westéoro Baptist Church, Inc. v. Patton, 32 Kan. App. 2d 941, 93
K P.sci 718, (2004), petition for review filed August 5, 2004, the Court of Appeals

summarized why the district court.ladcs jurisdiction to grant declaratory or

' injunctive relief without the exhaustion of administrative remedies in a tax

exemption case:

In matters concerning a tax exemption, a party
must exhaust ifs administrative remedies before
* resorting to the courts in an independent action. Tri-
County Public Airport Authority v. Board of Morris
County Comm'rs, 233 Kan. 960, 967, 666 P.2d 698 -
- (1983). Whether a-party is required to or has failed to
exhaust its administrative remedies is a question of
‘law over which the appellate court's review is
unlimited. Miller v. Kansas Dept. of SRS, 275 Kan. 349,
353, 64 P.3d 395 (2003). ‘

. This matter was filed as a Chapter 60 petition
for mandamus, or declaratory or injunctive relief
against BOTA. = By filing the petition, WBC was
attempting to appeal the BOTA orders denying
WBC's motion to have the board members respond to

' voir dire questions. The orders are interlocutory in
nature. WBC recognizes that, in matters relating to
tax exemptions, a party is required to exhaust
administrative remedies by taking the matter before

BOTA and, from there, timely seeking review of the
. ruling on the tax matter to this court.

KS.A. 74—2426 provides two routes for review
of BOTA orders ~ a KJRA appeal to this court or to

¢ For a discussion of BOTA’s authority in exernption matters see In re Tax Exemplion Apphcatton of Abbont
Aluminum, Inc., 269 Kan. 689, §'P.3d 729 (2000) 2t 694-96.
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the district court, depending on the type of case. The
above statute does not provide for a collateral action -
under Chapter 60 such as WBC filed in this case.
Because K.S.A. 74-2426(c) specifies a means of review

. of BOTA orders, no other means of review can be
taken. '

The KJRA is the exclusive remedy for review of
agency actions unless the agency is specifically
exempted by statute. K.S.A. 77-603(a); K.5.A. 77-606.
BOTA has not been specifically exempted. In Kansas
Sunset Assocs. v. Kansas Dept. of Health & Environment,
16 Kan. App. 2d 1, 3, 818 P.2d 797 (1991), this court
affirmed a district court's dismissal of a Chapter 60
declaratory judgment action against the Kansas
Department of Health and Environment as barred by
the plaintiff's failure to comply with the procedural
requirements of the KJRA. Similarly, in Farmers
- Banshares of Abilene, Inc. v, Graves, 250 Kan. 520, 522-
.23, 826 P.2d 1363 (1992), our Supreme Court affirmed -

the district court's dismissal of a Chapter 60 action

seeking mandamus and injunctive relief against the

Secretary of State. The court held that the plaintiff's

exclusive remedy was through the KJRA. 250 Kan. at

523, Mandatory, injunctive, and declaratory relief are

available ‘through the KJRA when properly invoked.
KS.A, 77-622(b). .

Qur Supreme Court continues to recognize the
KJRA as the exclusive means of review of an agency
action. Schall v. Wichita State University, 269 Kan. 456,
Syl. § 15, 7 P.3d 1144 (2000). Because K.S.A. 74-2426
provides a process for review of BOTA's orders,
either to this court or a district court in the context of
"a KJRA action, a separate action or claim for
. declaratory or injunctive relief is not available.

WBC improperly sought injunctive relief
through the Chapter 60 action. BOTA is. a quasi-
judicial agency. In re Appeal of News Publishing Co., 12
Kan. App. 328, 334, 743 P.2d 559 (1987). A party's
right to obtain review of decisions of a quasi-judicial .
body, even in these cases when a district court may
have what is in effect appellate jurisdiction, is limited.

12




- Even where the courts have jurisdiction to review the
quasi-judicial body's action in some form, the courts
do not have jurisdiction to review alleged errors in an
independent acton such as the present one
requesting declaratory and injunctive relief against
BOTA. Ratley v. Sheriff's Civil Service Board, 7 Kan.
App. 2d €38, 641, 646 P.2d 1133 (1982); Thompson v.
Amis, 208 Kan. 658, Syl. 9 5, 493 P.2d 1259, cert, denied
409 U.S. 847 (1972). The courts will generally refuse
 to entertain an action for declaratory relief as to issues
" which are deterrninable in a pending action or
proceeding between the same parties. 7 Kan. App. 2d
at 640,

In Ratley, a county employee requested a
hearing on his ‘dismissal before the Sheriff's Civil
Service Board. The Board's hearing began with
preliminary discussion on who would bear the
burden of proof and whether the hearings should be
open to the public. Before the Board reached a
substantive decision on whether to uphold the
employee's dismissal, the employee filed a
declaratory judgment action in the district court to -
obtain a determination as to the preliminary issues
. regarding the burden of proof and the public nature

‘of the meetings. The. disirict court granted the
request for declaratory relief and entered a judgment.
7 Kan. App. 2d at 639, On appeal, this court reversed
the district court's judgment granting declaratory
relief, remanding with directions to dismiss for lack of
~ jurisdiction, concluding that the district court erred in
- accepting a declaratory judgment action. 7 Kan. App.

2d at 643. We conduded that declaratory judgment
actions are not appropriate when avenues of direct
appeal from agency decisions are available. 7 Kan.
App 2d at 640-42,

WBC relies on a line of cases that generally
hold that BOTA cannot decide due process issues;
rather, it is limited t tax issues within its unique
expertise. See |. Enterprises, Inc. v. Board of Harvey
County Comm'rs, 253 Kan. 552, 565-66, 857 P.2d 666
(1993). However, the administrative process would
be inefficient if BOTA was restricted to only the tax-

13




related issues. Due process issues and procedural
.questions come up in many. cases. . If the parties
sought a declaratory judgment for every procedural
issue that arose, the process would be inefficient. - An
appeal to the district court should occur only after all
issues related to the tax appeal have been addressed,
including procedural issues.

- Likewise, in Zarda v. State, 250 Kan. 364, 826

P.2d 1365, cert. denied 504 U.S. 973 (1992), which was
relied on by WBC, the taxpayers attempted to bring a
declaratory judgment action arguing that the
alphabetically staggered registration system for cars
- was unconstitutional. The Zarda court, concluding
that BOTA had the power to resolve administrative
issues but had no power to resolve constitutional
issues, upheld the district court's dismissal. The Zarda
court held the challenge was to the Departinent of
Revenue's regulations, which is an administrative

function. 250 Kan. at 369. BOTA can resolve .
‘ adrrumsi-rahve issues. '

By filing the dedaratory ]udgment action, WBC
is attempting to bypass the exhaustion requirement.
The KJRA expressly requires exhaustion. K.S.A. 77-
612. According to the exhaustion doctrine, no one is
entitled to judicial relief wuntil the prescribed
administrative remedy has been exhausted. Jarvis v.

" Kansas Commission ori Civil Rights, 215 Kan. 902, 905,

528 P.2d 1232 (1974). .Reasons for requiring the
exhaustion of administrative remedies are comity,
convenience, administrative efficiency, and the
recognition of the separation of powers. Mattox v.
Department of Transportation, 12 Kan. App. 2d 403, 404-
05, 747 P.2d. 174 (1987), rev. denied 242 Kan. 903 (1988).
‘The primary purpose of the exhaustion of
- administrative remedies is the avoidance of
premature interruption of the administrative process.
Junction City Education Ass'n v. U.S.D. No. 475, 264
Kan. 212, 5yl. § 3, 955 .24 1266 (1998).

- An instructive case on why exhaustion of

- administrative remedies is important is In re Tax

Appeal of Colorado Interstate Gas Co., 270 Kan. 303, 14

14




P.3d 1099 (2000), which involved a proper KJRA
appeal from a BOTA decision. The court ruled that
two of the constitutional issues raised on appeal were
"not ripe for deternunatton

"We recognize that BOTA has no authority
to rule on these constitutional issues. See
Zarda v. State, 250 Kan. 364, 370, 826 P.2d
1365, cert. demied 504 T).S. 973 (1992).
However, we have no way of knowing
whether, after further proceedings before
'BOTA applying the correct standard of -
review, a case or confroversy will remain.
'Tt-is the duty of the courts to decide actual
controversies by a judgment which can be
carried into effect, and not to give opinions
upon moot -questions or abstract
propositions, or to-declare principles which
cannot affect the matters in issue before the
court. Miller v. Sloan, Listrom, Eisenbarth &
Glassman, 267 Kan. 245, 262, 978 P.2d 922
[(1999.)]" 270 Kan. at 305.

 32Kan. App.2d at 943-46.
It might be argued that it is “practical” to have this case decided by the

district court.. However, the words of the Supreme Court in Dillon Stores v. Board

of Sedgwick County Comm'rs, 259 Kan. 295, 912 P.2d 170 (1996) are worth noting:

We have no quarrel with the practicality of the

Court of Appeals in deciding the case, despite having
determined neither it nor the trial court had
jurisdiction to do so. The problem is simply that if “a
district court had no jurisdiction, an appellate court
does not acquire jurisdiction over the subject matter
upon appeal” ] Enferprises, 253 522, Syl. § 2. It
sounds appealing to say that eventually the identical

- issue will be before us, so we should go ahead and '
decide it now. THowever, an appellate court can
never be certain that the exact issue will be presented
to it with the same facts and procedural history. In
any event, the legislature has not given us the
Jurisdiction to address the issue presented. We have

15 .




‘no authority to assume jurisdiction on the thebry that
it is the practical thing to do.

259 Kan. 303-04.
It is possible that plaiﬁtiffs could -obtain from BOTA a ruling .that they are
Tot “public utlhttes and that their property is exempt from taxation.’ In that event
there would be nothing to enjoin and a deduaﬁ@ juﬁg_ment would be .

unnecessary.

For these reasons, the court lacks subject matter jurisdiction and,

therefore, is requ:red to dismiss this action pursuant to K.5.A. 60—212(b)(1)

Respecthﬂly submitted,

Y, £ éJZaZZJ

William E. Waters, #1263%
Division of Property Valuation
" Kansas Department of Revenue

. Docking State Office Building, 4% Floor
915 S.W. Harrison Street.
Topeka, Kansas 66612-1585
Telephone No. (785) 296-4035
Facsimile No. (785) 296-2320

ATTORNEY FOR:
JOAN WAGNON

- SBCRETARY OF REVENUE;
MARK S. BECK, |
DIRECTOR OF PROPERTY VALUATION; &
THE KANSAS DEPARTMENT OF REVENUE
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CERTIFICATE OF SERVICE

I, William E. Waters, hereby certify that on this 2274 day of September, 2004, a
true and accurate copy of the above and foregoing ANSWER AND AFFIRMATIVE
DEFENSE was placed in the Umted States mail, first class postage prepald and
properly addressed to: :

" C. Michael Lennen -
Robert W, Coykendall
Richard ¥. Hayse
- MORRIS, LAING, EVANS, BROCK
& KENNEDY, Chtd.
300 N. Mead, Suite 200
Wichita, Kansas 67202—2722

Wllham E. Waters
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- AMEREN UE, BP ENERGY COMPANY, PROLIANCE

- JOAN WAGNON, as Secretary of Revenue, MARK

FILED BY CLERK
K.S. BISTRICT COURT
ST,

THIRD JUDICIAL D!
TOPEKA, K.
IN THE THIRD JUDICIAL DISTRICT
 DISTRICT COURT, SHAWNEE COUNTY, KANSAS M2ET 22 ANl 1
DIVISION ¢

MISSOURI GAS ENERGY, a division of
SOUTHERN UNION COMPANY, and CENTRAL
TLLINOIS PUBLIC SERVICE COMPANY d/b/a/
‘AmerenCIPS, UNION ELECTRIC COMPANY, d/bfa

ENERGY, LL.C.,
Plaintiffs CASENO. 04 C 1229

V8.

BECK, as Director of Property Valuation Division,
and DEPARTMENT OF REVENUE, DIVISION OF
FROPERTY VALUATION, STATE OF KANSAS,

Defendants.

L e S’ o’ e e e’ e N’ e’ e e e S N St S

The Plaintiffs .prcsent this response to the suggéstion of the defendants that this Court lacks
subject matter jurisdiction to consider the Petition for declarétory and injunctive relief. Kanssslaw
does support the proposition that “w}here  full and adequate administrative rcmedy is provided in
tax matters, guch remedy must .oxdinm'ly be exhansted before a litigant may resort to the courts.”

J. Enterprises, Inc. v. Board of Harvey County Comm'rs, 253 Kan. 558, Syl. 5, 857 .24 666 (1993).

. When there is an established, appliceble procedure for an administrative agency to consider tax

issues, then failure to folow that procedure may prevent a court from considering the jssue in the

firstinstance. In the present case, however, it appears that the adwinistrative remedy the defendants
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would require the plaintiffs to exhaust is 2 procedure that the defendants literally are making up as
events unfold.

Exhaustion is niot required in the present case because there are no established procedures
for considering the claims reised by the plaintiffs. The special legislation aimed directly at this group
of taxpayers was made retroactive, and 8o deprived both the taxpayers of the ability to meaningfully
assert their positions before any administrative body, and it deprived the Director of Property
Vaination of any authority to grant meaningfu! relief, Indeed, the administrative steps taken by the

defendanty are wholly without precedent or direct statutory authority - in certain respects thay

- directly conflict with the governing statutes. In these circumstances, itis recognized that K.S.A, 60-

90_7 provides 2 remedy that permits a court to enjoin the assessment of & tax when the imposition of .
that tax “is without authority * * *.* 14, SyL. 3. |
Moreover, some of the issues raised in this case involve the question of the constitationality
of the retroactive amendment, Naither the Secretery of Revenue nor the Board of Tax Appeals has
authority to decide the cansﬂtutiona!ity of the statute. E.g., In re Appeal of Colorado Interstate Gas
Co., 270 Kan. 303, 305, 14 P.3d 1099 (2000). In these circurnstances, there can be no relief for the
plaintiffs by exhgusting an administrativé:emedy — the administrative remedy is not availab]é.
| In order to understand the problem created by the present situation, it is important to
understand the dates that control the statutory administrative process of public utility assessment.
Inthetable helo‘.w, the “fu'blic Utility Calendar™ is taken from the Kansas Department of Revenue's

website (b‘ ttp://www ksrevenus.org/pvdpubucslendar. htm)(Exhibit “A™): -




Statutory Procedure

Taxpayers’ Circumstances

| Informal Vatuation Appeal Conference -

Jamary 1 - The valuation date (K.S.A. 79-
5a04)

March 20 - Filing deadline (K.5.A. 79-5202)

Filing Extensions - No filing extensions are
available under the law.

Must be requested in writing, stating
objections, within 15 days of the mailing date .
of the "notice of value indicators”, A "notice of
value indicators” can be mailed between'
March 21 and June 14. The mailing of an
amended "notice of value indicators” follows
all informal conferences and restarts the clock
on appeals to the State Board of Tax Appeals
{BOTA). All informal valuation conferences
must be completed before June 15, Failure to
request an informal valuation conference does
not preciude an appeal under K.S.A. 74-2438
(BOTA).

Appeal Valuation to State Board of Tax
Appeals - Must be requested within 30 deys of
the mailing date of the "notice of value
indicators”.

June 15 - Certification of the assessed
valuetions determined by the department is
sent to County Clerks. The division can affect
no change in value after certification without
action of the State Board of Tax Appeals.
December 15 or before - The county treasurer
mails tax statements to the taxpayers, which
indicate the tax due, and other information
required by statute (K.S.A. 79-2001).
December 20 or before - Pull or first half
taxes must be. paid to the county treasurer in
order to avoid penalties, (K.S.A, 79-2004a).

Mey 20 - Senate Bill 147 fipally approved

Jume 15 - Valuations certified to counties
without Plaintiffs’ property included.
July 1 - Senate Bill 147 takes effect.
Change in definition of “public utility”

.| purports to be retroactive to December 31,

2003, .
July 2 — Administrerive letter sent by

Property Valuation Division, requesting
Rendition to be submitted by Angust 1.

Later date — Other purported public utilities
are Teceiving notices from Property
Valuation Division requesting Renditions to
be submitted by still later dates




‘q_a‘;’

Even the tax protest procedure set out in K.S.A. 79-2005 is not available to the Taxpayers.
K.5.A. 79-2005(0) states that the protest process “shall not apply to the valuation and assessment

' of property assessed by the director of property valuation * * *.”

The defendants argue:

Full and adequate administrative remedies exist to address plaintiffs’ claimed
exemption; in fact, several of the plaintiffs have availed themselves to these remedies
inthe past. K.S.A. 79-5a05 establishes an informal conference procedure before the

* director of property veluation where these plaintiffs may challenge the valuation and
. assessment of their property, K.S5.A. 74-2438 establishes the right to appeal the
informai conference decision to the board of tax appeals pursuant to K.S.A, 74-2438.

Answer and Affirmative Defense, at p. 5.

Giventhe statixtozytimc line it is manifest that no administrative remedy exists forthe clzims

asserted in this action. K.S.A. 79-5a02 requires that public utilities file rendition statements before .

March 20 of each year. That was impossible for the plaintiffs in this case, since on March 20, there
was no texable property to render. On March 20, these tax;;ayerg had absolutely no obligation to
-Terder property — as of that date, the taxpayers were not “public utilities” ander K.S.A. 79-5801, ef
seq., and the property now sought to be taxed had been held‘exempt. Because the act purporting to
'tax these taxpayers for this property then exempt from taxation took effect July 1, 2004, the initiation
of any administrative remedy departs from the statutory procedure for agsessing public uuhtms

© The step in the process highlighted by the defendants in K.S.A. 79-5a05 is the informal
conference with the director of property valuation. The governing statutes, however, rcqnirg that the
informal conference occur prior to June 15. Even the Dcﬁamncnt acknowledges in its Public Utility

Calendar: “All informal valuation conferences must be completed before June 15.”

4




This limitation on when informal conferences can occur was legislated in the governing
statutes. K.S.A, 79-5a27 requires that on or before June 15 of each year, “the director of property
valuation shail certify to the county clerk of each county the amount of assessed valuation

. apportioned to each taxing unit therein for p_roperlics valued and hsseaacd under K.S.A. 79-5801 et
seq., and amendments. thereto.” The Kansas statutes give some discretion to change values before
certification. As stated in X.S,A. 79-5205; “At any time before certification of the assessed
valuation to the counties, the director may correct any valuation that will make it more just and
equal” (Bmphasis added) After the values have been certified — and for this tax year, that

- certification has occurred - the Director has no ﬁowa: to change values, That factis ackn;zwledged
in the “Public Utility Calendar” published by the Department of Revenue: “The division can affect
10 changs in value after certification without action of the Stats Board of Tax ‘Appeals.”

The administraﬁve process for the assessment of public wtility property is thus peggeti toa

 firm date of June 15, by which time the countjes are told the value of public utility property that is
subject to taxation, and can proceed with \;hebudgeﬁQg process on that basjis, By June 15 of any tax
year, all final decisions of the Director of Property Valuation are issued, and, nothing ﬁxrthe.:rremains.
for the Director of Property Valuation to do, except implement any changes that result from action -
i:»ythe Board of Tax Appeals based upon appca;ls of & decision by the Director of Property Valuation
made prior to June 15. Because the sta';utc at issue in this case was effective on July 1, 2004, with

so;:ne provisions purportedly tetroactive to December 31, 2003, this admindstrative process is
| completely inapplicable.
One of the claims made in this action involves the application of the “moving in interstate

commerce” exemption, X.S.A. 79-201f(a). In the new act, the change to the definition of public

-5




utility was ostensibly made retroactive to December 31, 2003. The change to the interstate
commerce exemption was not retroactive, rather it went into effect on July 1, 2004. Thus, the
natural gas that the state is a@pﬁng to tax was stafitorily exempt from taxation. The problem is
that there may be no statutory way in which this exemption can be claimed. ¥n J. Enterprises, Inc.
v. Board of Harvey County Comm’rs, 253 Kan. 552, 857 P.2d 666 (1993), the Court confronted a
case in which a taxpayer brought an action claiming that certain property it held was exempt from
taxation by virtue of the merchemts and mannfactiurer’s inventory exemption. In that case, the Court
held that the taxpayer “was provided with a full and adequate administrative remedy under the
ﬁrovision of K.5.A. 1992 Supp. 79-2005, KSA. 74-2426, and K.S.A. 1992 Supp. 79—213 for the
determination of whether its rent-to-own property was tax-exempt under the provisions of K.S.A. .
1992 Supp. 79-201m." 253 Kan. at 565. In sharp contrast to that situation, these statutes do niot
provide these plaintiffs with any remedy.
' Oneremedy provided most taxpayers is the abi]ity.to pay taxes under protest, and then pursue
an administrative remedy for tﬁe return of that tax money. That process is set outin K.S.A. 79-2005.
K.S.A. 79-2005(0), however, provides that the tax protest process “shall not apply to the valuation
and assessment of property assessed by the director of property valuation ® * *.”
The typical axcﬁpﬁm process may ﬁlso be unavailable. K.S.A. 79-213 presently provides
#prqcass for obtaining exemption determinations for propexty that is assessed at the county level —
on its face it does not appear to apply to property assessed by the Director of Property Valuation,!

K.S.A.74-2426 establishes the right to review certain orders of the Board of Tax Appeals, but it does

! It is our understanding that the Property Valuation Director has received and

considered a limited number of exemption requests under this statote.




not establish any administrative mechanism to present this exempﬁon question to that beard. In
short, the statutes that established a full and adequate administrative procedure for review of the
exemption claim in J. Enterprises, Inc. v. Board of Harvey County Comm’rs may not be applicable
in the present case. - |

The absence of any clear administrative remedy distinguishes ﬁis case from those cited by
the defendants. In In re Tax Exemption Application of Central Illinois Public Services Co., 276 Kan.

612, 78 P.3d 419 (2003), the tax exemption and tax grievance procedures wese available. At that

- time the property was not directly assessed by the Director of Property Veluation, Because there

-is no applicable administrativo remedy ~ much Jess a full and adequate one — this Court has the

auhoﬂtymnﬂeontlﬂscm

One of the centra! issues raised in this case is the constitutionslity of Senate Bill 147, The
Plainfiffs are asserting that the bill violates the Commerce Clanse of the United States Constitution,
(Count I); that it violates the Kansag State Constitution, (Count I); that it violates due process
protections under bath the United States and the Kansas State Constitutions (Count V); and that it
violates Article 2 § 16 of the Kansas Constitution (Count VI). These constitutional issues cannot
be resolved by any administrative agency.

In Zarda v. State, 250 Kan, 364, 370, 826 P.2d 1365, cert. denied 504 U.S. 973 {1992), the
Court made it manifest that administrative agencies ere not authorized to rule on constitutional

questions. That mle has been followed consistently: See, e.2., In.re Appeal of Colorado Interstate

"Guas Co., 270 Kan. 303, 305, 14 P.3d 1095 (2000) (“We recognize that BOTA has no authority to

rule on these constitutional issues.™); Copeland v. Rd!&inson, 25 Kan. App.2d 717,721, 970 P.2d4 69

-
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(1998)(* Administrative boards and agcndies may not rule on constitutional guestions.”); In re

" Barton~Dobenin, 269 Kan. 851, 854, 9 P.3d 9 (2000)("BOTA did not have jurisdiction to address

the constitutionality of the statute.’).

The clear result of the defendants’ position is that the plaintiffs are left without an
admi:ﬁsh’aﬁvefor-mnin which to assert their constitutional claims. Under these circomstances, thets
13 no requirement to exhenst rembdi& prior to bringing suitin cﬁurt. “Exhenstion of administrative
remedies is not required when administrative remedies are inadequate or would serve no purpose.” |

In re Pierpoint, 271 Xan. 620, Syl. 2_. 24 P.3d 128 (2001). Because in this case the constitutional

. issues camnot be decided by any administrative agency, and especially becanse there is no

adﬁﬂsﬂﬁve remedy available to the plaintiffs, no exhaustion is required. Under these
citoumstances, Courts permit litigants to bring their suit without requiring that the claims first be
brought before an administrative agency. Morgan v. City of Wichita, 32 Kan.App.2d 147, 80 P.3d
407 (2003). Accord, In re Tax Application of Lietz C'om;tr. Co., 273 Kan. 890, 906, 47 P.3d 1275
(2002).

| Even in casés where there are sdministrative remedies that monst be exhausted, Cotrts cen

and will decide underlying constitutional issues prior to requiring exhaustion. Such was the case in

" Boeing Co. v. Oaklawn. Bnprovement Dist., 255 Kan. 848, 877 P.2d 967 (1994). In that case, the

' Court reached and decided a constitutional due process attack on an underlying tax statute before

ordering that the case proceed through the administrative process.

‘For this reason as well, exhaustion is not reguired.

-8-
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K.S.A. 60-907 provides a ramedy to taxpayers to seek injunctive relief “to enjoin the illegal
levy of any tax, charge or assessment, the collection thereof, or any proceeding to enforce the same.,”
" InMobil Ol Corporationv. Reynolds, 202 Kan, 179, Syl. 1,446 P.2d 715 (1968), the Court clearly
delineated the meaning of this statute;
The expression “illegal levy of any tax, charge or assessment” as contained
in K.S.A, 60-907(2) has reference to actions of an administrative official or board
taken without statutory anthority or contrary to statutory authority or to action taken
by an administrafive official or board which is permeated with fraud, corruption or
* conduct so oppressive, arbitrary or capricious as to amount to frand in connection
with the levy of a tax, charge or sssessment.
Similarly, in Boeing Company v. Oaklawn Improvement District, 255 Ran. 848, Syl. 2, 877
P.2d 567 (1994), the Conrt interpreted K.S.A. 60-907 to refar to “an action of an adminisirative
official or board taken without valid legislative anthority * * * » When a tax official acts outside

of the authority granted by statuts, Courts do not hegitate to act; “The courts have no difficulty with

- their power and anthority where taxing officials attempt to proceed without statutory authority or to

proceed confrary to .thc statutes; such matiers are within the province of the judiciary.” Misco

Industries, Inc. v. Board of Sedgwick County Comm'rs, 235 Kan, 958, 967, 685 P.2d 886 (1984).

The plaintiffs do not allege that the conduct of the defendants is fraudnlent or cortupt in any -

- 'way. Rather, the retroactive natere of the statute has caused the defwdmts to atiempt to mndertake

actions that are “without statutory authority” and indeed are *contrary to statutory suthority.” It is

this absolute Iack of authority, and the undertaking to act against affirmative restrictions on the

defendants’ airthority, that gives rise to jurisdiction under this statute.

edE EW L




The defendants are in the process of re-certifying values of utility property after the statutory
deadline for doing so. Asnoted above, K.S.A. 79-5a27 requirea that “on or before June 15 of any
 tax year, the director of property valuation shall certify values to counties. Standing alone, this date
may be seen as one that is directory, rather then mandatory:
Generally speaking, statutory provisions directing the mode of proceeding by public : 1
officers and intended to secure order, system and dispatch in proceedings, and by &
disregard of which the rights of parties canmot be injuriously affected, are not
regarded as mandatory, unless accompanied by negative words importing that the
acts required shall not be done in any other manner or ime than that designated. See .
discussion on mendatory and directory legislation in Board of Education af City of
Wichita v. Barrett, 101 Kan. 568, 570, 167 P. 1068; City of Hutchinsorn v. Ryan, 154 :
Kan. 751, 121 P.2d 179, and School District v. Board of County Com'rs of Clark
County, 155 Kan. 636, 638, 639, 127 P.2d 418.
‘ Shriver v. Bourd of County Com'rs of Sedgwick Co. 189 Kan. 548, 556, 370 P.2d 124 (1962).
Whether or not that date is directory really is not a critical issue. Undoubtedly, the
 defendants duly certified values by that date to the varions counties as required by this staxute; of
more importance is K.8.A, 79-5a05, which provides in part:

" At any time before certification of the assessed valuation to the counties, the
director may correct any valuation that will make it more just and equal.

* (Bmphasis added), By this restriction, the legislature has eliminated the suthosity of the defendamnts

to change valuations after the certification has been issued to the counties.? The entire thrust of the

2 “The maxim expressio unius est exclusio alterius, i.e., the inclusion of one thing

imphies the exclusion of another, may be applied to assist in determining actual legislative intent t
which is not otherwise manifest, although the maxim should not be employed to override or : "

defeat a clearly contrary legislative intention.” In re Marriage of Killman, 264 Xan. 33, 42, 953 ;
P.2d 1228 (1998). . ;

-10-
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present process that the defendants have initiated will lead to the Director violating this'particnlar
Tegtriction — & change on assessed values after certification. |

‘That restriction is consistent with other express limitations placed upon the power of the
Director of Property Valuation. For example, when the statutory time lines are not complied with,
tha Director of Property valuation is given only alimited role. E.S.A. 79-5802 provides thai_;: “If any
public utility s!-mJJ fail to provide the information as required, the directar of property valuation shall
advise the attorney gene&al of such noncompliance and the attorney general shall proceed againat
such utility to enforee compliance herewith.” In light of this statute, it would appear that if property

8 not rendered as required by Mirch 20 of a tax year, the only authority that the Director of Property

‘Valnation may have with respect to a utility that has not timely filed 2 rendition is to refer the matter

to the Attorney General. Nothing in the statute seems to grant the Director of Property Valuation

the power to change the rendition date - a fact that the department seems to recognize on its

: bpnblished calendar, which indicates that “No fling extensions [for Iendiﬁuﬁs] are available under

the law.”

In the present case, the Director of Property Valuation has undertdken to arrogate untp
himself the antherity to sst rendition dates inconsistent with the stamte, the authority to rejcenify
'value.s in contradiction to the authority under the statute, and the apparently the antharity to make
rﬁ]es up and apply them differently with different taxpayers.- These actions are taken without

statutory authority, “The constitution of Kansas does not prescribe the method of levy, assessment

and collection of taxes, or of dctermining whether property is exempt; those matters are wholly

statutory and whatever remedies or procedures are available in connection therewith are to be found

in the statutes.” Shriver v. Board of County Com'rs of Sedgwick Co. 189 Kan. 548, 555, 370 P.2d

-11-




124 (1962). “In the ebsence of valid statutory authority, an administrative agency may not ¥ * *
substitute its judgment for that of the legislature, It may not exercise its powers derived from the
Tegislature to modify, slter, ar enlatge the legislative act which ia being administered.” Director of
Taxation, Dept. of Revenue v. Kansas Krude Oil Reclaiming Co., 236 Kan. 450, Syl. 2, 691 P.2d
1303 (1984). Any action “by achninisﬁ'aﬁve bodies must be within its statntory authority and may
not cont'révene or nullify a controlling statutory enactment.” Lakeview Village, Inc. v. Board of
 County Com'rs of Johnson Couny, 232 Kan. 711, Syl. 6, 659 P24 187 (1983).

| Because there is no statutory anthority for the administrative actions undertaken by the

defendants, this Court has proper jurisdiction to enjoin those actions,

CONCLUSION
For the foregoing reasons, the Court should conchude that it has juﬁs'diction. and procesd
with this action.

Respectfully Submitted,
MORRIS, LAING, EVANS, BROCK &
EKENNEDY, Chartered

By: . #2op/2
Richard F, Hayse SC#07010
Michael Tennen, SC#08505
Robert W. Coykendall, SC#10137
300 N. Mead, Suite 200
Wichita, Kansas 67202-2722
(316) 262-2671; Telephone
(316) 262-6226; Pax

Attorneys for Plaintiffs
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S CERTIFICATE OF SERVICE

/
I hereby certify that a true and corvect copy of the above and foregoing document was
deposited in the U.S. mail postage prepaid on this 22 day of October, 2004, addressed to the
following:
William E. Waters
Division of Property Valuation
Kansas Department of Revenue
Docking State Office Building, 4™ Floor
- 915 8.W. Harrison Street
Topeka, Kansas 66612-1585 ]
I
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Public Utility
Calendar

January 1 - The valuation date (K.5.A, 78-5a04)
March 20 - Fliing deadline (K.5.A. 79-6a02)
Filing Extenslons - No filing axtensions are available undar the faw.

Informal Valuation Appeal Conference - Must be requestad in writing, stating
objecfions, within 15 days of the mafling date of the "notlce of vaiue indicators®,
A "notice of value Irndicators” can be malied bstween March 21 and June 14,
The malling of an amsnded "notice of valus Indlcators” follows all Informal
confarences and restarts tha clock on appasls to the State Board of Tax
Appeals (BOTA). All informal valuation confsrences must be completed before
June 15. Fallure to request an informal valuation conference does not preclude
an appeat under K.S.A. 74-2438 (BOTA).
Appeal Valuation to State Boaerd of Tax Appeals - Must he requestsd within 3(}
days of the malling date of the "nofice of value indicators™,
June 15 - Certification of the assaesaed valuetions detsrminad by the

Is semt to County Clers. The division can affect no change in value
after certification without actien of the State Board of Tax Appeals.
Decembar 15 or bafore - The county freasurer malls tax statements to the
taxpaysrs, which Indicate the tax due, and other information required by statute
(K.S.A. 78-2001).
Dacember 20 aor before - Full or first half texes must be pald to the county
treasurer In order to avold penalfies. f the first half taxes are nol paid by
December 20th, the full amount becomes immediately due and payable and
late paymant intersst wilt begin io accrue,
May 10th of the next year - The cecond half taxes must be peid to the county
tremsurer in order o avold penalty (K.S.A. 78-2004a).

Proj
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BEFORE THE BOARD OF TAX APPEALS
OF THE STATE OF KANSAS

[N THE MATTER OF THE APPEAL OF )
MISSOURI GAS ENERGY, A DIVISION OF )
SOUTHERN UNION COMPANY )
FROM A DECISION OF THE DIRECTOROF )  Docket No.
PROPERTY VALUATION OF THE STATE )

OF KANSAS FOR TAX YEAR 2004 )
PURSUANT TOK.S.A, 74-2438 )

EAL

NOTICE OF APP

Taxpayer, Missouri Gas Energy, a division of Southern Union Company
("MGE"), pursuant to K.S..A. 74-2438, gives notice of appeal of the decision of
final action of the Director of Property Valuation (“PVD") dated Septembar 28,
2004 (PVD Account No. G4006), attached as Exhibit "A” for reasons which
include, but are not limited to, the following:

1. MGE is a division of Southern Union Company, a corporation
brganized under the laws of Delaware. It is not certiﬁcated as a public utility in
Kansas, nor does it engage in the business of providing public utility services in
Kansas. MGE Is not a public utility as defined by K.S.A. 79-5a01, nor is it a
public utility under Article 11, Section 1 of the Kansas Constitution.

2. MGE purchases natural gas for resale and coniracts with an
interstate underground storage operator to raceive naturaf gas storage services

on the Panhandie Eastern Pipe Line and Southern Star Central Gas Pipeline

éystems.




3. Natural gas owned by MGE is merchants’ inventory and,
accordingly, is exempt from Kansas ad valorem taxation under Article 11, Section
1 of the Kansas Constitution and K.S.A. 79-201m,

4 Natural gas owned by MGE is exempt from ad valorem property
taxation as personal property moving in interstate commerce under the
provisions of K.S5.A. 79-2011.

5. imposition of an ad valorem property tax on MGE’s natural gas that

is temporarily stored in underground reservoirs, but continuing to move in

interstate commerce, violates the Commerce Clause and the Import Export -

Clause of the United States Constitution. ,

B. I.mposiiion of an ad valorem property tax on MGE's natural gas that
is meréhants’ inventory and not owned by a public utility, as that term is defined
under Kansas law, violates Article 11, Section 1 of the Kansas Constitution.

7. The attempted retroactive imposition of ad valorem‘ property tax on
natural gas owned by MGE as a result of legislative action taken months after the
taxation date constitutes a violation of MGE's due process rights secured by the
14" Amendment to the United States Constitution and by the Kansas
- Constitution.

8. Legislation purporting to impose an ad valorem property tax on
hatural gas owned by MGE, House Substitute for Senate Bill 147, violates Article
2, Saction _16 of the Kansas Constitution in that it contains more than one subject

and, as a conseguence, should be held to be invalid in its entirety.




9. PVvD’s final notice of valuation improperly allocates the value of
natural gas owned by MGE to Kansas. |

10.  PVD's final notice of valuation does not reflact the fair market value
of natural gas owned by MGE and allocated to Kansas.

WHEREFORE, MGE requests the Board to conduct a hearing pursuant to
| K.S.A. 74-2438 to resolve any legal and factual issues; fo find that MGE's natural
gas is exempt from taxation pursuant to K.S.A. 78-201f and K.S.A. 79-201m; to
find thét PVD has erroneously and unlawfully valued and assessed property of
MGE as if it were a public utility under provisions of Kansas constitutional and
statutory law; to find that PVD has erroneously allocated volumes of natural gas
to Kansas; to find that PVD’s valuation of MGE's gas does not reflect its fair
market value; to preserve evidence for a judicial determination of constitutional
issues beyond the jurisdiction of the Board; and to grant such other rellef as may
bs just and equitable.

Respectfully submitted,

By:
ichae! Lennen SC#08505
MORRIS, LAING, EVANS, BROCK &
KENNEDY, CHARTERED
300 North Mead, Suite 200
Wichita, Kansas 67202
(3186) 262-2671
(316) 262-6226; Fax

.ATTORNEYS FOR TAXPAYER .
MISSOURI GAS ENERGY, A DIVISION OF
SOUTHERN UNION COMPANY




CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing NOTICE
OF APPEAL was mailed on this 20tk day of October, 2004, by first class United
States mail, postage prepaid and properly addressed to:

Mark S. Beck, Director
Division of Property Valuation
Kansas Department of Revenue
Robert B. Docking State Office Building
. 915 SW Harrison Street, Room 400
‘Topeka, KS 66612-1585 ;

William E, Waters
Attomey
Kansas Department of Revenue
Division of property Valuation
- 526-S Docking State Office Bidg.

915 SW Harrison Sirset
; %ichael Lennen SC#08505 :

Topeka, KS 66612-1585




.. OCT.25. 2006 3:20PM  MISSOURI GAS ENERGY e _ RO.8017 B 2/4
KANSAS
JOAN WAGNON, SECRETARY ' KATHLEEN SEBELIUS, GOVERNOR
DEFARTMENT OF REVENUE
DIVISION OF PROPERTY VALUATION
September 28, 2004
SG-MISSOURI GAS ENERGY
JOHN DAVIS -
3420 BROADWAY L
KANSAS CITY MO 64111 RE: Accotmt Number G4006
Dear Sir: |

Enclosed is an amended unit valuation notice of Kansas' Director of the Division of Property
Valuation for the above-entitled company. The notice is the results of an informal valuation
conference scheduled and held at the request of the company pursuant to K.5.A.79-5a05.
Depending on the outcome of the conference the amended notice may or may not reflect a change
from the original valuation.

The amended notice represents the written ﬁnding, ruling and order of the Director for the
purposes of further appeal under K.5.A. 74-2438.

K.S.A, 74-2438 states in part:

An appeal may be taken to the state board of tax appeals from any finding, ruling, order, decision,
or other final action on any case of the director of taxation or director of property valuation by any
person aggrieved thereby, Notice of such appeal shall be filed with the secretary of the board
within thirty (30) days after such finding, ruling, order, decision, or other action on a case, and a
copy served upon the director concerned. The board shall fix a time and a place for hearing said

appeal, and shall notify the appeliant or his attorriey of record at least five (5) days prior to the date
of said hearing,. '

The Kansas Board of Tax Appeals address, phone and fax are: Docking, State Office Building, 915
SW. Harxison St., Suite, 451, Topeka, Kansas 66612-1505, Phone (785) 296-2388, Fax (785) 296-6690.

Appeal to the Board of Tax Appeals is a formal appeal and should not be undertakeri lightly.

il

John H. Hughes
- QG Company File

Sincerely,

DOCKING STATE OFFICE BULDING, 915 SW HARRISON ST., ROOM 400, TOPEKA, KS 66612-1585
Voice 785-294-2365 Fax 785-295-2320 hitp://wwh kerevenue org/f
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.. s OCT. 25,2004 3:28PM

P ———r——

JOAN WAGNON, SECRETARY

DEPARTMENT QF REVENUE
DIVISION OF PROPERTY VALUATION

8G-MISSOURI GAS ENERGY
JOHN DAVIS
VE-CONTROLLER (MGE)
3420 BROADWAY

KANSAS CITY MO 64111

DIRECTOR'S 2004 UNIT VALUE:

AFPLICATION TO KANSAS:
ALLOCATION CALCULATION:
iKznsas Investment/System Invastrment
48.285,145 48,285,145

Director's Upit Value

" Xansag Allocstion Fastor
Kansag Marker Value
Assesiment Rate (@ 33%
KANSAS ASSESSED VALUE
COMPANY INDICATORS
COST APPROACH:
Book Original Cost

Book Original Cost Less Depreciation
Net Investment Adjusted for Qbsolescence
Repryduction Cost Less Deprecintion

MARKET APPROACH:
Equity Resldual
Stock and Debt

. INCOME APPROACH:

Foreoast NO1 0  Rate
Aciuai NOI 0 Rate

I have considereq the information grosented mthcheadngforﬁurcmnpmmdhavemds & review of the materials and -
- testimony avallable to me. From this examination, 1 have concluded that the Directer's Uit Value of your company is &5 shown
gbove. This "Notice" constitutes the Director's final agtion to date,

0000
D000

Allocation Factor:

NO. 8017 P /¢
-

KATHLEEN SEBEULS, GOVERNQR
September 28, 2004
dmended Notice

Ga006

45,223,705
1.000000
45,223,705

x 1000000
45,223,705

x 0.530000
14,023,823
48,285,145

0

0

452323,705

0

¢

¢

T wish to extend 2 note of appreciztion for the courteous manner in which your company wes represemed.

W

i
i
{

(T

Direstor

DOCKING STATE OFFICE BUILDING, 9135 SW HARRISON ST.. ROOM 400, TOFEKA, KS 664121585
g Volce 785-294-2345 Fax 785-294-2320 hitpi/feeww fsrevenue.org/
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s 0CT 252004 3:28PM - MISSOUR1 GAS ENERGY ] Ko, 8017 P 474
P ' Kansas Department of Revenue
bBivision of Propatty Valuation
State Appraised Property Bureau
Publlc Utility Seetion

Robart B. Deeking Stata offive Building
815 5.W. Hawlson St

) . Tel. {785) 2062386
Topeke, Kensas 68812-1585 ) FAX (785) 295-2320
APPRAISAL REPORT
MiISSOURI GAS ENERGY (G4006)
For the Tax Year
2004
STORED NATURAL GAS ) 28-Sep-04
ORIGINAL COST | : : , 48,285,145
, — Cost of Gas As of Gas In Storage
- , Janyary 1 2004 {mmbtu)
STORAGE FIELD FIELD OPERATOR (Per mmmbtu)
"~ Southern Star Central Plpeline | 5.38 1,183,716
Colorado Interstate Gas Company .
Panhandie Eastarn Plpeiine ‘ 5.335 715,412
Southern Star Central Pipeline 538 1,214,502
Northerm Natural Gas Company
Southern Star Central Pipeline 538 1,847,921
Northern Nalural Gas Company
- Southem Star Central Fipeline - 5.38 679,688
Southern Star Central Pipeline 5.38 100,054
Southern Star Centcat Pipeline 538 025885
Southern Star Central Pipeline 538 1,744,789
—— : . D iami R RS
' 8,411.877
MARKET VALUE OF STORED NATURAL GAS 45,223,705

1

Mark S. Beck, Direclor
John H. Hughes, Bureau Chief
Floyd R. Rumsay, Supeérvisor
Roger A, Dallam, Appraiser

This appralsal report was produced; (1) by the captioned agency, (2) is the scle
property of the captiened egency; (3) under the mandatas and guidange of K.S.A.
- Articie 5a; (4) to pmvms_a basis for ad valorem taxation of utllity property in Kansas.
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' BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE APPEAL OF

MISSOURI GAS ENERGY, A DIVISION OF SOUTHERN

ONION COMPANY FROM A DECISION OF THE DIRECTOR

OF PROPERTY VALUATION OF THE STATE OF KANSAS FOR

TAX YEAR 2004 PURSUANT T0 E.5.A, 74-2438 ’
Docket No.

ENTRY OF APPEARANCE
COMES NOW the undersigned and enters an appearance as counsel for the

appeliant in the above entitled matter.

! Si;nature

Michael Lennen #08505
Print Name and Kansas Supreme Court No.

- 300 N, Mead, Sulte 200
Address

Wichita, Kansas 67202
City, State, Zip

(316 )  262-2671

Telephone

Rev, 9/00
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BTA-Rev. 9/99

ATTN: JOEN DAVIS
TP-CONTROLIER, (MGE)
3420 BROADWAY
| RANSAS OTTY M0 84111

816~360-.S‘? o

herchy uppoints the following individaal, corpnrauon, limited Labitity enmpmy,
organization, firm or partnership

300 N. ¥esad, Suite 200
" ¥ichita, Kansas 67202

316=262=2671

to represent the shove amed proparty owner before the State Board of Tax Appeals

pursuant to the Boayd™s rules and regulations for property located tn . ? VD 33933535 property

ﬂgﬂfur the 2004 tax yenr(s),

o,

\%\P‘fmﬂy Owner and Date




