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DISTRICT COURT OF SHAWNEE COMM KANSAS
200 East 7th

Topeka, Kansas 66603 .
Division 09
Chapter 60

MISSOURI GAS ENERGY A DIVISION OF SOUTHERN
Plaintiff 1

VS .

DEPARTMENT OF REVENUE STATE OF KANSAS
B/S ATTY GENERAL
120 SW 10TH STREET
TOPEKA, KS 66612
Defendant 2

RICHARD F NAYSE .
MORRIS LAING EVANS BROCK
300 N MEAD STE 200
WICHITA, KS 67202-2722
Attorney for Plaintiff 1

Dated B September, 2004

------------------ ---------
Official

Seal of the District Court
Shawnee County, Kansas
29 January MDCCCL%I

----------------------------

Case Number 04C 001229

SUMMONS

To the above named Defendant,
You are hereby notified that an action has been commenced against you in
this court .

	

if you wish to dispute the claim, you are required to file
your answer to the Petition with the court and serve a copy upon :

Within twenty (20) days of service upon you,

	

if you fail to do so, judg-
ment by default will be taken against you for the relief demanded in the
Petition .

	

Any related claim which you may have against the plaintiff
must be stated as a counter claim in your answer, or you will be barred
from making such claim in any other action .

0425200226 YNA PG 1

Angela M . Callahan
Clerk of the District Court

By BARSOTSLHT
Deputy Clerk



VS.

MISSOURI GAS ENERGY, a division of
SOUTHERN UNION COMPANY, CENTRAL
ILLINOIS PUBLIC SERVICECOMPANYd/b/a,
AmerenCIPS, UNION ELECTRIC COMPANY d/b/a
AmerenUE, BP ENERGYCOMPANY, PROLIANCE
ENERGY, L.L.C .

Plaintiffs

JOAN WAGNON, as Secretary ofRevenue, MARK
BECK, as Director ofProperty Valuation Division,
and DEPARTMENT OF REVENUE, DIVISION OF
PROPERTY VALUATION, STATE OFKANSAS

Defendants .

PetitionPursuant to K.S.A. Chapter 60

IN THETHMD JUDICIAL DISTRICT
DISTRICT COURT, SHAWNEWOUNTY, KANSAS

DIVISION Ll

PETITIONFORDEC_LARATORY ANDINJUNCTIVERELILF

FILED BY CLERKR'S. DISTRICT COURTTHIRD JUDICIAL DIST.TOPEKA, KS.

20DU SEP -8 p 2..
30

CASENO.~OO1229

Fortheir causes ofaction against the above named Defendants, the Plaintiffs state and allege

as follows:

1 .

	

.

	

Plaintiff Missouri Gas Energy is a division of Southern Union Company, a

corporation organized under the laws ofthe State ofDelaware. Missouri GasEnergy has a correct

mailing address of 3420 Broadway, Kansas City Missouri, 64111 .

2.

	

PlaintiffCentral Illinois Public Service Company, d/b/aAmerenCIPS, is acorporation

organized underthe laws ofIllinois . It has a correct mailing address ofPO Box66149 (CODE 210)

St. Lows, Missouri, 63166-6149 .



3. PlaintiffUnionElectricCompany,d/blaArnerenUE,isacorporationorganizedunder

the laws ofMissouri . It has a correct mailing address ofPO Box 66149 (CODE 210), St. Louis,

Missouri, 63166-6149 .

4 .

	

PlaintiffBP Energy Company is a corporation organized under the laws ofthe state

ofDelaware. It has a correct mailing address ofP.O . Box 3092 Houston, Texas 77253-3092 .

5. PlaintiffProLianceEnergy,L .L.C.isalimitedliabilitycompanyorganizedunderthe

laws ofthe state ofIndiana. It has a correct mailing address of 111 Monument Circle, Suite 2200,

Indianapolis, Indiana 46204-5178 .

6.

	

TheDefendants arethe agencyofthe State ofKansas charged withthe responsibility

ofvaluing and assessing public utilityproperty and apportioning the assessedvalue ofsuch property

to taxing units for ad valorem tax purposes, and the officials at that agency charged with applying

the provisions of certain Kansas statutes related to property taxation. The Defendants have

undertaken to enforce the provisions ofHouse Substitute for Senate Bill 147 ("Senate Bill 147"),

enacted by the 2004 Kansas Legislature against these Plaintiffs. Specifically, the Defendants have

commencedaprocess of valuing and assessing natural gas ownedby the Plaintiffs, whichgas has

been allocatedto the Plaintiffs byinterstate undergroundnatural gas storage facility operators which

operate natural gas storage facilities within the state ofKansas . Pursuantto KS.A- 60-304(d), the

state agency can be served by serving the Attorney General of the State ofKansas . Pursuant to

K.S.A. 60-1712, because the action alleges that a statute is unconstitutional, the Attorney General

or an Assistant Attorney General should be served with a copy as well.

SUMMARYOF THE ACTION

7.

	

This action is brought pursuant to 42 U.S.C . § 1982. Plaintiffs seek injunctive relief

preliminarilyand permanentlyenjoining the Defendants and allpersons subjectto their direction and



control from depriving Plaintiffs of their rights guaranteed by the United States Constitution.

Plaintiffs further seek declaratory relief pursuant to R.S.A . 60-1701, et seq. Plaintiffs also request

the Court to determine that an actual controversy exists between theparties, and to award reasonable

attomeys' fees and costs pursuant to 42U.S.C . :§ 1988 .

8.

	

This actionalsoseeksinjunctiveanddeclaratoryrelieftoprotectthesePlaintiffsfrom

any efforts bythe Defendants to construe and enforce the terms ofSenate Bill 147 in such amanner

as to- treat Plaintiffs as public utilities doing business in Kansas for ad valorem tax purposes in

violation of the Kansas Constitution .

9.

	

Thisactionalsoseeksinjunctiveanddeclaratoryrelieftoestablishthatthenaturalgas

the Defendants are seeking to tax is exempt from the taxation under applicable statutoryprovisions

exempting certain property from ad valorem taxation.

10.

	

Thisaction also seeksinjunctive anddeclaratoryrelieffinding SenateBill 147 to have

been enacted in violation of the one-subject rule contained in Article 2, § 16 of the Kansas

Constitution .

BACKGROUND

11. . . On October 31,, 2003, the Kansas Supreme Court entered an opinion in In re

Application of Central Illinois Public Services Company, 276 Kan. 612 (2003). That case was

brought bythe Plaintiffs identified in paragraphs 1 through 3 herein. Inthat case, the SupremeCourt

concluded that an attempt to deny the merchants' and manufacturers' inventory property tax

exemptionto those Plaintiffs failedbecause thePlaintiffs werenot "public utilities"withinthe terms

ofArticle 11, § 1 ofthe Kansas Constitution.

12 .

	

In upholding the determination by the Board of Tax Appeals ("BOTA'~ that these

Plaintiffs were not "public utilities" undertheKansas Constitution, the Courtdiscussedthe authority



ofthe Legislature to define terms used in the Constitution. The Court stated: "The legislature had

the power to define `public utilities' as used in Article 11, § 1 ofthe Kansas Constitution (2002

Supp.) and did so in amanner which neither enlarged nor lessened the constitutional provision and

had a reasonable and recognizable similarity to generally accepted definitions and the common

understanding ofthe term bythe people ofKansas ." 276Kan.612,Sy1.j9. While explaining that

the Legislature does have some authority to definewhat constitutes "public utility tangible personal

property," the Court also cautioned that "the legislature's deffnitionmust conform tothe commonly

understood meaning of the term." Id. at 619

13 .

	

Until the 2004 legislative session, the statutory definition of "public utilities" was

consistent with the commonly understood meaning of the term It neither attempted to enlarge or

lessen the scope ofthe constitutional provision classifyingpublic utilitypropertyfor ad valorem tax

purposes . K.S.A. 2003 Supp. 79-5aOl . In relevant part, the statutory definition required that, to be

a public utility, acompanymust be engaged in the business of transporting or distributing natural

gas to, from, orwithin the state ofKansas, orthat itbe engaged in thebusiness ofstoring natural gas

in anunderground formation. In the Centrallllinois case, the SupremeCourt held thatthc Plaintiffs

therein did not fit within that definition -they had simply contracted with acompany to store and

transporttheirnatural gas, but didnot engage inthenatural gas storage, transportation or distribution

business inKansas . Noneofthe Plaintiffs herein are engaged inthebusiness ofstoring, transporting

or distributing natural gas in Kansas, nor are they certificated by the Kansas Corporation

Commission to operate as natural gas public utilities in this state.

14.

	

In 1992, Article 11, § I of the Kansas Constitution was amended to exclude

inventories ofpublic utilities from the property tax exemption for merchants' and manufacturers'

inventories contained in the Constitution. Atthattime, public utilities were defined bythe enabling



statute by reference to the definition contained in K.S.A. 79-5a01, as interpreted by the Kansas

SupremeCourt in the Central711inols case . Thus,when the Kansas Constitution wasamended, both

the Legislature and the citizensofKansasreasonablywouldhavebelieved thattheywere authorizing

the removal ofthe merchants' andmanufacturers' inventory exemption from onlythose entitiesthat

were commonly understood to be public utilities, as then defined by K.S.A. 79-5a01 .

15 .

	

In the wake of the Supreme Court's holding, the Kansas Legislature in 2004

undertook to attempt to change the traditional meaning of a "public utility." Senate Bill 147

purportedto expand the definition of "publicutility"inK.S.A . 79-5a01 to include"every individual,

company, emporation, association of persons, brokers, lessees or receivers that now or hereafter

own, control andhold forresale storednatural gas in an underground formation in this state . . : :'

16.

	

TheLegislature providedthat, although the actwould take effect andbe inforce after

its publication in the statute book, i.e., July 1, 2004, the redefinition of"public utility" purportedly

wasto be "applicable to all taxable years commencing after December 31, 2003." Senate BiJI 147,

Section 4(c) . As a result of this timing, none ofthe administrative remedies typically available to

centrally assessed taxpayers clearly are available to the Plaintiff's, although the Defendants have

attempted to fashion some administrative mechanism for enforcement ofthis section ofthe statute .

17.

	

ThePlaintiffs have contracted with certain interstate underground storage operators

to receive natural gas storage services . On January 1,2004, the Plaintiffs ownedrights to natural

that hadbeen delivered for storage and transportation to the Panhandle Eastern Pipe Line system.

lvfissouri Gas Energy also owned rights to natural gas that had been delivered for storage to the

Southern Star Central Gas Pipeline . In connection with the prior challenge to the attempt to tax

stored gas, BOTA found!

When Panhandle Eastern Pipe Line Co. "allocates" gas in storage to this and other
applicants it essentially means that an applicant has a right to get gas from the



pipeline, not a right to get any specific gas from any specific location. Due to the
nature of the industry, there can be no gas identified as Applicant's gas within any
particular storage facility at any particular times; it's rather a system based on
accounting entries, not tangible, physical property transactions .

18 .

	

OnJuly2, 2004, John H.Hughes, Bureau Clrief; State Appraised Property Bureau of

theKansas Department ofRevenue, Division ofPropertyValuation, contacted Plaintiffs, indicating

that "[t]he Divisionhas information indicating that your company has gas in aKansas storage field

as of January 1, 2004." Mr. Hughes included Annual Rendition forms inhis communication with

Plaintiffs, and indicated that those forms were to be completed August 1, 2004. True and correct

copies ofthe communications fromtheKansas DepartmentofRevenue are attached as Exhibits "A"

and "B�.

19 .

	

Thepurported retroactive imposition ofthe tax mayhave deprived the Plaintiffs of

an adequate administrative remedy.

COUNT I

VIOLATION OFTHE UNITED STATES CONSTITUTION
COMMERCE CLAUSE

20.

	

In purporting to impose an ad valorem property tax on gas temporarily stored in

underground reservoirs, the Kansas Legislature attempted to tax goods ofpublic utilities moving in

interstate commerce. Prior to the passage of Senate Bill 147, K.S.A . 79-201f(a) exempted :

"[plersonalpropertywhichismovingininterstatecommercethroughorovertheterritoryofthestate

ofKansas ." Senate Bill 147 added the following exception to this provision: "except public utility

inventories subject to taxation pursuant to K.S.A . 79-5a01 et seq., and amendments thereto."

21,

	

State ad valorem property taxation of goods moving in interstate commerce is

prohibited by the Commerce Clause and the Import Export clause.



22 .

	

Plaintiffs are entitled to a declaration that Senate Bill 147 is unconstitutional and in

violation of the Plaintiffs' rights to the &ee flow of goods in interstate commerce. Plaintiffs are

entitledto injunctivereliefpreventing the enforcement ofSenate Bill 147 againstthem, fordamages

sustained, and to such other and further reliefas maybe available to the Plaintiffs under 42U.S.C .

§ 1983 .

COUNT II

VIOLATIONOFTHE KANSAS CONSTITUTION

23 .

	

MeKansas Constitution granted merchants and manufacturers an exemption from

ad valorem property taxation for inventories they held . An exception to that exemption created in

1992 was for "public utility inventory."

24.

	

Theterm "public utility"wascommonlyunderstood to be as it was defined inK.S.A .

79-5a01 prior to the 2004 amendment. Specifically a "public utility" was understood to be a

company or other entity that engaged in the specified activities that the statute listed as activities

commonly and traditionally understood to be characteristic ofa "public utility."

25 .

	

The2004amendment soughttoredefine "public utility" to include entities thatwould

not be commonlythought ofas "public utilities." For example, "natural gas marketers and brokers"

are not "public utilities." Now, however, pursuant to Senate Bill 147, if "marketers and brokers"

own and control rights to gas stored in aKansas gas storage field andhold that gas for resale, they

would be defined legislatively to be "public utilities," although they are not engaged in any

traditional public utility activity in Kansas.

26 .

	

Imposinganunexpected anduncommondefinition on theterm `public utility"brings

this statute directly in conflict with the 1992 amendment to the Kansas Constitution, in which the

Legislature and the citizens ofKansas excluded from the inventory exemption onlyinventory held



by "public utilities ." Redefining `public utility" in this manner violates the rights ofthe Plaintiffs

secured bytheKansas Constitution's extension ofthe inventory exemption to merchants other than

"public Utilities."

27 .

	

Plaintiffs are entitled to a declaration that to the extent Senate Bill 147 purports to

redefine "public utility" in this uncommon manner, it is void as violating the Kansas Constitution .

Plaintiffs are entitled to injunctive reliefbarring the Defendants from taking any action to enforce

the new definition of "public utility" found in Senate Bill 147.

COUNTIII

PLAINTIFFS ARE NOT WITHIN THE
PROVISIONS OF K.S.A . 79-5a01 AS AMENDED

28.

	

Tobe considered"public utilities"withintheterms ofScrimeBill 141, an entitymust

"own, control and hold for resale" gas within an underground storage facility in Kansas .

29 .

	

Plaintiffs are entitled to a declaration that they do not "own, control and hold for

resale" gas that has been allocated to them in a storage facility. Upon plaintiffs' delivery ofgas to

a storage operator, the gas is held by and control passes to the storage operator . Plaintiffs retain

ownership rights to receive equivalent volumes of gas back from a storage operator. They do not,

however, "control and hold" gas stored in underground formations . Consequently, they are not

"public utilities" as defined by Senate Bill 147. Gas owned by plaintiffs qualifies for exemption

from ad valorem taxation as merchants' inventory.

COUNT IV

PLAINTIPAS' GAS ISEXEMPT UNDER K.S.A. 79-201f

30 .

	

K.S.A. 79-201f exempts goods that are moving in interstate commerce through or

over the territory of the State ofKansas .



31 .

	

Senate Bill 147 purports to amend thisprovision so as to exclude from the exemption

property held by "public utilities" as that bill redefines the term . Although Senate Bill 147 makes

the definition of "public utility" retroactive, that bill does not make the amendment to K.S.A. 79-

201f retroactive.

32.

	

For TaxYear 2004, Plaintiffffh are entitled to a declaration that their gas in storage is

moving in interstate commerce so as to be entitled to exemption underK.S.A- 79-201 f.

COUNTV

DUE PROCESS VIOLATIONS

33 .

	

Senate Bill 147 purported to remove an exemption for Plaintiffs' stored natural gas

retroactively. TheretroactiveremovalofthisexemptionviolatedthePlaintiffs'righttodueprocess, -

in that it denied the Plaintiffs any opportunity to shape their affairs so that they could choose to

minimise or avoid incurring thistaxation, The CentralBlinois case, finding that stored natural gas

owned by Plaintiffs was exempt from personal property taxation as merchants' inventory, was

handed down just two months prior to January 1, 2004, the date on which the taxes at issue herein

are based The Plaintiffs reasonably could and did rely upon the fact that this gas was not going to

be taxed in determining the extent to which they would store gas in interstate underground storage

facilities located in Kansas.

34 .

	

It was late in the legislative session, months after the taxation date, that the Kansas

Legislature undertook to purport to strip the exemption from the Plaintiffs. Senate Bill 147, which

became law on July 1, 2004, denied the Plaintiffs any opportunity to adjust their actions inlight of

the changed taxation rules.



35 .

	

Theretroactive elimination of thus exemption in this manner constitutes a violation

of the dueprocess rights secured by the 14' Amendment to the United States Constitution, andby

the Kansas Bill ofRights. .

COUNT VI

VIOLATION OF CONSTITUTIONAL ONE-SUBJECT RULE

36.

	

Article 2, § 16 ofthe Kansas Constitution provides that "no bill shall contain more

than one subj ect. . . ." Senate Bill 147 is a 45-page bill described in thetitle as "AnACTconceming

taxation . . . . ."

	

The bill not only amends K.S.A . Chapter 79 ad valorem tax statutes, its scope

embraces amendments to the individual income tax, the retailers' sales tax, the clean dbnlang water

fee imposed underK.S .A. Chapter 82 and multiple franchise fees administered by the Secretary of .

State underK.S .A.Chapter 17 . The diverse and unrelated nature ofthe subject matter contained in

SenateBill 147 is illustratedbyNew Section 40 thatpermits retailers to use originbased ratherthan

destinationbased sourcing provisions for calculating sales tax liability during a transition period

extending to lanuary 1, 2005.

	

NewSection 40 is wholly unrelated to the redefinition of"public

utility" for ad valorem tax purposes that is also included in Senate Bill 147 .

37.

	

Article 2, § 16 is intended to prevent legislators from combiningunrelatedproposals

and presenting them as separate provisions of a single bill. Senate Bill 147 directly conflicts with

this constitutional restriction on legislative powerand should be declared invalid in its entirety.

10



WHEREFORE, Plaintiffs pray judgment be entered in their favor and against the

Defendants (1) declaring that SenateBill 147 isunconstitutional andin violation oftheUnited States

and Kansas Constitutions; (2) declaring that the gas ownedbyPlaintiffs is exempt from ad valorem

taxation under the terms of the Senate Bill 147; (3) enjoining the Defendants, and all those acting

inconcert with the Defendants, from taking actionto enforce SenateBill 147 againstthe Defendants ;

(4) for attorneys fees, as permittedby 42U.S.C. § 1988 ; (5) and for such other and further relief as

the court deems proper .

By:
C. Michael Lennen, SC#08505
Robert W. Coykendall, SC#10137
Richard F. Hayse SC#07010
MORRIS, LAING, EVANS, BROCK&
KENNEDY, Chartered
300 N. Mead, Suite 200
Wichita, Kansas 67202-2722
(316) 262-2671 ; Telephone
(316) 262-6226 ; Fax



Defendants .

Petition Pursuant to K.S .A. Chapter 60

1 RRAECIPEFORSUMMONS_

FILED M' CLERKK .S . DISTRICT COURT
THIRD JUDICIAL DIST

TOPEKA . KS .

2004 SEP -8 P 2: 30

o.WC,601229

The Clerk ofthe Court will issue aSummons and Petition in the above entitled action to :

State ofKansas
Attorney General, Phil Kline
Memorial Hall
120 SW 10th, 2ndFloor
Topeka, KS 66612

Service ofsaid Summons and Petition is directed to the undersigned attorney for personal
service upon the Attorney General and return of service should be made according to Kansas law.

IN THETMD MICIAL
DISTRICT COURT, SHAWNEE

DIVISION

DISTRICT
COUNTY, KANSAS

MISSOURI GAS ENERGY, a division of
SOUTHERN UNION COMPANY, CENTRAL
If-LINOIS PUBLIC SERVICE COMPANYd/b/a, )
AmerenCIPS, UNIONELECTRIC COMPANY d/b/a
AmeranUE, BP ENERGY COMPANY, PROLIANCE
ENERGY, L.L.C .

PlaindM CASE

VS .
)

JOANWAGNON, as Secretary ofRevenue, MARK )
BECK, as Director ofProperty Valuation Division,
andDEPARTMENT OFREVENUE, DIVISION OF
PROPERTY VALUATION, STATE OFKANSAS



6.-MichaelLennen, SC#0ss0s
RobertW. Coykeadall, SC#10137
Richard F. Hayse SC#07010
MORRIS, LAING, EVANS, BROCK&
KENNEDY, Chartered
300N. Mead, Suite 200
Wichita, Kansas 67202-2722
(316) 262-2671 ; Telephone
(316) 262-6226 ; Fax



MISSOURI GAS ENERGY, adivision of
SOUTHERN UNION COMPANY, CENTRAL
ILLINOIS PUBLIC SERVICE COMPANYd/b/a,
AmerenCIPS, UNIONELECTRIC COMPANY d/b/a
AmerenUE, BP ENERGY COMPANY, PROLIANCE
ENERGY, L.L.C .

vs.

IN THE THIRD JUDICIAL DISTRICT
DISTRICT COURT, SHAWNEF,~trOUNYY, KANSAS

DIVLSION

Plaintiffs

JOAN WAGNON, as Secretary ofRevenue, MARK
BECK, as Director ofProperty Valuation Division,
andDEPARTMENT OF REVENUE, DIVISION OF
PROPERTY VALUATION, STATE OFKANSAS

Defendants.

Petition Pursuant to K.S .A. Chapter 60

ENTRYOJ'APPEARANCE

FILED RY CLERK
~ .S.DISTRICT COURT
THIRD JUDICIALDIST

TOPEKA . KS .

J 1004 SEP -8 P P, 3'©

CASENO229

COMESNOW WilliamE. Waters and waives service ofSummons and voluntarily enters

his appearance as counsel ofrecord for JoanWagnon, Secretary ofRevenue, Mark Beck, Director

ofProperty Valuation Division, and the Department ofRevenue, Division of Property Valuation,

State ofKansas .

Dated this B'f-h. day of September, 2004 .

Respectfully Submitted,

By: 4A4r~w CC."
William E. Waters (12639)
Division ofProperty Valuation
Kansas Department ofRevenue
915 S.W. Harrison Street
Docking State Office Building, 4`° Floor
Topeka, Kansas 66612-1585
Telephone: (785) 296-4035



Message

	

Page 1 of 1

Larry Kravitz

From : KOHALLORAN@morrlslaing .com
Sent :

	

Thursday, September 09, 2004 3:05 PM
To:

	

TByrne@ameren.com; bhouse@proliance .com ; jlarch@proliance .co m ; jmeyer@ameren .com;
jlopez@panhandleenergy.com ; Ikravitz@mgemail.com ; rhack@mgemail.com ;
Scott . Pollock@bp.com ; smcgregor@southernunionco.com

Cc: MLENNEN@morrislaing.com
Subject : MGE et al . v . Wagnon et al

Please find attached for your files file-stamped copies of the Petition, Summons, Entry of Appearance and
Praecipe for Summons in the referenced matter.

9/13/2004



IN THE THIRD JUDICIAL DISTRICT
DISTRICT COURT, SHAWNEE COUNTY, KANSAS

DIVISION NINE

.

AmerenCIPS,
UNION

ELECTRIC COMPANY d/b/a )
AmerenUE, BP ENERGY COMPANY, PROLIANCE )
ENERGY, L.L.C .

	

) .

VS.

	

)

	

.

	

CASENO . 04 C 1229

Defendants .

	

)

Plaintiffs,

JOANWAGNON, as Secretary ofRevenue, MARK
BECK, as Director ofProperty Valuation Division,
and DEPARTMENT OF REVENUE, DIVISION OF
PROPERTY VALUATION, STATE OF KANSAS

ANSWER AND AFFIRMATIVE DEFENSE .

FILED BY CLERK
K .S . DISTRICT COURT
THIRD JUDICIAL DIST

TOPEKA . KS.

1004 SEP 22 P 1 : 33

COMES NOW Joan Wagnon, Secretary of Revenue, Mark S. Beck, Director

of Property Valuation, and the Division of Property Valuation of the Kansas

Department of Revenue and for their answer' state as follows:

1 . Paragraphs 1, 2, 3, 4, 5, 6, 8, 9,10,18,23 and 31 are admitted.

2 . Paragraphs 19, 20, 21, 22, 24, 25, 26, 27, 28; 29, 32, 33,34,34,35, 36 and 37 are

denied .

MISSOURI GAS ENERGY, a division of )
SOUTHERN UNION COMPANY, CENTRAL )
ILLINOIS PUBLIC SERVICE COMPANY d/b/a )



3. Defendants admit that plaintiffs state in paragraph 7 that they are

bringing this action pursuant to 42 U.S.C . § 1982, but deny that the court

has jurisdiction pursuant to 42 U.S.C. § 19822. Defendants further deny

that plaintiffs are entitled to attorneys' fees and costs.

4. Paragraph 11 is admitted in part and denied in part.

	

That part of

paragraph 11 where plaintiffs state that theSupreme Court concluded that

plaintiffs were not "public utilities" within the terms of article 11, section 1

of the Kansas Constitution is denied. The remainder of paragraph 11 is

admitted.

5 . Paragraph 12 is admitted in part and denied in part . That part of

paragraph 12 where plaintiffs state that the Supreme Court concluded that

plaintiffs were not "public utilities" under the Kansas Constitution is

denied. The remainder of paragraph 11 is admitted .

6. Paragraph 13 is admitted in part and denied in part. The first sentence of

paragraph 13 ("Until the 2004 legislative session, the statutory definition

of "public utilities" was consistent with the commonly understood

meaning of the term.") is denied . Defendants affirmatively state that the

statutory definition of "public utilities," as set forth in K.S.A . 79-5a01, as

amended by L. 2004, ch 171, § 4, is consistent with the commonly

understood meaning of the term. The second, third and fourth sentences

' Defendants' answers correspond to the paragraphs set forth in plaintiffs' FIRST AMENDED PETITION
FORDECLARATORYAND INJUNCTIVE REL F.
2 Defendants also deny that the court has jurisdiction pursuant to 42 U.S.C . § 1983 .



of paragraph: 13 are admitted.

	

Defendants are without sufficient

knowledge to either admit or deny the last sentence of paragraph 13;

therefore, it is denied.

7. Paragraph 14 is admitted in part and denied in part . The first and second

sentences of paragraph 14 are admitted. Defendants arewithout sufficient

knowledge to either admit or deny the last sentence of paragraph 14;

therefore, it is denied .

8 . Paragraph 15 is admitted in part and denied in part. Defendants admit .

that the 2004 Kansas Legislature amendedK.S.A. 79-5a01. L: 2004, ch.171,

§ 4. However, defendants deny .that the 2004 Kansas Legislature

"undertook to attempt to change the traditional meaning of a 'public

Utility. , �

9. Paragraph 16 is admitted in part and denied in part. The first sentence of

paragraph 16 is admitted . The second sentence of paragraph 16 is denied.

The administrative appeal remedies afforded by K.S.A. 79-5a05 andK.S.A.

74-2438 remain available to plaintiffs .

10 . Paragraph 17 is admitted in part and .denied in part . Sentences one, two

and three are admitted . Defendants admit that one party in In re Tax

Exemption Application ofIllinois Public Services Co., 276 Kan. 612, 78 P.3d 419

(2003) admitted before the Board of Tax Appeals ("BOTA") that the stored

natural gas held in Panhandle Eastern Pipe Line Company's storage



facility is fungible. Defendants admit that BOTA adopted the stipulated

fact set forth in paragraph17.

11 . Defendants admit, as stated in paragraph 30, .that KS.A. 79-201f exempts

personal property that is moving in interstate commerce through or over

the . territory of the state of Kansas, but deny that it applies to public utility

Inventories, . which are required to be taxed pursuant to art. 11, § 1 of the

Kansas Constitution_

AFFIRMATIVE DEFENSE

THE COURTLACKSSUBJECT MATTER JURISDICTION BECAUSE
PLAINTIFFS HAVE NOTEXHAUSTED ADMINISTRATIVE REMEDIES.

Plaintiffs challenge agency action, i.e ., they assert that defendants have

undertaken to value and assess their stored natural gas and they challengethe

legality of such action. See FIRST AMENDED. PETITON FOR DECLARATORY

AND INJUNCTIVE RELIEF, T1 . 6 & 18. Plaintiffs seek an injunction to enjoin

defendants from valuing and assessing their stored natural gas and a declaratory

judgment that they are not "public utilities," as defined by K.S.A. 79-5a01, as

amended by L. 2004, ch. 171, § 4. See FIRST AMENDED PETITON FOR

DECLARATORY AND INJUNCTIVE RELIEF, 118, 22, 27, 29 & 32. Plaintiffs

seek the exemption of their property from taxation in Kansas. See FIRST

AMENDEDPETTTON FORDECLARATORYANDINJUNCTIVE RELIEF. T 9.

K.S.A . 77-606 provides:

In accordance with K.S .A . 77-603 and
amendments thereto, {the Act for Judicial Review and
Civil Enforcement of Agency Actions, K.S.A . 77-601 et



seq . ("K)RA")] establishes the exclusive means of
judicial review of agency action.

K.S.A. 77-612 of the KJRA provides :

A person may file a petition for judicial review
under this act only after exhausting all administrative
remedies available within the agency whose action is
being challenged and within any other agency
authorized to exercise administrative review[.]

Full and adequate administrative remedies exist to address plaintiffs'

claimed exemption; in fact, several of the plaintiffs have availed themselves to

these remedies in the pasO. K.S.A . 79-5a05 establishes an informal conference

procedure before the director of property valuation where these plaintiffs may

challenge the valuation and assessment of their property . K.S.A . 742438

establishes the right to appeal the informal conference decision to the board of

tax appeals pursuant to K.S.A . 7424384.

	

'

In Junction City Education Assn v . U.S.D . No . 475, 264 Kan. 212, 224, 955

P.2d 1266 (1998), the Supreme Court held that a district court lacks independent

equitable jurisdiction to grant declaratory relief when the matter may be

appealed under the KJRA. K.S.A . 77-622 of KJRA provides that on judicial

review, the reviewing "court may grant other appropriate relief, whether

mandatory, injunctive or declaratory ; preliminary or final; temporary or

3 Note that several of the plaintiffs, i.e., Missouri Gas Energy, Central Illinois Public Service Company and
Union Electric Company, in fact, exhausted administrative remedies in In re Tax Exemption Application of
Central Illinois Public Services Co., 276 Kan. 612, 78 P.3d 419 (2003) .
Likewise, plaintiff's are precluded from challenging state taxation in state court pursuant to 42 U.S.C . §

1983 without exhausting administrative remedies. Zarda v. State, 250 Kan. . 364,. 372-73, 826-P2d 1365,
cert. denied 504U.S . 973, 119 L. Ed 2d 566, 112 S. Ct . 2941 (1992) ; Dean v. State, 250 Kan. 417,423-25,
826 P.2d 1372, cert. denied 504U.S . 973,119 L. Ed 2d 566, 112 S. Ct. 2941 (1992) .



permanent; equitable or legal." Therefore, the relief sought by plaintiffs in this

action may be sought on judicial review under KJRA and, for that reason, the

exhaustion of administrative remedies is required.

The Supreme Court in J. Enterprises, Inc. v. BoardofHarvey County Comm'rs,

253 Kan. 552, 857 P.2d 666 (1993) addressed the contention that a taxpayer is not

required to exhaust administrative remedies to enjoin the assessment of a tax on

inventory claimed to be illegal. The Supreme Court stated :

If a party may confer jurisdiction upon the
courts . . . by claiming that the actions of the taxing
authority are illegal, concurrent jurisdiction would
exist in nearly every case with the district court and
BOTA. In all cases where a taxpayer claimed an
exemption, the taxpayer would need only claim that
the tax assessed was illegal in order to confer
jurisdiction upon the district court and bypass BOTA
completely. The present remedy for a taxpayer
claiming exemption from ad valorem taxes is
exclusive, conferring no original jurisdiction on the
district court, but requiring the taxpayer to exhaust
remedies before BOTA prior to applying to the
district court for relief.

253 Kan. at 556 .

Kan.187, 718 P.2d 1298 (1986), wherein it had stated :

A party aggrieved by an administrative ruling
is not free to pick and choose a procedure in an action
in the district court in order to avoid the necessity of
pursuing his remedy through administrative channels.
Since the adoption of the act for judicial review and
civil enforcement ofagency actions (K.S.A . 77-601 et
seq.), it would appear that relief such as is sought here
[a ruling on the constitutionality of statutes] should be

In J. Enterprises, the Supreme Court cited State ex rel. Smith v. Miller, 239



raised as new issues in the district court on appeal
from the BOTA. See K.S.A . 77-617.

239 Kan at 190 .

Also, in J. Enterprises, the Supreme Court cited Tri-County Public Airport Authority

v. Board of Morris County Comm'rs, 233 Kan. 960, 666 P.2d 698 (1983), wherein it

had stated:

[T]he owner of [the] property claimed to be
tax exempt under the Kansas law, has a full and
adequate administrative remedy provided by statute
for determination of its tax-exempt status . It made
no attempt to avail itself of the administrative
remedy; it had no right to resort to the courts in an
independent action It follows that the district court
had no jurisdiction to determine the case and this
court does not acquire jurisdiction of the subject
matter upon appeal.

233 Kan. at 967.

In J . Enterprises, the Supreme Court noted that the exhaustion of

administrative remedies does not mean the forfeiture of the right to have tax

matters finally resolved in the courts . Once administrative remedies are

exhausted, the aggrieved party has the right to judicial review of the agency

action 253 Kan. at 566 . See discussion in Kansas Sunset Assocs . v. Kansas Dept. of

Health and Environment, 16 Kan.1, 3, 818 P.2d 797 (1991) :

Sunset further argues the KJRA should not be
construed to deprive it of its substantive rights under
the Declaratory Judgment Act, K.S.A . 60-1701 et seq.
Sunset bases this argument on K.S.A . 77-603(b), which
states: "This act creates only procedural rights and



impose only procedural duties . They are in addition
to those created and imposed by other statutes."

It is correct that the KJRA does not deprive a
party of the right to declaratory relief. KS.A. 77-622 .
However, in order to obtain this relief, the procedural
requirements set forth in KJRA must be followed . A
petition for review must be filed within 30 days after
an agency action. KS.A . 77-613. Sunset did not lose
its right to a declaratory judgment because of the
KJRA supplanting K.S.A . 601701 et seq . ; it lost it right
to a declaratory judgment because of its failure to
follow the procedural rules set forth in the KJRA.

16 Kan. App. 2d at,3 .

Prior to J, Enterprises, in Zarda v. State, 250 Kan. 364, 826 P.2d 1365, cert.

denied 504 U,S. 973 (1992), the Supreme Court stated in dicta that the exhaustion

of administrative remedies is not required where an injunction and declaratory

judgment are sought without a claim for tax refunds . Specifically, the Court

stated :

[T]he plaintiffs could have sought a
declaratory judgment as to the constitutionality of
the regulations and injunctive relief in the district .
court without first presenting these two issues to
BOTA.

However, plaintiffs also prayed for recovery
of taxes collected and paid pursuant to the
[regulation] .

In Dean v. State, 250 Kan. 417, 826 P.2d 1372, cent . denied 504 U.S. 973

(1992), decided the same day as Zarda, the Court added :

[T]he district court does have jurisdiction to
hear claims for declaratory judgment and injunctive



relief without plaintiffs' first. [exhausting
administrative remedies] . . . . This is a claim
brought pursuant to K.S.A . 60-1701 and, if considered
separately from the claims for recovery of taxes paid,
would not be subject to the requirement of exhaustion
of administrative remedies .

250 Kan. at 427.

Shortly after Zarda and Dean, the Supreme Court decided First Page, Inc. v.

Cunningham, 252 Kan. 593, 847 P.2d 1238 (1993) . . The issue in First Page was

whether a taxpayer was a public utility pursuant to K:S.A. 79-5a01 . The district

court dismissed the taxpayer's claim for injunctive and declaratory relief for

failure to exhaust administrative remedies, but nonetheless decided the case on

the merits . On appeal; the Supreme Court, without analysis of the exhaustion

issues, did, in fact, review of the district court's decision on the merits. 252 Kan.

at 595.

Zarda, Dean and First Page each preceded J. Enterprises . In Boeing Co. v.

Oaklaunt Improvement Dist ., 255 Kan. 848, 877 P.2d 967 (1994), the Supreme Court

made it dear that it was adhering to the legal rules expressed in J. Enterprises and

summarized those rules as follows:

(1) the interpretation of a statute involving
taxation is, in the first instance, an administrative
function entrusted to the appropriate administrative
authorities, and . . . jurisdiction does not vest
merely because a party claims that a statutory
construction issue is present; (2) an erroneous
interpretation of a statute by administrative taxing

3On appeal, the parties urged the court to decide the issue even though the district court had dismissed the
action for lack ofsubject matter jurisdiction. 252 Kan. at 595. .



authorities does, not, alone, render a tax arbitrary,
capricious, and unreasonable so as to vest a court
with jurisdiction; (3) the mere fact that no refund
relief is sought and the taxpayers seek only
prospective relief does not defeat BOTA's initial
furisdiction; and (4) for a tax to be illegal sows to vest
jurisdiction in the courts . . the action of
administrative officials must be without valid
legislative authority, amount to fraud or corruption,
or be so oppressive, arbitrary, or capricious as to
amount to fraud . (Emphasis added.)

255 Kan. at857-58 .

The fact that these. plaintiffs do not seek tax refunds does not vest

jurisdiction in this court to grant injunctive and declaratory relief without the

exhaustion of administrative remedies . Plaintiffs have -not exhausted

administrative remedies; therefore, the court does not have subject matter

jurisdiction. .

Another reason the court does not have subject matter jurisdiction is the

primary relief sought by the plaintiffs is the exemption of their inventory (stored

natural gas) from taxation . BOTA is the administrative agency vested special

expertise to determine whether property is exempt from taxation . See K.S.A . 79-

2136.

Judicial review of BOTA's orders on the exemption of property is in the

court of appeals, not the district court . See K.S.A . 74-24269(c)(3) . Plaintiffs need

to present this exemption matter to BOTA and either party, if aggrieved by

BOTA's ruling, may seek judicial review, not in the district court, but in the court



of appeals.

	

Plaintiffs' attempt to interject the district court in a. tax exemption

matter is contrary to the scheme established by the legislature for the

determination of exemption matters .

Recently, in Westboro Baptist Church, Inc. v . Patton, 32 Kan. App. 2d 941, 93

P.3d 718, (2004), petition for review filed August 5, 2004, the Court of Appeals

summarized why the district court lacks jurisdiction to grant declaratory or

injunctive relief without the exhaustion . of administrative remedies in a tax

exemption case :

In matters concerning a tax exemption, a party
must exhaust its administrative remedies before
resorting to the courts in an independent action. Tri
County Public Airport Authority v. Board of Morris
County Comm'rs, 233 Kan. 960, 967, 666 P2d 698
(1983) . Whether a party is required to or has failed to
exhaust its administrative remedies is a question of
law over which the appellate court's review is
unlimited . Miller v . Kansas Dept, of SRS, 275 Kan. 349,
353,64 P.3d 395 (2003) .

This matter was filed as a Chapter 60 petition
for mandamus, or declaratory of injunctive relief
against BOTA. . By filing the petition, WBC was
attempting to appeal the BOTA orders denying
WBC's motion to have the board members respond to
voir dire questions . The orders are interlocutory in
nature . WBC recognizes that, in matters relating to
tax exemptions, a party is required to exhaust
administrative remedies by taking the matter before
BOTA and, from there, timely seeking review of the
ruling on the tax matter to this court .

KS.A. 74-2426 provides two routes for review
of BOTA orders - a KJRA appeal to this court or to

Fot a discussion of BOTA's authority in exemption matters see In re Tax Exemption Application ofAbbott
Aluminum, Inc., 269 Kan. 689, 8 P .3d 729 (2000) at 69496.



the district court, depending on the type of case. The
above statute does not provide for a collateral action
under Chapter . 60 such as WBC filed in this case.
Because K.S.A. 74-2426(c) specifies a means of review
of BOTA orders, no other means of review can be
taken.

The KTRA is the exclusive remedy for review of
agency actions unless . the agency is specifically
exempted by statute. K.S.A. 77-603(a) ; K.S.A. 77-606 .
BOTA has not been specifically exempted . In Kansas
Sunset Assocs. v, Kansas Dept . ofHealth £d Environment,
16 Kan. App . 2d 1, 3, 818 P.2d 797 (1991), this court
affirmed a district court's dismissal of a Chapter 60
declaratory judgment action against the Kansas .
Department of Health and Environment as barred by
the plaintiffs failure to comply with the procedural
requirements of the KJRA. Similarly, in Farmers
Banshares of Abilene, Inc. v. Graves, 250 Kan. 520, 522-
23, 826 P.2d 1363 (1992), our Supreme Court affirmed
the district court's dismissal of a Chapter 60 action
seeking mandamus and injunctive relief against the
Secretary of State. The court held that the plaintiff's
exclusive remedy was through the KJRA. 250 Kan at
523. Mandatory, injunctive, and declaratory relief are
available through the KJRA when properly invoked.
K.S.A. 77-622(b) . ,,

Our Supreme Court continues to recognize the
KJRA as the exclusive means of review of an agency
action $Chap v. Wichita State University, 269 Kan. 456,
Syl. T 15, 7 P.3d 1144 (2000) . Because K.S.A . 74-2426
provides a process for review of BOTA's orders,
either to this court or a district court in the context of
a KJRA action, a separate action or claim for
declaratory or injunctive relief is not available .

WBC improperly sought injunctive relief
through the Chapter 60 action. BOTA is a quasi-
judicial agency . In re Appeal ofNews Publishing Co ., 12
Kan. App. 328, 334, 743 F.2d 559 (1987) . A party's
right to obtain review of decisions of a quasi-judicial.
body, even in those cases when a district court may
have what is in effect appellate jurisdiction, is limited.

12



Even where the courts have jurisdiction to review the
quasi-judicial body's action in some form, the courts
do not have jurisdiction to review alleged errors in an
independent action such as the present one
requesting declaratory and injunctive relief against
BOTA. Ratley v. Sheriffs Civil Service Board, 7 Kan.
App. 2d 638, 641, 646 P.2d 1133 (1982); Thompson v.
Amis, 208 Kan. 658, Syl . T 5, 493 P.2d 1259, cert, denied
409 U.S. 847 (1972) . The courts will generally refuse
to entertain an action for declaratory relief as to issues
which are determinable in a pending action or
proceeding between the same parties . 7 Kan. App. 2d
at 640 .

In Radey, a county employee requested a
hearing on his dismissal before the Sheriff's Civil
Service Board. The Board's hearing began with
preliminary discussion on who would bear the
burden of proof and whether the hearings should be
open to the public. Before the Board reached a
substantive decision on whether to uphold . the
employee's dismissal, the employee filed a
declaratory judgment action in the district court to
obtain a determination as to the preliminary issues
regarding the burden of proof and the public nature
of the meetings . The district court granted the
request for declaratory relief and entered a judgment .
7 Kan. App. 2d at 639 . On appeal, this court reversed
the district court's judgment granting declaratory
relief, remanding with directions to dismiss for lack of
jurisdiction, concluding that the district court erred in
accepting a declaratory judgment action 7 Kan App.
2d at 643 . We concluded that declaratory judgment
actions are not appropriate when avenues of direct
appeal from agency 'decisions are available . 7 Kan.
App. 2d at 640-42.

WBC relies on a line of cases that generally
hold that BOTA cannot decide due process issues ;
rather, it is limited tD tax issues within its unique
expertise .

	

See J. Enterprises, Inc. v. Board of Harvey
County Comm'rs, 253 Kan. 552, 565-66, 857 P.2d 666
(1993) . However, the administrative process would
be inefficient if BOTA was restricted to only the tax-

13



related issues . Due process issues and procedural
questions come up in many . cases . If the parties
sought a declaratory judgment for every procedural
issue that arose, the process would be inefficient. An
appeal to the district court should occur only after all
issues related to the tax appeal have been addressed,
including procedural issues .

Likewise, in Zarda v. State, 250 Kan. 364, 826
P.2d 1365, cent, denied 504 U.S . 973 (1992), which was
relied on by WBC, the taxpayers attempted to bring a
declaratory judgment action arguing that the
alphabetically staggered registration system for . cars
was unconstitutional . The Zarda court, concluding
that BOTA had the power to resolve . administrative
issues but had no power to resolve constitutional
issues, upheld the district court's dismissal . The Zarda
court held the challenge was to the Department of
Revenue's regulations, which is an administrative
function . 250 Kan at 369 . BOTA can resolve
administrative issues .

By filing the declaratory judgment action, WBC
is attempting to bypass the exhaustion requirement .
The KJRA expressly requires exhaustion. K.S.A. 77
612. According to the exhaustion doctrine, no one is
entitled to judicial relief until the prescribed
administrative remedy has been exhausted . Jarvis v.
Kansas Commission on Civil Rights, 215 Kan. 902, 905,
528 P.2d 1232 (1974) . . Reasons for requiring the
exhaustion of administrative remedies are comity,
convenience, administrative efficiency, and the
recognition of the separation of powers. Mattox v.
Department ofTransportation, 12 Kan App. 2d 403, 404-
05, 747 P .2d 174 (1987), rev, denied 242 Kan. 903 (1988) .
The primary purpose of the exhaustion of
administrative remedies is the avoidance of
premature interruption of the administrative process .
Junction City Education Ass'n v. U.S.D . No . 475, 264
Kan. 212, Syl . ~ 3, 955 P.2d 1266 (1998) .

An instructive case on why exhaustion of
administrative remedies is important is In re Tax
Appeal of Colorado Interstate Gas Co ., 270 Kan. 303, 14

14



P.3d 1099 (2000), which involved a proper KJRA
appeal from a BOTA decision. The court ruled that
two of the constitutional issues raised on appeal were
not ripe for determination:

"We recognize that BOTA has no authority
to rule on these constitutional issues. See
Zarda v. State, 250 Kan. 364 370, 826 P.2d
1365, cert. denied 504 U.S. . 973 (1992) .
However, we have no way of Imowing
whether, after further proceedings before
BOTA applying the correct . standard of
review, a case or controversy will remain.
'It -is the duty of the courts to decide actual
controversies by a judgment which can be
carried into effect, and not to give opinions
upon moot questions or abstract
propositions, or to declare principles which
cannot affect the matters in issue before the
court.' Miller v. Sloan, Listrom, Eisenbarth &
Glass7nan, 267 Kan. 245, 262, 978 P.2d 922
1(1999 .)]" 270 Kan. at 305.

32 Kan. App.2d at 943-46.

It might be argued that it is "practical" to have this case decided by the

district court. : However, the words of the Supreme Court in Dillon Stores v. Board

ofSedgwick County Cornm rs, 259 Kan. 295, 912 P.2d 170 (1996) areworth noting :

We have no quarrel with the practicality of the
Court of Appeals in deciding the case, despite having
determined neither it nor the trial court had
jurisdiction to do so. The problem is simply that if "a
district court had no jurisdiction, an appellate court
does not. acquire jurisdiction over the subject matter
upon appeal." J. Enterprises, 253 522, Syl. 12. It
sounds appealing to say that eventually the identical
issue will be before us, so we should go ahead and
decide it now. However, an . appellate court can
never be certain that the exact issue will be presented
to it with the same facts and procedural history. In
any event, the legislature has not given us the
jurisdiction to address the issue presented. We have



no authority to assume jurisdiction on the theory that
it is the practical thingto do .

259 Kan. 303-04 .

It is possible that plaintiffs could obtain from BOTA a ruling that they are

not public utilities and that their property is exempt from taxation. In that event

there would be nothing to enjoin and a declaratory judgment would be .

unnecessary.

For these reasons, the court lacks subject matter jurisdiction and,

therefore, is required to dismiss this action pursuant to K.S.A . 60-212(b)(1) .

Respectfully submitted,

WilliamE. Waters, #12639
Division of Property Valuation
Kansas Department of Revenue
Docking State Office Building, 4s' Floor
915S.W. Harrison Street
Topeka, Kansas 66612-1585
Telephone No. (785) 296-4035
Facsimile No. (785) 296-2320

ATTORNEY FOR
JOAN WAGNON
SECRETARY OF REVENUE;
MARKS. BECK,
DIRECTOR OF PROPERTY VALUATION, &
THE KANSAS DEPARTMENT OF REVENUE
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ENERGY,LL.C.,
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RESPONSE TODEFENDANTS' AFFIRMATSVE DEFENSE

The Plaintiffs present this responseto the suggestion ofthe defendants thatthis Court lacks

subject matterjwisdicdonto consider thePedtionfordeclmetory andinjunctive relief. Kansas law

does support the proposition that "[w]here afull and adequate administrative remedy is provided in

tax matters, such remedy must ordmauly be exhausted before a litigant may resort to the courts."

J. Enterprises, Inc. v. BoardofHarvey County Con'rs, 253 Kan. 558, Syl. 5,857P.2d666 (1993) .

When there is an established, applicable procedure for an administrative agency to consider tax

issues, then failure to follow that procedure mayprevent a court from considering the issue in the

fustinstance. Inthepresentcase,however,itappearsthattheadmimistrativeremedythedefendants



would require the plaintiffs to exhaust is a procedure that the defendants literally are makingup as

events unfold

Exhaustion is not required in the present case because there are no established procedures

forconsidenngtheolaimsreiaedbytheplmntiffa . Thespeciallegislationmmeddirectly atthis group

oftaxpayers was made retroactive, andso deprivedboth the taxpayers oftheabilityto meaningfully

assert their positions before any administrative body, and it deprived the Director of Property

Valuation of any authority to grant meaningful relief. Indeed, the administrative steps taken by the

defendants are wholly without precedent or direct statutory authority - in certain respects they

directlyconflictwith the governingstatutes. In these circumstances, itisrecognized thatK.S.A.60-

907 provides aremedy that permits a court to enjointhe assessment of atax when the imposition of

thattax "is without authority

	

Id., Syl. 3 .

Moreover, some ofthe issues raisedin thisease involve the question ofthe constitutionality

oftheretroactive amendment NeithertheSecretary ofRevenue northe Board ofTax Appeals has

authorityto decide the constitutionalityofthe statute. E.g.,In mAppeal ofColoradoInterstate Gas

Co., 270 Kan. 303, 305,14P.3d 1099 (2000) . In these circumstances, therecan be no relief for the

plaintiffs by exhausting an administrative remedy- the administrative remedy is not available.

In order to understand the problem created by the present situation, it is important to

understand the dates that control the statutory administrative process ofpublic utility assessment

In thetablebelow, the"Public Utility Calendar" istakenfromthtYansas DepartmentofRevenue's

website (ht_pt :llwww.ksrevenue.or / v pubucaleadar.html(Exhibit "A"): -



Statutory Procedure

January 1- The valuation date (K.SA 79-
5x04) ,

March 20 - Filing deadline (K.S.A . 79-5x02)

Filing Extensions - No filing extensions are
available under the law.

Informal Valuation Appeal Conference -
Mustbe requested in writing, stating
objections, within 15 days of the mailing date .
of the "notice of value indicators" . A "notice of
value indicators" can be mailedbetween
March 21 and June 14 . The mailing of an
amended "notice of value indicators" follows
all informal conferences and restarts the clock
on appeals to the State Board of Tax Appeals
(BOTA) . All informal valuation conferences
must be completed before June 15 . Failure to
request an informal valuation conference does
not preclude an appeal under K.S .A . 74-2438
(BOTA) .
Appeal Valuation to State Board of Tax
Appeals - Must be requested within 30 days of
the mailing date of the "notice of value
indicators" .

June 15 - Certification of the assessed
valuations determined by the department is
sent to County Clerlm . The division can affect
no change in value after certification without
action of the State Board ofTax Appeals .
December 15 or before -The county treasurer
mails tax statements to the taxpayers, which
indicate the tax due, and other information
required by statute (F-S.A . 79-2001) .
December 20 or before - Full or first half
taxes must be .paid to the county treasurer in
order to avoid penalties . (F-S .A. 79-2004x).

Taxpayers' Circumstances

May 20-Senate Bill 147 finally approved

June 1.5- Valuations certified to counties
without Plaintiffs' property included.
July 1- Senate Bill 147 takes effect
Change in definition of "public utility"
purports to be retroactive to December 31,
2003.
July 2 - Administrative letter sent by
Property Valuation Division, requesting
Rendition to be submittedby August 1.

Later date - Other purported public utilities
are receiving notices fromProperty
ValuationDivision requesting Renditions to
be submitted by still later dates



Even the tax protest procedure set out in K.S.A. 79-2005 is not available to the Taxpayers.

KS.A. 79-2005(o) stares that the protest process "shall not apply to the valuation and assessment

ofproperty assessedby the director ofproperty vahmation

L

	

There is No Fall and AdMuateA

	

in drat&Remedy.

The defendants argue:

Pulland adequateadministrative remedies exist to address platntiffs' claimed
exemption; infact,several oftheplaintiffshaveavailed themselvestotheseremedies
inthe past. KS-A. 79-5a05 establishes an informal conference procedurebefore the
director of property valuation wherethese plaintiffs maychallengethe valuation and
assessment of their property. KS.A. 742438 establishes the right to appeal the
informal conference decisiontothe boardoftax appealspursuantto K.S.A.74-2438.

Answer and Affirmative Defense, at p. 5.

Giventhestatutorytimelineitismanifestthatnoadministrativeremedyexistsfortheclaims

asserted in this action K.S.A . 79-5a02requires thatpublic utilities file rendition statements before

March20 ofeach year. That was impossible for the plaintiffs in this case, since on March 20, there

wasno taxable property to render On March 20, these taxpayers had absolutely no obligation to

render property- as o£ that date, the taxpayers were not "public utilities" underK.S.A. 79-5a01, et

seq., and the property now sought to be taxedhadbeen heldexempt . Because the actpurporting to

'taxthesetaxpayers for this property then exemptfrom taxation tookeffectJuly 1, 2004, theinitiation

of any administrative remedy departs from the statutory procedure for assessing public utilities.

The step in the process highlighted by the defendants in R.S.A . 79-5a05 is the informal

conference withthe directorofpropertyvaluation. The governing statutes,however, requirethat the

informal conference occurprior to June 15 . Even theDepartmentacknowledgesin its Public Utility

Calendar. "All informal valuation conferences must be completed before June 15."



This limitation on when informal conferences can occur was legislated in the governing

statutes. B.S .A. 79-5x27 requires that on or before June 15 of each year, "the director of property

valuation shall certify to the county clerk of each county the amount of assessed valuation

apportionedto eachtaxing unit therein for propertiesvalued and assessed underKS.A. 79-5a01 er

seq., andamendments thereto." The Kansas statutes give some discretion to change values before

certification . As stated in K.S.A . 79-5a05: "At any time before certification of the assessed

valuation to the comities, the director may correct any valuation that will make itmore just and

equal." (Emphasis added.) After the values have been certified - and for this tax year, that

amtificationhasoccurred-the Director has nopowcxtochange values . Thatfactisacknowledged

in the "Public Utility Calendar" published by the Department ofRevenue: 'Thedivision can affect

no change in value after certification without action of the State Board of Tax Appeals."

The administrative process for the assessment ofpublic utility property is thus pegged to a

firm date of June 15, by which time the counties are told the value ofpublic utility property that is

subjecttotaxation, and can proceed with thebudgeting process on thatbasis. By June 15 of any tax

year, all finaldecisionsoftheDirector ofProperty Valuation areissued, and,nothing fwfficrremains

for the Director ofProperty Valuation to do, except implement any changes that result fromaction

bytheBoardof TaxAppeals basedupon appeals of adecision bytheDirectorofProperty Valuation

made prior to June 15 . Because the statute at issue in this case was effective on July 1, 7004, with

some provisions purportedly retroactive to December 31, 2003, this administrative 'process is

completely inapplicable.

One ofthe claims made in this action involves the application of the "moving in interstate

commerce" exemption, K.SA. 79-201f(a) . In the new act, the change to the definition of public



utility was ostensibly made retroactive to December 31, 2003. The change to the interstate

commerce exemption was not retroactive, rather it went into effect on July 1, 2004. Thus, the

natural gas thatthe state is attempting to tax wag statutorily exempt from taxation . Theproblem is

thatthere may be no statutoryway in which this exemption can be claimed. In J. Enterprises, Inc.

v. Board ofHarvey CowayComm'rs, 253 San. 552, 857P.2d 666 (1993), the Court confronted a

case in which a taxpayer brought an action claiming that certain property it held wasexempt from

taxation byvirtue ofthe merchants andmanufactuttx' &inventory exemption. Inthatcase,the Court

held that the taxpayer "was provided with a full and adequate administrative remedy under the

provision ofK.A.1992Supp. 79-2005, K.S:A. 742426, andK.S.A. 1992 Supp. 79-213 for the

determination of whether its rent-to-own property was tax-exempt underthe provisions ofK.S.A . .

1992 Supp. 79-201m." 253 Kan. at 565. In sharp contrast to that situation, these statutes do not

provide these plaintiffs with any remedy.

Oneremedyprovidedmost taxpayers is the ability to paytaxes underprotest, and then pursue

an administrative remedyfor thereturn ofthat tax money. Thatprocessis set out inK.S.A . 79-2005.

K.S.A. 79-2005(o), however, provides that the taxprotest process "shall not apply to the valuation

and assessment ofproperty assessed by the director of property valuation

The typical exemption process may also be unavailable. S.S .A. 79-213 presently provides

a process for obtaining exemption determinations for property that is assessed at the county level -

on its face it does not appear to apply to property assessed by the Director ofProperty Valuation.'

K.S.A.74-2426 establishes therighttoreview certain orders ofthe Board ofTaxAppeals, butitdoes

'

	

It is our understanding that the Property Valuation Director has received and
considered a limited number of exemption requests under this statute.



not establish any administrative mechanism to present this exemption question m that board. In

short, the statums that established a full and adequate administrative ptocedme for review of the

exemptionclaiminJ Enterprises, Inc. v. Board ofHarvey County Comm'rs maynotbe applicable

in the present case.

The absence of any clear administrative remedy distinguishes this case from those cited by

thedefendents . Inln reTaxFxemptionApplication ofCentratIllinotsPublic Services Co., 276X=.

612,78 P.3d 419 (2003), the tax exemption and tax grievance procedures were available. At that

time the property was not directly assessed by the Director of Property Valuation . Because there

is no applicable administrative remedy - much less a fall and adequate one - this Court has the

authority to rile on this case.

H.

	

Given the Constidrtlonal Issues the Administrative Remedy Is Inadequate .

One of the central issues raised in this case is the constitutionality of Senate Bill 141, The

Plaintiffs are asserting that the bill violates the Commerce Clause ofthe UnitedStates Constitution,

(Count 1); that it violates the Kansas State Constitution, (Count II) ; that it violates due process

protections under both the United States and the Kansas State Constitutions (Count V); andthatit

violates Article 2 § 16 of the Kansas Constitution (Count VI) . These constitutional issues cannot

be resolved by any administrative agency.

In Zarda v. State, 250 Kim. 364, 370, 826 P.2d 1365, cert. denied 504U.S. 973 (1992), the

Court made it manifest that administrative agencies are not authorized to rule on constitutional

questions . That rule has been followedconsistently: See, e.g ., In re Appeal ofColorado Interstate

Gas Co., 270 Kan. 303, 305, 14 P.3d 1099 (2000) ("VVe recognize that BOTA has no authority to

rule on theseconstitutional issues.") ; Copelandv. Robinson, 25 Kan.App.2d 717, 721, 970P.2d 69



(1998)("Administrative boards and agencies tray not rile on constitutional griesrions."); In re

Burton-Dobenin, 269 Kan. 851, 854, 9 P.3d9 (2000)("BOTA did nothavejurisdiction to address

the constitutionality of the statute.'J. .

The clear result of the defendants' position is that the plaintiffs are left without an

administrativeforuminwhich to asserttheireonsdtationalclaims . Under thesedircumstances, there

is norequiretnentto.exhaustremedies prior tobringing suitincourt, "Exhaustion of administrative

remedies is notrequired when administrative remedies are inadequate orwould serve no purpose."

In re PierpohzA, 271 Kan. 620, Syl. 2, 24 P.3d 128 (2001). Because in this case the constitutional

issues cannot be decided by any administrative agency, and especially because there is no

administrative remedy available to the plaintiffs, no exhaustion is required . Under these

gimumstanees, Courts permit litigants to bring their suit without requiring that the claims first be

brought before an administrative agency. Morgan v. City ofWichita, 32 Kan.App.2d 147, 80 P.3d

407 (2003) . Accord, In re TaxApplication ofLietz Consw. Co., 273 Ken. 890, 906, 47 Pad 1275

(2002) .

Even in cases where there are administrative remedies that must be exhausted, Courts can

andwill decide underlying constitutional issues prior to requiring exhaustion . Such was the case in

Boeing Co. v. Oaklawn hroprovement Dist., 255 Km 848, 877P.2d 967 (1994) . In that case, the

Court reached anddecided a constitutional due process attack on an underlying tax statute before

ordering that the case proceed through the administrative process.

For this reason as well, exhaustion is not required



III. K.S.A.60"907isAi),plicabkBecamethegnnnlemen CertikicadonisWithant
Authority andConk= to Statutes

K.S.A . 60-907 provides a remedy to taxpayers to seek injunctiverelief"to enjoin the illegal

levy ofanytax, chargeorassessment, thecollection thereof, orany proceeding to enforce thesame."

In Mobil 011 Corporation v. Reynolds, 202 Yen . 179, SYL 1, 446P.2d 715 (1968), the Court clearly

delineated the meaning ofthis statute:

The expression "illegal levy of any tax, charge or assessment" as contained
in K.S.A. 60-907(a) has reference to actions of an administrative official or board
talmn without statutory authorityorcontrary to statutoryauthority or to action taken
by an administrative official or board which is permeated with fraud, corruption or
conduct so oppressive, arbitrary or capricious as to amount to fraud in connection
with the levy of a tax, charge or assessment.

Similarly, in Boeing Company v . Oaklawn ImprovenentDistrict, 255 Kan. 848, Syl. 2,877

P.2d 967 (1994), the Court interpreted K.S.A . 60-907 to refer to "an action of an administrative

official or board taken without valid legislative authority * * * ." When a tax official acts outside

ofthe authority granted by statute, Courts do not hesitate to act: "Thecourts have no difficulty with

theirpower and authority where taxing officials attemptto proceedwithout statutoryauthority orto

proceed contrary to the statutes; such matters are within the province of the judiciary."

	

Misco

Industries, Inc. v. BoardofSedgwick County Conun'rs, 235 Kan. 958, 967, 685 P.2d 886 (1984).

Theplaintiffs do not allegethatthe conduct ofthe defendants isfraudulent or corrupt in any

way. Rather, the retroactive nature of the statutehas caused the defendants to attempt to undertake

actions that ate "without statutory authority" and indeed are "contrary to statutory authority." It is

ibis absolute lack of authority, and the undertaking to act against affirmative restrictions on the

defendants' authority, that gives rise to jurisdiction under this statute.



Generally speaking, statutoryprovisions directing themodeofproceedmgbypublic
officers and intended to secure order, system and dispatch in proceedings, andby a
disregard of which the rights of patties cannot be injuriously affected, are not
regarded as mandatory, unless accompanied by negative words importing that the
acts required shall notbe donein anyothermanner ortime than that designated. See
discussion on mandatory and directory legislation in Board ofEducation ofCity of
Wichita v. Barrett,101 Ken. 568, 570,167P.1068; City ofHutckinson v. Ryan, 154
Kan. 751,121 P.2d 179, and School District v. BoardofCounty Com'rs ofClark
County, 155 Ken. 636, 638, 639, 127 P.2d 418.

-10-

Thedefendants are inthe process ofre-certifyingvalues ofutility property after thestatutory

deadline for doing so. As noted above, K.S.A. 79-5s27 requires that "on or before June 15" of any

tax year, the director ofpropertyvaluation shallcertify valuesto counties . Standing alone, this date

maybe seen as one that is directory, rather than mandatory :

Shriver v. Board ofCounty Com'rs ofSedgwick Co. 189 Kan. 548, 556, 370P.2d 124 (1962) .

Whether or not that date is directory really is not a critical issue. Undoubtedly, the

defendants duly certified values by that date to the various counties as required by this statute. Of

more importance is K.S.A. 79-5x05, which provides in part :

At any time before certification of the assessed valuation to the counties, the
director may correct ally valuation that will make it motejust andequal.

(Emphasis added). Bythis restriction, thelegislature has eliminated the authority of the defendants

to change valuations alter the certification has been issued to the counties .' The entire thrust of the

2

	

'The maximexpressio mdus est exclusio alterlas, i.e., the inclusion ofone thing
implies the exclusion of another, maybe applied to assist in determining actual legislative intent
which is not otherwise manifest, although the maxim should not be employed to override or
defeat a clearly contrary legislative intention." fn re Marriage oftflllman, 264 Kan. 33, 42, 955
P.2d 1228 (1998) .



present process that the defendants have initiated will lead to the Director violating this particular

.on -a change on assessed values after certification.

That restriction is consistent with other express limitations placed upon the powerof the

DirectorofProperty Valuation . For example, when the statutory time lines are not complied with,

theDirector ofProperty valuationis given only alimitedrole. K.S.A.79-5a02provides that: "Ifany

public utilityshall failtoprovidetheinformation as requited, the directorofproperty valuation shall

advise the attorney general of such noncompliance and the attorney general shall proceed against

such utility to enforce compliance herewith." In R& ofthisstatute,it wouldappear that ifproperty

is notrendered as requiredbyMarch 20 of a tax year, theonlyauthoritythat the DireetorofProperty

Valuation mayhave with respect to a utilitythat has not timely filed a rendition is to referthe matter

to the Attorney General. Nothing in the statute seems to grant the Director of Property Valuation

the power to change the rendition date _ a fact that the .department seems to recognize on its

published calendar, whichindicates that"No filing extensions [foxrenditions] are available under

the law."

In the present case, the Director of Property Valuation has undwtdken to arrogate unto

himself the authority to set rendition dates inconsistent with the statute, the authority to re-certify

values in contradiction to the authority under the statute, and the apparently the authority to make

rules up and apply them differently with different taxpayers. These actions are taken without

statutory authority. "The constitutionofKansas doesnotprescribethemethod oflevy, assessment

and collection of taxes, or of determining whether property is exempt; those matters are wholly

statutory and whateverremedies orprocedures are available in connection therewith are to be found

in the statutes." Shriver v. Board of County Com'rs ofSedgwick Co. 189Kan. 548, 555, 370P.2d



124 (1962) . "In the absence of valid statutory authority, an administrative agency may not'" " "`

substitute itsjudgment for that of the legislatare. It may not exercise its powers derived from the

legislature to modify, alter, or enlarge the legislative act which is being administered." Director of

Taxation, Dept ofRevenue v. Kansas Krude Oil Reclaiming Co., 236 Kan. 450, Syl . 2, 691 P.2d

1303 (1984) . Any action 'by administrative bodies must be within its statutory authority and may

not contravene or nullify a controlling statutory enactment." Lakeview Village, Inc. v. Board of

County Com'rs ofJohnson County, 232 San. 711, SyL 6,659 P.2d 187 (1983).

Because there is no statutory authority for the administrative actions undertaken by the

defendants, this Court has properjurisdiction to enjoin those actions .

CONCLUSION

For the foregoing reasons, the Court should conclude that it has jurisdiction, and proceed

with this action.

Respeotfally Submitted,
MORRIS, LAING, EVANS, BROCK 8r

KENNEDY, Chattered

Y-
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.dW,t o arp-
Richard F. I3syseSC#07010
Asobael I-ennen, SC#08505
RobertW. Coykmdall, SC#10137
300 N. Mead, Suite 200
Wichita, Kansas 67202-2722
(316) 262-2671 ; Telephone
(316) 262-6226 ; Fax

AttorneysforPlaintiffs



I hereby certify that a true and correct copy of the above and foregoing document was
deposited in the U.S . mail postage prepaid on this 22°° day of October, 2004, addressed to the
following.

WilliamE . Waters
Division ofProperty Valuation
Kansas Departmentof Revenue
Docking State Office Building, 4"` Floor
915 S.W. Harrison Street
Topeka, Kansas 66612-1585

CERTIFICATE OFSERVICE
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FornislPubliaations

Policy Library

Statistics

Public Utility
Calendar

" January 1 -The valuation date(K.SA . 70{804)
" March 20 - Filing deadline (KS.A 713-802)
" Filing Extensions-No filing extensions are available underthe law .
" Informal Valuation Appeal Conference -Must be requested in writing, stating

objections, within 15 days ofthe maMng date ofthe "notice of value Indlcetore.
A°notice of vahre Indtcatars" can be milled bebxean Mardi 21 and June 14 .
The mailing ofan amended "notice ofvalue Indlcetors"follows all Informal
conferences and rastertathe clock on appealsto the State Board ofTax
Appeals (BOTA) . All informal valuationconferences must be completed before
June 15. Failure to request an hdormal valuation conference does not preclude
an appeal under K.S.A. 74-2438 (BOTA).

" AppealValuation to Stets Board of Tax Appeals Must berequested within 30
days ofthe mailing date ofthe "notice of valueindicators'.

" June 15 - Certification ofthe assessed vahtadons determined by the
department Is sent to County Clerks . The division can affect no change In value
after certification without action ofthe Site Board ofTax Appeals.

" December 15 orbefore-The county treasurer malls tax statements to %a
taxpayers, which Indicate the tax due, and other Infomna0on required by statute
(K.SA 72-2001).

" December 20 or before - Full or them heff taxes must be paid to the county
treasurer In orderto avoid penalties. if the fist hailtaxes are not paid by
December 20th, the 510 amount becomes Immediately due and payable and
lade payment Interest

will
begin to accrue.

" May 10th of the nextyear-The second hag taxes must be paid to the county
treasurer in order1o avoid penalty (KSA 79-2004x).

. Back tothe main Proper Valuation pace

Copyright® 2004, Kanses Department of Revenue
Security Statement I Privacy Statement I KDOR Survey jAccessKonses

last Modlred 10108/2004 0&61 .,13

http :l/www.ksreveime.org/pvdpubucalendar htin
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BEFORE THE BOARD OF TAX APPEALS
OF THE STATE OF KANSAS

IN THE MATTER OF THE APPEAL OF

	

)
MISSOURI GAS ENERGY, A DIVISION OF

	

)
SOUTHERN UNION COMPANY

	

)
FROM A DECISION OFTHE DIRECTOR OF )

	

Docket No.
PROPERTY VALUATION OF THE STATE

	

)
OF KANSAS FOR TAX YEAR 2004

	

)
PURSUANT TO K.S.A . 74-2438

	

)

NOTICEOF APPEAL

Taxpayer, Missouri Gas Energy, a division of Southern Union Company

("MGE"), pursuant to K.S.A . 74-2438, gives notice of appeal of the decision of

final action of the Director of Property Valuation ("PVD") dated September 28,

2004 (PVD Account No. G4006), attached as Exhibit "A", for reasons which

include, but are not limited to, the following :

1 .

	

MGE is a division of Southern Union Company, a corporation

organized under the laws of Delaware . It is not certificated as a public utility in

Kansas, nor does it engage in the business of providing public utility services in

Kansas. MGE is not a public utility as defined by K.S.A . 79-5a01, nor is it a

public utility under Article 11, Section 1 of the Kansas Constitution .

2 .

	

MGE purchases natural gas for resale and contracts with an

interstate underground storage operator to receive natural gas storage services

on the Panhandle Eastern Pipe Line and Southern Star Central Gas Pipeline

systems.



3.

	

Natural gas owned by MGE is merchants' inventory and,

accordingly, is exempt from Kansas ad valorem taxation under Article 11, Section

1 of the Kansas Constitution and K.S.A . 79-201 m.

4.

	

Natural gas owned by MGE is exempt from ad valorem property

taxation as personal property moving in interstate commerce under the

provisions of K.S.A . 79-201f.

6.

	

Imposition of an ad valorem property tax on MGE's natural gas that

is temporarily stored in underground reservoirs, but continuing to move in

interstate commerce, violates the Commerce Clause and the Import Export

Clause of the United States Constitution .

6.

	

Imposition of an ad valorem property tax on MGE's natural gas that

is merchants' inventory and not owned by a public utility, as that term is defined

under Kansas law, violates Article 11, Section 1 of the Kansas Constitution .

7.

	

The attempted retroactive imposition of ad valorem property tax on

natural gas owned by MGE as a result of legislative action taken months after the

taxation date constitutes a violation of MGE's due process rights secured by the

14" Amendment to the United States Constitution and by the Kansas

Constitution .

8.

	

Legislation purporting to impose an ad valorem property tax on

natural gas owned by MGE, House Substitute for Senate Bill 147, violates Article

2, Section 16 of the Kansas Constitution in that it contains more than one subject

and, as a consequence, should be held to be invalid in its entirety .



9.

	

PVD's final notice of valuation Improperly allocates the value of

natural gas owned by MGE to Kansas .

10 .

	

PVD's final notice of valuation does not reflect the fair market value

of natural gas owned by MGE and allocated to Kansas .

WHEREFORE, MGE requests the Board to conduct a hearing pursuant to

K.S.A. 74-2438 to resolve any legal and factual issues ; to find that MGE's natural

gas is exempt from taxation pursuant to K.S.A . 79-201f and K.S.A . 79-201m ; to

find that PVD has erroneously and unlawfully valued and assessed property of

MGE as 9 it were a public utility under provisions of Kansas constitutional and

statutory law; to find that PVD has erroneously allocated volumes of natural gas

to Kansas ; to find that PVD's valuation of MGE's gas does not reflect its fair

market value; to preserve evidence for a judicial determination of constitutional

issues beyond the jurisdiction of the Board; and to grant such other relief as may

be just and equitable .

Respectfully submitted,

BY.,
ich~el Lennen SC#08505

MORRIS, LAING, EVANS, BROCK &
KENNEDY,CHARTERED

300 North Mead, Suite 200
Wichita, Kansas 67202
(316) 262-2671
(316) 262-6226 ; Fax

ATTORNEYS FOR TAXPAYER
MISSOURI GAS ENERGY, A DIVISION OF
SOUTHERN UNION COMPANY



I HEREBY CERTIFY that a true and correct copy of the foregoing NOTICE
OF APPEAL was mailed on this 2LbL day of October, 2004, by first class United

States mail, postage prepaid and properly addressed to :

MarkS. Beck, Director
Division of Property Valuation
Kansas Department of Revenue
Robert B. Docking State Office Building
915 SW Harrison Street, Room 400
Topeka, KS 66612-1585

William E. Waters
Attorney
Kansas Department of Revenue
Division of property Valuation
526-S Docking State Office Bldg-
915 SW Harrison Street
Topeka, KS 66612-1585

CERTIFICATE OF SERVICE

Michael Lennen SC#08505
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JOAN WAGNON, SECRETARY

	

KATHLEEN SEBELIUS, GOVERNOR
DEPARTMENT OF REVENUE

DIVISION OF PROPERTY VALUATION

SG-MISSOURIGAS ENERGY
JOHNDAVl$
3420 BROADWAY
KANSAS QTYMO 64111

	

RE: AccountNumber C4006

Dear Six:

Enclosed is an amendedunit valuation notice of Kansas' Director of the Division of Property
Valuation for the above-entitled company. Thenotice is theresults of an informal valuation
conference scheduled andheld at the request ofthe company pursuant to KS.A.79-5a05 .
Depending on the outcome of the conference the amended notice may or may notreflect achange
from the original valuation.

The amended notice represents the written finding, ruling and orderof the Director for the
purposes of further appeal underK.S.A. 74-2438.

K.S.A.74-2438 states in part:
An appeal maybe takento the stateboard of tax appeals from anyfinding, ruling, order, decision,
or other final action on any case of the director of taxation or director of property valuation by any
person aggrieved thereby, Notice of such appeal shall be filed withthesecretary of the board
within thirty (30) days after such finding, ruling, order, decision, or other action on acase, and a
copy servedupon the director concerned. Theboard shall fixatints andaplace for hearing said
appeal, andshall notify the appellant or his attorney of record at least five (5) days prior to the date
of said hearing,

The Kansas Boardof Tax Appeals address, phone andfax are: Docking, State Office Building, 915
SW. Harrison St ., Suite. 451, Topeka, Kansas 66612-1505, Phone (785) 296-2388, Fax (785) 296-6690 .

Appeal to theBoardofTax Appeals is a formal appeal and should not be undertakers lightly.

Sincerely,

JohnIi. Hughes
CC: CompanyFile

MISSOURI GAS ENERGY

K A N S A S

N0, 8017

	

P, 2/4

September28, 2004

EXHIBIT

DOCKING STATE OFFICE BUILDING, 915 SW HARRISON ST., ROOM 400, TOPEKA. KS 66612-1585
Voice 785-296-2365 Fox 785-296-2320 httpl/www.ksrevenue.org/
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MISSOURI GAS ENERGY
U

K A N S A S

NO, 8017
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JOAN WAGNON,SECRETARY

	

KATHLEEN SESELIUS, GOVERNOR
DEPARTMENT OF REVENUE

DIVISION OF PROPERTY VALUATION

SGDWSO1IBSGASRNLRCY

	

September 28, 2004JOHN DAVIS
VP4ANTROLLER(MGx)
3420 BROADWAY

	

AnteadedNotice
KANSAS CITY MO 64111 ffU IU Nil . 04006

INCOME APPROACH:
ForomtNOI

	

0 Rate .0000
ActuaIN01

	

0 Rate .0000

I have considered the dtformation presented at the heat foryour company and have made a review ofthe materials and
testimony available to me. Fromthis examination, I have concluded that the Director's Unit Value ofyour company is as shown
above. This Notice constitutes the Director's final notion to date .

I wish to extend s note ofappreciation for the courteous manner in whichyour company was ropresentod .

Director

DOCKING STATEOFFICE RUILDING, 915SW HARRISON ST,. ROOM 400, TOPEKA, KS 66612-1_585
Voice 785-296-2365 Fox 785-296-2320 htip://www.tarevenue .or®/

10/25/2004 NON 16 :10 [TX/RX NO 88831 2003

DIRECTOR'S 2004 UNITVALUE:

APPLICATION TOACANSAS,
ALLOCATION CALCULATION:
Kansas InvesCaanesystem Investinant

45,223,705

. 48,265,145 48,285,145 Allocation Factor. 1.000000
D9reorofsTJnit value 45,223,705
KarmsAllocationFlow x 1.0.00000
Ksoses Marketvalue 45,223,705
AsaesamentRate (o, 334A x 0.330000

KANSAS ASSESSED VALUE 14,923,$23

COMPANY_INDIC_ATORS
COST APPROACH:
Book Ori$inal Cost 48,285,145
Book OrWnal CostLessDepreciaton 0
Net Investment Adjuitod for Obsolesom_w 0
Reproduction Cost L.ms Depreciation 45,223,705

MARKETAPPROACH: ,
Equity Residual 0
Stuck and Debt 0



>' OCT. 25 . 2004

	

3 :28PM

	

MISSOURI GAS ENERGY

Kansas Department of Revenue
Division of Property Valuation

State,Apprafsed Property Bureau
Public Utility Section

Ratierta. Deddng stale Orae au9dOng

	

.
91b5.W. Hmlwn st

	

Tel. (795) 2862386
TOGM. Kansan 69812-1595

	

FAX(795) 2962920

APPRAISALREPORT
MISSOURI GAS ENERGY (04006)

Forthe Tax Year
2004

STORED NATURAL GAS

	

28Sep-04

Magic S. Beck, Director
John H.Hughes, Bureau Chief
Fbyd R. Ruinaey, Supervisor
Roger A. Dallem, Appraiser

This appraisal report was produced ; (1) by Die captioned agency, (2) Is the sole
property ofthe captioned agency; (3) under the mandates and guidance of K.S.A.
Article 5a ; (4) to provide_a basis for ad valoremtaxallon of utility property in Kansas.

NO. H17

	

P. 4/4

10/25/2004 NON 1 8:10 ITX/RX NO 80833 X1004

ORIGINAL COST 48,285,145

Cost o Gas As of Gas In Storage
January 1 2004 (mmbtu)

STORAGE FIELD FIELD OPERATOR (Per mmmbtu)
Alden Southern Star Central Pipeline 5.38 1,183,716

" : Colorado interstate Gas Company
Borches : Panhandle Eastern Pipeline 5_335 715,412

Colony Southern Star Central Pipeline 5.38 . 1,214,502
Cunningham Northern Natural Gas Company
bkicity
1

Southern Star Central Pipeline 5.38 1,847,921

Lyone Northern Natural Gas Company
Mc1Louth Southern Star Central Pipeline 5.38 879,698
Pique Southern Star Central Pipeline 5.38 100,054

N. Welds Southern Star Central Pipeline 5 .38 925,885'
S. Welds Southern Star Central Pipeline 5 .38 1,744,789

TOTAL 8,411 .877
MARKETVALUE OF STORED NATURAL GAS 45,223,705
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BEFORE THE BOARD OF TAX APPEALS OF THE STATE OF KANSAS

IN THE MATTER OF THE APPEAL OF

MISSOURI GAS ENERGY, A DIVISION OF SOUTHERN

UNION COMPANY FROM A DECISION OF THE DIRECTOR

OF PROPERTY VALUATION OF THE STATE OF KANSAS FOR

TAX YEAR 2004 PURSUANT TO K.S.A. 74-2438
Docket No .

ENTRY OF APPEARANCE

COMES NOW the undersigned and enters an appearance as counsel for the

appellant In the above entitled matter.

_Michael Le_nnen #08505

	

__
Print Name and Kansas Supreme Court No.

300 N . Mead-, Suite 200

Address

-Wichita, Kansas 67202

City, State, Zip

316 262-2671
Telephone
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DECLARA'1'IONOF 1MPRESENTATIVE

Yrnperty owneirs)~1aa+

	

as itavcem qpthe change ofya ua Nntioa

xissamtm an SNERM
PrMerty Owners MOLnvAds (stroeLnonaffigo box. city state. zin code)

AM : JOHN DARTS
VP-COBTHOLLER (=)
3420 BROADWAY
&OSAS Cllr M 64111

Nonarty OwnersT~- um&r
816-360- .5181

hereby appoints the following individual, corporation, limited lIsblHty company,
organization, Erm orpartnership

to represaut the above named property ownerbefore the State Board of
P
xApapea%e g adpursuant to the Board a rules and regulations for property located 1n

	

property
ftR*tKj'orthe .

	

2nnA

	

tax year(s).

Signat(w~ ofProperty-Ow= and Date

If_siantag_oa behalf ofaOQgfOxa~]gp. l,~ited Mobility conrRSr7vfY(^piLi~ti n Arn+ m`
miuersbim rrovidabelowthendntedna=n andtitle ofperson sipne

Individual Reoresentaflvae Name and Title

Michael Lennon, Attorney

PartaeishiR Name

Morris, Laing. Evans, 8rock 5 Kanuady, Chtd .

300 R . Mead, Suite 200
Wichita, Kansas 67202

'sTeleuhoneNumbeg 316-262-2671


