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What Is Eminent Domain?

Eminent domain is the power of the government to take private property and
put it to public use, following the payment of just compensation. This is a
practice that occurs in the United States, and in many different countries under
different names. It may not seem fair to the owners of the property, but
eminent domain lawsuits, especially when the owner feels they are not justly
compensated, are fairly common.

KEY TAKEAWAYS

¢ Eminent domain is the right of governments like the United States to
seize private property for public use, following fair compensation.

o Everything from airspace, land, and contractrights to intellectual -
property is subject to eminent domain if a case can be made for its
public use.

¢ Unfair invoking of eminent domain, such as when property owners are
not fairly compensated, is called inverse condemnation.

e Both an entire property and a partial property can be seized, as well as
the potential for a temporary seizure.
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Understanding Eminent Domain

Eminent domain is a right granted under the Fifth Amendment of the
Constitution. [ Similar powers are found in most common law nations.
Eminent domain is called "expropriation" in Canada, "compulsory acquisition"
in Australia and New Zealand, and "compulsory purchase" in the U.K. and

Ireland.

Private property is taken through condemnation proceedings, in which owners
can challenge the legality of the seizure and settle the matter of fair market
value used for compensation. 2! The most straightforward examples of
condemnation involve land and buildings seized to make way for a public
project. It may include airspace, water, dirt, timber, and rock appropriated from

private land for the construction of roads.

Eminent domain can include @ﬁ, stocks, and investment funds. In 2013,
municipalities began to consider using eminent domain laws to refinance
underwater mortgages by seizing them from investors at their current market
value and reselling them at more reasonable rates. [ Congress passed a law
prohibiting the Federal Housing Administration from financing mortgages
seized by eminent domain as part of the FY 2015 budget, 4]
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eminent domain to seize a social media company such as Meta (formerly

Facebook) and turn it into a public utility to protect people's privacy and data.
[5]

Types of Taking

The government decides what use it has of your property. Each category of use
is taken, used, and compensated differently. Unfortunately, property owners
find they do not have much say in which manner their property is seized, and
are hesitant to enter into lengthy legal battles against the-government.

Complete Taking

Complete taking, also known as total taking, is when the entire piece of land is
seized. Despite the amount of just compensation being the highest market
value, many do not feel they are being fairly compensated. When large
construction projects or utilities need the entire parcel in order to function,
complete taking is usually the resulting type of condemnation. (6!

Partial Taking

Partial taking under eminent domain is exactly what it sounds like—a partial
piece of the property is taken. This is slightly more complicated than a complete
taking, since it is much easier to value a piece as a whole than it is to assign fair
value to each individual part: The government realizes that the seizure of one
aspect of the property may decrease the value of the remainder, which is why
~~there are two components considered when a property is partially taken. The
first is the value of the property that was acquired, and the second is the loss of
value to the property remaining, called the remainder, [1161

Temporary Taking

The taking of a property for a set period of time is known as temporary taking."
Many owners consider this type of eminent domain a form of leasing, and for
some, it can be a breath of fresh air. A common example is when a construction
project requires easement of the property. The easement is paid out based on
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other circumstances.

If the easement requires denying access to any other part of the property than
what is currently being seized, just compensation would pay for all affected
sections of the property, not just what is directly required. (¢!

Regulatory Taking

Regulatory taking can be broken down into two sections, total regulatory taking
and partial regulatory taking. A total regulatory taking occurs when a regulation
affects a property to such a degree that it cannot be used. A partial regulatory
taking occurs when a regulation affects the property as well, but does not cause
it to lose all of its value, only a substantial portion. [

Just Compensation

Just compensation is the amount that you are determined to receive if you are
undergoing an instance of eminent domain. Depending on which type of taking
you are facing, the government will calculate the value of the property and offer
you what they consider just compensation, which is the fair market value of

your property.

The fair market value assumes that you as a seller are not forced to sell, and a
buyer is willing but is not being forced to buy. This consideration exists to
ensure that unseen aspects of the sale process are not considered during just
compensation, such as an owner desperate to sell, or a buyer who may overpay
because they are desperate to purchase. Some consider this method of
determination unfair, as the necessity of eminent domain points to the buyer
needing the property more than the seller, or the person having their property

seized, needs to sell.

Just compensation is dependent on a few factors including the value of any
land improvements, any residue damage to the property due to the seizure, and
something called benefits. Benefits are a rare component when compiling just
compensation, and are used to offset the total compensation received. 101 [11]
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Supreme Court, from highways, trade centers, airport expansions, and other
utilities, to anything that makes a city more visually attractive or revitalizes a
community. 12! Under this definition of public use, eminent domain began to
encompass big business interests. General Motors took private land for a factory
in the 1980s to create jobs and boost tax revenues, 113!

Most notoriously, Pfizer seized the homes of a poor neighborhood in New
London, Connecticut, in 2000 to build a new research facility. Critics were
outraged to learn a city could condemn homes and small businesses to
promote private development. While the Supreme Court upheld this ruling in
2005, several states passed new laws to protect property owners from abusive
eminent domain taklngs 411151 | ong after the homes were bulldozed, Pfizer
abandoned its plans. [16]

# IMPORTANT

Seizing land for private use has led to serious abuses throughout history.

Inverse Condemnation

There is also legal debate about the debt of the government to fairly
compensate those whose property or assets have been taken or Jmpacted due
‘to eminent domain. Private property owners have sued the governmentin
proceedings called inverse condemnation, in which the government or prlvate
business has taken or damaged property but failed to pay compensation. This
has been used to obtain damages for pollution and other environmental

171
problems. 17!

For example, electrical utilities can be found liable for economic damages
caused by a wildfire they started. in another case, when the Army Corps of
Engineers released a torrent from Houston's two reservoirs during Hurricane
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What If | Refuse Eminent Domain?

There are some clear guidelines for eminent domain. They are that the property
will serve a public purpose, that just compensation is offered, and that the
property is acquired. It is fairly easy for the government to assert its fulfillment
of constitutional responsibility and therefore, it is usually not possible to refuse
eminent domain. The most that most property owners can hope for is a high
market valuation, or to engage in a lawsuit.

Why Is Eminent Domain in the Fifth Amendment?

Eminent domain is in the Fifth Amendment to ensure that the U.S. government
is able to acquire assets that benefit the public good. An example of this would
be if a town needed water, and the only possible way to bring water to that
town was through the property of a private tandowner, The landowner may not
want pipes running through their property, but since it benefits the public, the

government will pursue it.

Has Anyone Ever Won an Eminent Domain Case?

Many people have won eminent domain cases in the sense that their fair
market value claim was awarded. The claimant, in this case, would be an
aggrieved property owner who can sue for a higher value than what the
government assessed, although these cases are lengthy and extremely
expensive to pursue. Most private property owners find it is easier to just accept

_the value and move on with their lives. It is nearly impossible to halt an eminent .. .. . ...

domain case, although it is possible to pursue further compensation.

How Do | Protect My Property From Eminent Domain?

Unfortunately, there is not much you can do to protect your property from
eminent domain. It is not always real estate that is seized, and it is not possible
to anticipate the future needs of the public or the government. It may seem
unfair, but property owners do not have many options to protect their property
from seizure by the government.
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seizing private property for public use, after the private owner has received fair
compensation. Both an entire property and a partial property can be taken;
property can also be seized temporarily. Lawsuits surrounding whether a
property should have been taken, and whether the compensation for seized
property was sufficient, abound. It is almost impossible to stop an eminent

domain case, but it is sometimes possible to negotiate for higher

compensation.
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