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SURREBUTTAL / TRUE-UP DIRECT TESTIMONY 1 

OF 2 

BRODRICK NIEMEIER 3 

THE EMPIRE DISTRICT ELECTRIC COMPANY, 4 
d/b/a Liberty 5 

CASE NO. ER-2024-0261 6 

Q. Please state your name and business address. 7 

A. My name is Brodrick Niemeier and my business address is Missouri Public 8 

Service Commission, P.O. Box 360, Jefferson City, Missouri 65102. 9 

Q. Are you the same Brodrick Niemeier that previously filed direct testimony in 10 

this case? 11 

A. Yes, I am.  12 

Q. What is the purpose of your surrebuttal testimony? 13 

A. The purpose of my surrebuttal testimony is to respond to OPC1 witness 14 

John A. Robinett and Empire2 witness Brian Berkstresser concerning the inclusion of 15 

Riverton 10’s repair cost in this rate case.  I also respond to OPC witness Geoff Marke 16 

concerning the crane extension project at Ozark Beach.   17 

INCLUSION OF RIVERTON 10 18 

Q. How did OPC witness John A. Robinett arrive at his determination that 19 

Riverton 10’s repair cost are included in this case?  20 

 
1 Office of the Public Counsel (“OPC”). 
2 The Empire District Electric Company, d/b/a Liberty (“Empire”). 
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A. Mr. Robinett based his determination off of a Data Request (DR) response 1 

from Empire.  Within this response, Empire stated **  2 

 3 

. **3 4 

Q. Is Mr. Robinett correct in his determination?  5 

A. Yes, and Staff has issued follow-up data requests on the subject.  Those data 6 

requests confirmed that the repair cost for Riverton 10 is included in rate base within this case.4   7 

Q. Why did Staff initially determine that Riverton 10 repair costs were not included 8 

in rate base within this rate case? 9 

A. The Stipulation and Agreement to case EA-2023-0131 states:5  10 

In the initial rate case in which Liberty proposes inclusion of the costs of 11 
repair/replacement of Riverton Unit 10 and/or Unit 11, Liberty shall 12 
provide testimony on the decision process followed during the 13 
repair/replacement of Riverton Units 10 and 11 as well as any changes 14 
in policy resulting from that process.  15 

Staff, noticing that the required Riverton 10 repair discussion was not included 16 

within any Empire witness’s direct testimony, reached out to Empire where Staff 17 

received written confirmation from Empire that Riverton 10 repairs were not included within 18 

this case.  This confirmation was in the form of an email, which is included as Confidential 19 

Schedule BN-s1.  Empire later explained to Staff that the confirmation made in the email was 20 

a misstatement but Empire did not inform Staff that this information was incorrect until after 21 

Staff discussed Mr. Robinett’s rebuttal testimony in a meeting on August 27, 2025.  22 

 
3 Confidential Empire Response to OPC DR No. 8507, attached as Confidential Schedule BN-s2.  
4 Empire Response to Staff DR Nos. 0341.1 and 0460, attached as Schedule BN-s3. 
5 Paragraph 4(j) of the Stipulation and Agreement in the docket of Case No. EA-2023-0131, attached as 
Confidential Schedule BN-s4.  
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Q. Did Empire comply with the Commission Order to provide testimony on its 1 

decision making process concerning the repair and replacement of Riverton 10 and 11?  2 

A. No.  Empire did not file direct testimony concerning its decision-making process 3 

around Riverton 10 repairs when it did include Riverton 10’s repair cost within this case.  4 

Only after OPC pointed out the missing testimony did Empire provide a discussion on the topic 5 

in its rebuttal testimony, but this discussion did not provide any new explanation, reasoning, or 6 

changes in policy, only quoting Empire’s Response to OPC’s Ratemaking Suggestion from 7 

the Certificate of Convenience and Necessity (“CCN”) case.6  The rebuttal testimony from 8 

Empire does not comply with the Stipulation and Agreement ordered by the Commission in 9 

EA-2023-0131. Mr. Berkstresser appears to acknowledge this in his rebuttal testimony stating:  10 

The Company acknowledges that testimony ‘on the decision process 11 
followed during the repair/replacement of Riverton Units 10 and 11 as 12 
well as any changes in policy resulting from that process’ was not 13 
included in the initial filing of this rate case. The Company intends to 14 
include that testimony in the rate case where it first seeks cost recovery 15 
related to the replacement units. [Empire] apologies for the 16 
misunderstanding if the intent of the stipulation provision was for the 17 
testimony to be included in this case.7   18 

Q. Was the intent of the stipulation for Empire to file the discussion on its decision 19 

process within this case?   20 

A. Because the cost of repairs are in Empire’s requested revenue requirement, yes. 21 

The intent of the stipulation was for Empire to include the discussion when it sought recovery 22 

of Riverton 10 and 11’s repair and/or replacement.  Had Empire not included the cost to repair 23 

Riverton 10 in this case, it would not be required to provide the discussion in this case.  24 

 
6 The quotation is from the filing titled Liberty's Response to OPC's Ratemaking Suggestion in case 
EA-2023-0131.  
7 From Brian Berkstresser’s rebuttal testimony, page 6, lines 17 through 23.   
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However, Empire included these costs, either intentionally or unintentionally, and the 1 

discussion is now required but has not been provided.   2 

RIVERTON 10 REPAIR PRUDENCE 3 

Q. Can you explain what led to the decision to repair Riverton 10?  4 

A. Yes. On February 8, 2021, **  5 

. **8,9  In February 2022, Riverton reached one year in outage without Empire 6 

filing a replacement request with the Southwest Power Pool (“SPP”).  SPP’s Open Access 7 

Tariff, section 3.9.1 requires a request of generating facility replacement to be submitted up 8 

to one year after the unit is determined to be in forced outage.  In April 2022, Empire filed 9 

its IRP.10  The timing of this IRP filing was used as justification for Empire failing to file the 10 

replacement request with SPP within the required year.  In January 2023, Empire filed a request 11 

to replace Riverton 10 with SPP, and then filed an application for a CCN to replace Riverton 10 12 

with the Commission in February 2023.  The Federal Energy Regulatory Commission 13 

(“FERC”)11 denied Empire’s request for a waiver from the year requirement to request 14 

replacement of Riverton 10 in March 2023.  Empire discovered blade migration issues 15 

during a borescope inspection of Riverton 11 in April 2023, and **  16 

. ** Notably, this is after FERC had denied the request to 17 

replace Riverton 10.  Empire requested a rehearing on the waiver from FERC, which was 18 

 
8 Empire’s amended CCN Application, Paragraph 30 in case EA-2023-0131. 
9 This and several other portions of testimony in this filing are labeled as highly confidential due to discussing a 
topic for which Empire received a protective order in case EA-2023-0131.   
10 Empire’s Integrated Resource Plan (IRP) was filed within case EO-2021-0331. 
11 FERC has regulatory oversite over SPP, causing Empire’s request for waiver from SPP rules to need FERC 
approval.   
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denied in July.  SPP called on Riverton 11 to run in August, after which another borescope 1 

inspection revealed further blade migration, placing the unit in outage.  ***  2 

 3 

 4 

  ***  Riverton 10 returned to service in January 2024, almost three years 5 

after the outage began with Riverton 11 remaining in outage to present.12   6 

Q. What is Staff’s recommendation concerning the Riverton 10 repairs?   7 

A. Staff recommends a disallowance of the entire cost to repair Riverton 10, an 8 

amount of approximately ** . **13  9 

Q. Does Staff agree with Empire witness Brian Berkstresser that Empire “...made a 10 

prudent decision to repair Riverton Unit 10 based on the appropriate balance between cost, 11 

safety, and reliability?”14   12 

A. No.  Staff does not agree with Mr. Berkstresser.  Empire knew, through a 13 

borescope inspection on April 5, 2023,15 that Riverton 11 showed significant issues with blade 14 

migration.  Empire conducted a second borescope inspection on August 14, 2023.16  It should 15 

be a priority for Empire to have ***  16 

 17 

 18 

 
12 Pages 12-15 of Staff’s Recommendation Report filed in case EA-2023-0131, are attached as Highly Confidential 
Schedule BN-s5.  
13 **  ** 
14 Page 2, lines 27 and 28 of Empire witness Brian Berkstresser’s rebuttal testimony.   
15 Paragraph 6 of Liberty’s Response to OPC ratemaking suggestion in case EA-2023-0131.   
16 Page A1 of Brian Berkstresser’s confidential rebuttal workpaper titled “2023 Riverton 17A1626-4 BI 
Engineering Review Addendum.”  This workpaper’s designation is confidential for reasons other than the date of 
the borescope inspection, though it was initially misfiled as public.   
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 1 

 2 

 *** Empire should have begun repairing either Riverton 10 or 11 3 

in April, but instead they put Riverton 11 ** . ** Had Empire 4 

started its repair of Riverton 10 in April 2023, it likely would have re-entered service around 5 

the time Riverton 11 entered outage in August 2023, preventing Empire from not having 6 

***  *** for five months.  Had Empire repaired Riverton 11 in April, it might 7 

have been less expensive, and potentially faster than Riverton 10 repairs.  Empire cannot use 8 

the justification that it was planning to replace the units in the future when it is necessary to 9 

have *** . ***   10 

Q. Would it have been reasonable for Empire to keep Riverton 11 **  11 

 ** until it and Riverton 10 were replaced?  12 

A. No. Riverton 13 and 14 are planned to be in service by July 2026.17  This would 13 

have left Riverton 11 in a damaged state for over three years.  While Empire did determine in 14 

April 2023, that Riverton 11 could operate if needed to, Riverton 11 would most likely be called 15 

upon several times in that time period.  Empire was concerned that continued operation would 16 

further damage Riverton 11, otherwise Empire would not have placed the unit **  17 

. ** It would not have been reasonable to rely on Riverton 11 not needing repairs 18 

for over three years.   19 

Q. Was Empire in communication with SPP about bypassing the interconnection 20 

queue when it was forced to repair Riverton 10 in August 2023?  21 

 
17 Paragraphs 51 and 53 of Empire’s Application within case EA-2023-0131.   
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A. Yes.  One of SPP’s requirements to replace a unit in outage without going 1 

through the interconnection queue is to file a request for the replacement within a year of the 2 

outage starting.  Riverton 10 entered outage on February 8, 2021, and Empire did not file for 3 

replacement until January of 2023, almost two years after the outage began.  Empire claimed 4 

that the delay was due to its IRP being filed at an inconvenient time.  The IRP however, was 5 

filed more than a year after Riverton 10 entered outage, meaning the year window for Empire 6 

had already ended.18  Further, SPP allows companies to modify the filing where they request to 7 

replace a unit up until the request is approved.19  Empire sought a waiver from the year time 8 

limit, which FERC denied, both in a hearing, and in a request for rehearing.  While SPP and 9 

Empire were in communication about alternative methods to replace Riverton 10 without going 10 

through the interconnection queue20 in August of 2023, FERC had already denied Empire on 11 

the possibility twice.  This forced Empire to repair Riverton 10 before the unit could be 12 

replaced, an unnecessary cost if Empire had not filed the request for replacement late.   13 

Q. Please summarize why the Commission should adopt Staff’s recommendation 14 

of disallowing the entire cost to repair Riverton 10. 15 

A. Empire should have filed a request to replace Riverton 10 before the year mark, 16 

as that would have made the repair of Riverton 10 unnecessary when it came to replacing the 17 

unit.  Empire should have begun repairs on Riverton 10 in April 2023 instead of August 2023 18 

so that it would not be without a necessary ***  19 

. *** If Empire did not want to repair Riverton 10 20 

 
18 Staff also notes that Empire did deviate from its IRP when it submitted the CCN in which it sought approval to 
replace Riverton 10 and 11.   
19 SPP Open Access Tariff Section 3.9.1.1. 
20 Brian Berkstresser rebuttal testimony, page 2, lines 30-34 and page 3, lines 1-4.  
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in April, it should have begun repairs on Riverton 11 in April 2023, when issues with the unit 1 

were first noticed.  Empire also failed to comply with the Commission order approving the 2 

Stipulation and Agreement in EA-2023-0131 by including costs to repair Riverton 10 in this 3 

case while not including the required discussion of Empire’s decision-making process about 4 

the topic.  Staff does not agree with Empire witness Brian Berkstressor that Empire was prudent 5 

in its repair of Riverton 10.   6 

OZARK BEACH 7 

Q. What is the crane extension project at Ozark Beach?  8 

A. The crane extension project extended a crane on the downstream side of the dam 9 

so that materials and equipment could be brought in via access road.  Before the project, 10 

equipment would have to be loaded onto a barge upstream of the dam, and then floated down 11 

and unloaded by the crane.  The crane extension removed the need for a barge to be used, which 12 

Empire claims was a safety hazard at the site.  Empire’s initial project cost estimate was 13 

$10,760.88 but this was changed to $2,909,999.96,21 an increase of approximately 3,000% 14 

Q. What does OPC witness Geoff Marke recommend concerning the project?  15 

A. Geoff Marke recommends a disallowance of $2,900,000.  He explains the 16 

recommendation by stating, “First, this is exactly why a cost-benefit analysis for investments 17 

over $1 million was agreed to in Case No. ER-2021-0312. Second, I fail to see how this project 18 

is PISA22 eligible (not grid modernization) and why the 3000% cost overrun is prudent.”23   19 

Q. Does Staff agree with Geoff Mark’s assessment?   20 

 
21 Empire Response to Staff DR No. 335. 
22 Plant in Service Accounting (PISA). 
23 OPC witness Geoff Marke’s rebuttal testimony, Page 18, lines 4 and 5.   
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A.  No. While Staff agrees that the initial estimate for the project’s cost is extremely 1 

low,24 Staff discussed Empire’s efforts to improve its project planning and budgeting process 2 

in Claire Eubanks’ direct testimony.25  Staff disagrees with Dr. Marke’s assessment that the 3 

project was ineligible for PISA.  Section 393.1400.2 states: “‘Qualifying electric plant’, all 4 

rate-base additions, except rate-base additions for new coal-fired generating units, new nuclear 5 

generating units, or rate-base additions that increase revenues by allowing service to new 6 

customer premises;” Ozark Beach is not a new coal or nuclear power plant, and it does not 7 

allow service to new customer premises, therefore this project does qualify for PISA under 8 

Section 393.1400, even if it is not a grid modernization project.  Finally, Staff does not agree 9 

that a 3,000% cost overrun is inherently imprudent.  Prudency does not solely compare initial 10 

cost estimates with the final cost, it also considers whether or not the decisions concerning the 11 

project were reasonable.  While Empire should have realized the initial cost estimate for the 12 

project was extremely low, that does not mean that the project as a whole was imprudent.  13 

Empire claims that the project reduced safety risks, and Staff agrees.  Loading/unloading 14 

equipment is dangerous, especially when it is done onto/off a barge that can move during the 15 

process.  Reducing the number of times equipment must be unloaded does decrease safety risks.   16 

Q. Does Staff find the crane extension project at Ozark Beach imprudent?  17 

A. No. Staff does not have any reason to find the project imprudent at this time.   18 

Q. Does this conclude your surrebuttal testimony? 19 

A. Yes it does. 20 

 
24 Page 2, lines 13 and 14 of Staff witness Brodrick Niemeier’s direct testimony. 
25 Page 6, lines 1 through 13 of Staff witness Claire M. Eubanks’ direct testimony.   
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The Empire District Electric Company d/b/a Liberty 
Case No. ER-2024-0261 

Missouri Public Service Commission Data Request - 0341.1 

Data Request Received: 2025-08-11 Response Date:  2025-09-04 
Request No. 0341.1 Witness/Respondent:  Brian Berkstresser 
Submitted by:  Brodrick Niemeier,  Brodrick.Niemeier@psc.mo.gov 

REQUEST: 

Please explain the following relating to Riverton 10 repairs made since February, 2021: 

a) Has Empire included any of the cost to repair Riverton 10 since February, 2021 within rate base in this
rate case? If so, how much of the cost is included? Please include any supporting documentation.

b) Does Empire plan to discuss Riverton 10 repairs within True-up? If so, is this to add Riverton 10 repair
costs to rate base during this case?

RESPONSE: 

a) Yes. Refer to attachment “Riverton 10 Addt Support.xlsx” that shows repairs that have been
included within the Company’s revenue requirement in this case. The balance of approximately
$1.2M (Total Company) shown in the attachment is the additions to the plant netted against the
retirement. This is the impact on the rate base in the current case.

b) The Company discussed the Riverton 10 repairs in Company witness Brian Berkstresser’s rebuttal
testimony. The balance of $1.7M referenced in Mr. Berkstresser’s testimony is the result of the
additions to the plant plus the cost of removal. See the table below that shows addition and cost of
removal balances. If needed, the Company will discuss in further detail in true-up testimony.

Case No. ER-2024-0261 
Schedule BN-s3, Page 1 of 5
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The Empire District Electric Company d/b/a Liberty 
Case No. ER-2024-0261 

Missouri Public Service Commission Data Request - 0460 

Data Request Received: 2025-08-11 Response Date:  2025-08-29 
Request No. 0460 Witness/Respondent:  Brian Berkstresser 
Submitted by:  Brodrick Niemeier,  Brodrick.Niemeier@psc.mo.gov 

REQUEST: 

a) Please explain whether or not the following sentence from Empire’s response to OPC data request
8507 means that Empire has included the cost to repair Riverton 10 within rate base for this case? “The
entire repair cost was capitalized under projects 4008514, 4009846, 4009848, 4009862, and 4009979
and was recorded in functional plant account 343.”

b) Please provide descriptions, justifications, timelines, and all changelogs over $1,000 for the following
projects mentioned in Empire’s response to OPC data request 8507: projects 4008514, 4009846,
4009848, 4009862, and 4009979

 RESPONSE: ATTACHMENTS ARE CONFIDENTIAL PURSUANT TO 20 CSR 4240-2.135(2)(A)4 

a) Yes, these costs are included in this case.

b) Project 4008514

Description: Unit 11 LO Coolers are leaking into containment. Attempts to stop gasket leakage have 
been unsuccessful after multiple methods and attempts. We are leaving the piping connections as is and 
are having the cores built only. Design will ensure the gasket surface will be flat and seal to our current 
end caps. 

Justification: These coolers were replaced in 2016 and began leaking shortly after the warranty period 
was completed. Attempts to work with the original manufacturer to resolve the leaks were unsuccessful. 
After repeated attempts to seal the gasket surface, it was determined that the original manufacturer 
had a design flaw in the end plates which caused the end plate to bow when the tubes were seated into 
them. We found 2 manufacturers in the area that can take the original core, reverse engineer it and 
manufacture replacements with upgraded materials. 

Timelines: Project Start Date: 10-1-2022 

Case No. ER-2024-0261 
Schedule BN-s3, Page 3 of 5



Project In-Service Date:  1-31-2024 

Changelogs: None 

Project 4009846 

Description: Replacement requires cleaning and flushing lube oil lines and reservoir. 

Justification: Group 1 oils, currently in Unit 10, are not compatible with Group 2 and group 1 oils are no 
longer manufactured per the oil vendor. Need to remove oil, clean reservoir and conduct a high velocity 
flush to prepare system for upgraded oil. 

Timelines: Project Start Date: 8-1-2023 

Project In-Service Date: 1-31-2024 

Changelogs: None 

Project 4009848 

Description: All Temp to remove current pads and calcium silicate insulation on turbine, exhauster, and 
bearing tunnel. Once turbine work is complete, they will install new removable pads on everything.  
Thickness will match current.  

Justification: Insulation needs removed to remove the casing of the unit.  The existing insulation will be 
destroyed when removing due to the age and wear, so new insulation will need installed. 

Timelines: Project Start Date: 7-21-2023 

Project In-Service Date: 2-16-2024 

Changelogs: See attachment “Project 4009848 Changelog - CONFIDENTIAL.pdf” 

Project 4009862 

Description: Re-pour Unit 10 compressor and turbine journal bearings with improved material to 
increase life expectancy. Added I&R Turbine Diaphragm seals to original scope. 

Justification: Unit 10 journal bearings are damaged. We will re-pour them with an improved material to 
increase life expectancy. 

Timelines: Project Start Date: 7-27-2023 
Project In-Service Date: 3-31-2024 

Case No. ER-2024-0261 
Schedule BN-s3, Page 4 of 5



Changelogs: See attachment “Project 4009862 Changelog  CONFIDENTIAL.pdf” 

Project 4009979 

Description: Upgrade Unit 10 seals to increase efficiency and life of unit. 

Justification: Seals need to be replaced to increase efficiency of turbine. 

Timelines: Project Start Date: 9-15-2023 
Project In-Service Date: 3/31/2024 

Changelogs: None 

Case No. ER-2024-0261 
Schedule BN-s3, Page 5 of 5
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