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REPLY BRIEF OF Fidelity Communication Services I, Inc.
COMES NOW Fidelity Communication Services I, Inc. (“Fidelity”), by and through its undersigned counsel, and for its Reply Brief states to the Missouri Public Service Commission (“Commission”) as follows:

INTRODUCTION

In its Initial Brief, Fidelity anticipated and addressed Sprint’s primary arguments in this proceeding, and, therefore, needs not reiterate its position here.  In this Reply Brief, however, Fidelity responds to certain factual assertions by Sprint, which mischaracterize the evidence and otherwise fail to support a finding of “effective competition.”

ARGUMENT

1.
Sprint’s suggestion that Fidelity can serve any customer who requests service in the Rolla or St. Robert exchanges using its own facilities is unsupported by the evidence in the record.


In support of its request for competitive classification of basic local services in the Rolla and St. Robert exchanges, Sprint has, on more than one occasion, touted that Fidelity is a “near-100 percent” facilities based provider—a fact which, incidentally, is not in dispute.
  Sprint, in its Initial Brief, however, suggests that Fidelity, in both the Rolla and St. Robert exchanges, has the capability of providing services over its own facilities on an exchange-wide, ubiquitous basis.
  Notably, the record is completely devoid of any evidence to support such a claim.  Although Fidelity is an eligible telecommunications carrier (ETC)—eligible for federal universal service support in the Rolla exchange (but not the St. Robert exchange)—Sprint has presented no evidence that Fidelity or any of its unregulated affiliates has any facilities outside the City of Rolla.   Section 214(e)(1) of the Federal Telecommunications Act
 requires only that Fidelity offer and advertise its eligible services throughout the designated service area, in this case the Rolla exchange.  Further,  Fidelity may “offer the services…either using its own facilities or a combination of its own facilities and resale of another carrier’s services (including the services offered by another eligible telecommunications carrier)…”


When questioned about the scope of Fidelity’s facilities in the Rolla and St. Robert exchanges, Sprint witness, Mr. Idoux, responded as follows:


Q.
What percentage of the Rolla exchange, if you know, can Fidelity serve using its own facilities currently in place?


A.
I don’t know.


Q.
What about the percentage of the St. Robert exchange that Fidelity can serve using its own facilities?


A.
I don’t know.

Staff witness, Mr. McKinnie, testified in a similar fashion, acknowledging that Fidelity cannot reach all customers in the Rolla exchange using its own facilities and further stating that he did not know the approximate percentage of customers that Fidelity can reach using its own facilities.
  Sprint’s witness does not even know what percentage of the access lines for the Rolla exchange are located within the City of Rolla as opposed to other areas in which Fidelity has little, if any, facilities.
  Further, in the City of Rolla, Fidelity’s cable affiliate—Fidelity Cablevision—faces competition of its own which may impact Fidelity’s success and ability to provide telecommunications services over its own facilities:  Phelps County Cable, which has the cable franchise for unincorporated Phelps County, also has a franchise with the City of Rolla, requiring it to build-out the entire City within five (5) years.


Moreover, with respect to St. Robert, the uncontroverted evidence establishes that Fidelity can serve only three (3) to five (5) percent of the business lines in the exchange using its own facilities.
  Finally, and perhaps more to the point, Fidelity has declined to base its business model on resale of Sprint’s services or use of unbundled network elements, which it considers to be nonviable, economically, in the long-run; therefore, the extent to which Fidelity is able to compete against Sprint on a resale or UNE-P basis is irrelevant.
  In sum, Sprint has presented no evidence in this proceeding to support its claim that Fidelity can expect, particularly in the St. Robert exchange, to experience continued growth as a facilities-based provider—the kind of competition necessary to exert sustainable discipline on prices in the relevant market.  This fact, combined with the fact that Fidelity’s existing market share in the Rolla and St. Robert exchanges is not substantial, warrants a finding that effective competition does not exist with respect to basic local services in those exchanges.

2.
Sprint should not be allowed to now inject the presence of wireless carriers as a factor relevant to the Commission’s determination of whether “effective competition” exists in the Rolla and St. Robert exchanges.

Sprint has, throughout this proceeding, relied on the presence of a single facilities-based provider—Fidelity—to support its exchange-specific request for competitive classification in the Rolla and St. Robert exchanges.
  In its Initial Brief, however, Sprint now argues that wireless competitors should be considered a relevant factor, because the record purportedly supports that 15.5% of Missouri telephone users would opt for wireless alternatives to replace their wireline phones.
   The Commission has, however, previously held that data of this type is unreliable and unpersuasive.  Specifically, in the SWBT Competition Case, the Commission stated:

The parties present argument and testimony about whether services such as wireless carriers, cable TV providers, Internet service providers, fixed satellite providers, and customer premises equipment manufacturers constitute “equivalent or substitutable service.”  The Commission finds that it is appropriate for the Commission to consider these services when evaluating all the relevant factors of effective competition.  The Commission finds, however, that even if it were to find that such services are equivalent and substitutable, the testimony of Southwestern Bell’s witnesses was not persuasive as to the existence of effective competition from competitors that are not regulated by the Commission because the witnesses had very little Missouri-specific information and based the majority of their testimony on national publications, general trends in the communications industry, and unverified sources.  Southwestern Bell’s witnesses provided very little evidence that competition has had any specific impact on Southwestern Bell’s prices or its pricing and product policies, strategies or plans.


Sprint has not provided any specific market share data for wireless providers in the Rolla or St. Robert exchanges, or any evidence that wireless competition has had any specific impact on Sprint’s prices or its pricing and product policies, strategies or plans.
  Accordingly, Fidelity requests that the Commission find that Sprint has not provided substantial evidence that wireless carriers are providing, at comparable rates, terms and conditions, functionally equivalent or substitutable services in the St. Robert or Rolla exchanges.

CONCLUSION

The evidence produced by Sprint in this proceeding lacks sufficient quality and quantity.  Much of it is based on conjecture and innuendo—by no means “substantial and competent.” With respect to the proposed re-classifications that Fidelity opposes, Sprint’s position can be described only as the “quantum leap” to effective competition.  Accordingly, Fidelity respectfully requests that the Commission find that effective competition does not exist for basic local service in the Rolla or St. Robert exchanges or for CENTREX or Directory Assistance services statewide.
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