
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 

EXHIBIT 5 



ECONOMIC flEVELOPMENT PERFORMANCE AGREEMENT

THIS ECONOMIC DEVELOPMENT PERFORMANCEAGREEMENT. dated Mw 1fl
999 (the "Aeement"), between CASS COt)?TY, MISSOURI (the "County'), andMEP 1'LEASANr

RThL LLC, a limid liability company organized and esg under the laws of the Sthe of Delaware(the
"Company");

WITNESSETH:

WHEREAS, the County is authorized by Chapter 100 R.S.Mo. and Article Yl, Section 27(b) of the
Missouri Constifltion as amended (collectively, the "Act"), to acquire, consuct and equip certain facilities
for cou2nlercial, thdusnial and manufacturing purposes, to ent to leases and lease-purchaseacementsw4h riv rrin r,r .., -,.. ,;A — - ' -u iu rcvcauc conas ror tue purpose or paying
the cost of any such facilities;

WHEREAS, pursuant to the Act, the govetnrng body of the County intends topass and approve an
Ordinance authoring the County to issue its revenue bonds, in one or more series, in the agegate
principal amount of proximately $275 miliion (the "Bands'), f the purpose of acquiring, constructing
and equipping a manufacturing cility in the County (the hlProjecI), and authoriinng the County to lease
the Project to the Company pursu to a Lease Aeement to be ented into by and between theCounty
and the Company at the time the Bonds are issued (the 'Lease Agreements') between the County,as lssor,
and the Company, as lessee;

WRERLtS, pnsuant to the foregoing, the County desires to enter into this Agreement with the. Company in consideration of the Company's desire to equip, conafruct arid acquire the Project upon the
terms and conditions hereinafter set forth and

NOW, THEREFORE, in consideration of the premises and the mutual representions,covenan
and agreements herein contained, the County, and the Company herebyrepresent, covenant and agree as
follows;

ARTICLE I

DEFJI1TIONS

Section Li. Definitions of Words and Terms. The following words and terms as used herein
shall bnve the following mean±ngz:

"Agreement" means this Economic Development Perfonnance Aeemcnt dated as of April 30,
1999 between the County and the Company, as from time to flme amended and supplemented in accordance
with the provisions hereof.

"Company" means ME? Pleasant Hill LLC, and its successors and assigns.

"Event of Default" means any Evit of Default as described in Section 8.1 hereof
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• "Project" mcns a project consisung of acquiring and consucthig a gas fired combmed cycle
elecüic generating plant, including the site, rights-of-way, transmissioncapabjljes for fuel, power and
war, electric intenOnnecon costs, and equipment, but excluding motor vehicles, office equipment and
fiirriiuire, shop tools and cquipme and computers.

"Project Costs" means all costs and expenses ofevery nae paid after Januazy 2, 1999, relatxngto the acquisition, consucon and equipping of the Project (wüch for the purposes of this deo
includes the Project Site, the Project Improvements and theProject Equipment), provided, however, costs
and expenses reiang to architecal and engineering services related to the Project constitute Project Co&s
within the ming of this definilion regardless of the date suchcosts were paid to the extent such costs are
properly capitalizable in accordance with generally accepted acco.nmung principles.

"Project Equipment" means all of the personal property located on the Project Site cxcept asexeresslv nrovided hi

"Project Improvements" means all improvements to the Project Site described in Exhibit A
attsched hereto and by this reference made a pt hereof.

"Project Site" means all of the real estate described in Exhibit A attached hereto and by thisreference made a part hereof.

"Targeted Amount of TotaL Investment" means an amotmtequal to $240 miflion.

ARTIcLE II

PSEA1-IONS
Section 2.1. County's eprsentation.. The County hereby represents as follows:

(a) The Project wifl siificantIy benefit the County and the State of Missouri by:
(i) stirnu1auig economic developuient in the County and theState through the rctenon

of a Project that was considering Iocathig outside of the State of Missouri: (iii the 'irrwi
conzucton d the creation of petrnanent jobs; and (iii)increasmg local and state tax re;enues.

(b) The Project would not proceed without the assistenceprovided by the County.

Section 2.2. Company's Representations.

(a) The Project will sigmficantly benefit theCounty and the State of Missouri by:

(i) stiniulathig economic development m the County and the State through the retentionof a Project that was considering 1ocatrn outside of th .ctr \,f4e,m,.,. A.\ +1,--.-———-—-,-.,, V) ILA ATdUUI 01consmctjon ad the creation of permanent jobs; and(ui) increasing localand state tax revenues.

(b) The Project would not proceed without the assistance provided by the County.
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. occ, the Cotmty 3haU, at the Companys request, fully cooperate with the Conpany in au reasonable ways
to prevent and/or remove any such levy or assessment.

Section 5.5. Other Property Taxes In Connection with the Protect. Th Cnrnn'i. i4 ti'.
Company covenant and agree that the property tax abatement provided by this Agreement and the issuance
of the Bonds shall only apply to the County's fee title interest in the Project Any property taxes levied
against the Company's interest in the Project by any taxing authority shall be solely the responsibility of the
Company. In the event such a levy or assessment should occt, the County shall, at theCompany's request,
fully cooperate with the Company in all reasonable ways to prevent and/or challenge such levy or
assessment.

Secticm 5.6. No Abatement or Special Assessments. The County and the Company hereby
agree that there are no special assessments applicable to the Project Site. The Cot.mty and the Company
hereby aee that th rwnnert,r .,,.,..ji,.. .., ..i,i — - --—r' U4 LI.LLU LIO I1 tO Special
assesnents by local govexumental auihcrities which would otherwise be payable by the County as fee
owner of the Project Site. The Company agrees to make payment to the County on or before December31
in an amount equal to such special assessments.

Section S.7. Evidence of Targeted Amount of Total Investment. The Companycovenants
that the Project will involve the expenditure of funds at least equal to the Targeted Amount of Total
Invesunent. Beginning on the March 15th foilowing the issuance of the Bonds and counnuing on each
March 15th thereafter until the Project is completed, the Company sEmi! provide theCotnity with a written
cerulcation of the actual amount of Bond proceeds expended for Project Costs accomoanied by written

uppuw.ig un cruncauon, in sucri reasonable de.il as the County shah request.. Section 5.3, Sales Tax Exemption. The Comty will cooperate with the Company andwill
execute such documentation as may be reqwred in oblain±ng any applicable sales tax exerzipiion for
materials, goods, and other personal property that may become part of the Proj ect provided however that
the Cotmry makes no warranty or representation to the Company as to theavalabi1ity of any such sales tax
exemption.

Section 5.9. CredIts for Certain Tax Payments; Early Termination. Nothing in this
Aeement shall be consfrued to require the Company to make duplicate tax paynie2ltz. The Comnmiv h11
receive a credit 1ureunder to such extent it has made anypayment due hereunder to the State.

-
In the event

that the Project becomes subjectto property tax imposed by the State under anylaw or regulation a.ssessing
taxes upon utility property and apportioned on a state-wide basis, th theCompany may elect to term nate
this Agreement upon 30 days prior written notice to the County and theCompany's obligation to make any
further payments (including payments pizsuant to Section 5.3) shall cease and be of no ftzther effect

ARTICLE VI

COVENANTS OF THE COMPANY

Section 6.1. Inspection. The Company aees that the Coity and its duly authorized agenshall hs.ve the right at reasonable thnes (during business hours),subject to at least 48 hours advance notice
and to the Company's uua1 busess prcprietaxy, safety andsecurity requirerne, to enter upon the Project
Site to examine and inspect the Project and the records of theCompany which demonsüate compliance with
this Agreement.. 1(0.62*226-5



Section 6.2. Compliance with Laws. The Project will coTnply in all niateria1 respects with all
applicable building and zoning, health, rorixnen1 and safety ordinmices and laws and all other
applicable laws, niles and regulations.

SectIon 6.3. Construction. The Project will be constnicted, eqwpped and operated in a maimer
which is consistent with the descnption of the Project herein. In the event the Project is constnicted ina
mer which the County detnmnes, in its reasonable discretion, is rriateriaily inconsistent with the
description of the Project conized berein and in the presentton to the Goveniing Body of the County, the
County reserves the right to declare an Event of Default in accordance with Section 10.1 hereof.

Section 6.4. Employment Certification. Beginning on the March 15th following the issuance
of the Bonds and continuing on each March 15th therea.fter for the tei of this Aeement, the Company
shall provide to the County a wrien certification reardin the totni iimibr nf i11t'ir Jw..me— - — —---—-----— 0
employed at the Project including those employedby subcontractors of the Company.

ARTICLE VU

SALE AND ASSIGNMENT

Section 7.1 Assignment The benefits granted by the County to the Company ptsuant to this
Agreement shall belong to the Company, and such benets may be assigned (a) to any affiliate or etrnty in
'r.A....,Iq i4q. f',,...,, _....i... :....... i_j t_._"' ULL jJIUY1UCU Ifla 5UcU UflSIC aSSICS 1fl wnung all
ob1igaon of the Coany hereder or (b) with the consent of the County, not to be imreasonably
withheld, any other wansferee that assi.mies in wring all obligations of the Company hereunder.

Section 7.2 Purchase. The Company will have the option to ptnchase the Project at or after
payment in full of the Bonds for a price of one huncfred dollars ($100.00).

ARTICLE Vifi

DEFAuLT AND R.EMEDIL5

Section 8.1. Events of Default. tf any one or more of the following events shall occur and be
continuing, it is hereby defined as and declared to be and to consttute an Event of Default hcrewider

(a) the Company shall fail to perform any of its obligations hereunder for (1) a period
of 60 days (or such longer period as the County and the Companymay aee in writing) following
wiitten notice to the Company from the County of such failure which notice shall include a specific
descriptici of the Company's failure hereunder), or (ii) if such failure is not subject to cure within
such 60 days. Company shall have iled to initiate acon to cure such default and shall oursue such
acon diligent!y; or

(b) the Company shall breach any covenam contained herein or any representation of
the Company conined herein shall prove to be natezially false or eironeous.. KC2I2264



• Secon &2. Reniedi on Default. Upon an Event of Dthuit hereunder this Agreementmay
be terminated by wriueu noce to the Company from the County. Upon such termination the Company

the remaining poron of the year assuming the Project was placed on the tax rolls effectiveon the date of
trmxnaon through Deceb 31.

Upon any temiii3añon of this Agrenent the Company agees to pay interest andpenalties on all
amonits due hereunder to the same extent as if such paymeni were taxes imder Missouri law,

Section 8.3. Payments on Defaulted Amounts. Any amatmts due hereunder which are not
paid when due shall bear interest at the interest rate imposed by Missotni law on overdue ad valoremtaxes
from the date such payment was &st due. In addition, amounts payable hereunder in lieu ofad valorem
taxes which are not paid when due shall be subject to penalties imposed by Missouri law on overdue
ad valorem taxes.

Section 8.4. FaiIuze of the County to Perform its Obligations. In the event the County shall fail
to perform any of its obligations hereunder for (i) a period of 60 days (or such longer periodas the
Company and the County may aee in writing) following written notice to the County from theCompany
of such failure which notice shall include a specific desiption of the County's failurehereunder), or (ii) if
such failure is not subject to cure within such 60 days, the County shall have failed to imtiateaction to cure
such default and shall pursue such action diligently; the Company may declare that the County is in default
under this Aeement and may pursue any legal remedy available to it to enforce this Agreement

ARTICLE IX. TERMOAGREEMENT

This Aeemcnt shall become effective upon execution, and subject to earlier terminationpmsuant
to the provisions of this Aeement (including parculariy the following paraph and ArticleX hereof),
shall have an initial term coencing as of the date of this Agreement andterminating on December 31,
2026 (the "Stated Expiration Date"). The Stated Expiration Date shall automatically be extended in the
event that Project consuction arid/or commercial operation as a combined cyclegenerating plant is delayed
ocyona JaflUZIy L, ZUUZ in which case the Slated Expfration Date shall be ectended by a period equal to the
cumulative delays. This Aeement shall automacally terminateprior to the Stated Expiration Date in the
event (1) the initial series of Bonds are not issued by December 31, 1999, or (ii) once issued, the Bonds(or
any bonds issued to refund the Bonds or another series of bonds issued to refund the Bonds) are no longer
outstanding.

ARTICLE X

MISCELLANEOUS PROVISIONS

Section 10.1. Severability. If for ally reason any provision of this Agreement shall be
determined to be inv1id or tmenforceablc, the validity and enforceability of the other provisions hereofshall not be affected thereby.

O KC-21226$



. Secflon 10.2. Governing Law. This A'eement shall be consfrued in accordance with and
governed by the laws of the State of Missouri.

Section 10.3. Execution in Counterparts. This Agreement may be executed simultaneously in
severa' countp, eacn or wuc1t abail be deemed to be an origthal andall ofwhich shall constitute but
one and the same instment.

SectIon 10.4. WaIver. The County and the Company aciciowledge and agree that the amotwts
payable heremder si3all consxte payments due the County und the Lease Agreement executed in
connection with the Bonds. The Company shall not be enttled to any extension of payment of such
amounts as a result of a filing by or against the Company in anybarilauprcycourt.

Section 10.5. Entire Agreement. This Agreement constitutes the entire agreement and
supersedes all prior agreements and uxideratandings. both written and oral. between th lTflhi th
Campanywthrespecttotbeaubjectmatthereof

TN WITNESS WKEREOF, the pares hereto have caused this Aeement to be executed in their
respecthre corporate names and their respecve corporate seals to be heret.to affixed and attested by their
duly authorized oft1cs, all as of the date first above written.

COUNTY OF CASS, MISSOURI. (SE.AL) (2
Gene A. Molcndcrp, Presiding Comiis4nerAfltS

By: a
Bñan A. Mills, Associate Comnissioner

o _____By_____________________________
Jon H. Seabaugh, Assote Comrnier
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PLEASANT HJ LLC

Name:

Tit1e
t

.
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