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1 that. I don't perscnally keep any notes.
2 Q So you don't know for a fact that none of the senior
3 team members ever take notes.
4 A No, I den't know.
5 Q In terms of the recent Illinois auctions, why did Union
© Electric decide not to bid into those auctions?
7 A My understanding is it was a gquestion of the riskiness
8 of that market and that there were other markets more appropriate
9 for UE to sell its excess generation inteo when it had excess
10C generation.
11 Q Which of the Ameren affiliate entities did decide to
12 participate in those auctions?
13 A Ameren bBnergy Marketing.
14 Q Is that the only one?
15 A Yes, 1L is.
16 Q Who or what group at Union Electric analysis that
17 resulted in the decision not to participate?
18 A It would have been done I think in Ameren Energy.
19 Q and so Ameren Energy did analysils that resulted in
20 Unicon Electric's decisicon not to participate?
21 A 1 think that that's the case, Lewilis, although it might
22 have inveclved corporate planning as well.
23 Q I'm going to jump to another topic. In 2001 the
24 headline of February Bmeren Journal reads generator results
25 generating business plan enter second year. Can you tell me at

MIDWEST LITIGATION SERVICES
www.midwestlitigation.com Phone: 1.800.280.DEPQ(3376) Fax: 314.644.1334



GARY RAINWATER 1/25/2007

Page 102
1 that time what the Ameren Generating business plan was?
2 iy In 2001 no, I can't recall but I would —-- because I
3 don't remember exact dates but that may have been at a time that

4 we were planning the expansion ¢f combusticon turbine capacity and
5 Ameren Generating because I think our turbines were built in 2001

S and 2002 primarily.

7 Q In general was the creation of the generating business
8 plan related to the creation of the Ameren generation kusiness

9 line?
10 Fiy No, I don't think that those are related. When you say
11 generation plan what I relate that to 1s our unregulated

12 generation business whereas the generation business line that
13 refers to just how we manage the operation of the generating

14 plants in the company and at that time or in recent years at

15 least cperation of the generating plants has been managed as a
16 business plan.
17 That's cne of the things that we changed effective the

18 1st of January of this year because I felt it would be better to

19 separate the regulated operations from the unregulated operations
20 and tc manage those separately to keep it a lot cleaner,
21 Q Okay. That brings ancther topic I want to discuss with

22 you because this just came up with Mr. Naslund and I'm not sure I

23 was clear on what the difference was. Are the business segments
24 now referred to as business segments rather than business lines?
25 A The term business segment I think is really an
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1 accounting term that is used by the SEC and that we now repi?i103
2 financial results of our businesses in terms c¢f three separate

3 business segments, but the business segments are different than
4 business lines as they were organized in the past. The business
5 lines were energy delivery across the regulated and unregulated

0 companies and generation across the regulated and unregulated

7 companies and nuclear as a separate business line.

8 The business segments are Uniocn Electric, ocur three

9 Illinocis distribution companies as a single business segment and
10 our unregulated generaticn business as a business segment.
11 Q So the business lines and business segments are a way

12 of dividing the whole into different subsets and there may be

13 some coverlap but they're not entire subsets.

14 A Yeah. They're different ways of managing and they're
15 very different structures.
16 Q Okay. 5o those before January 1, 2007 and after

17 January 1, 2007 the term business line 1s still valid although

18 the business lines themselves have been redefined. Is that

19 correct?

20 A Well, I den't even use the term business line anymore.
21 T think of them as Just businesses and when I think cf them in
22 terms of how we report toc the SEC they're business segments.

23 Q Going back to the business lines in the past, is it

24 correct that within a few years after completing the UE CIPS

25 merger that Ameren was moving towards organizing its operaticns
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along business lines structures?

A I'm serry. Goling back to when?

Q After the UE CIPS merger.

A That's abkout when it was done,

0 And what were the business lines that were part cf the
structure at that point?

A A generation business line, an energy delivery business

line and a nuclear business line and the administrative side.
Business and corporate service I guess would be considered a

separate business line.

Q Would financial reporting be dcecne by those business
lines?
A Not any form of official financial repcrting. There

were some reports used internally within the company to simulate

financial results if those business lines had been c¢rganized by

businesses.
Q And did you review those internal reports?
A Yes, I did.
Q Was there a similar business line structure in place up

to the end of 20067

A Yes, there was.

Q Did it end when you did the reorganization that took
effect at the end of 20067

A Yes.

9] How was that decision made to end that structure?
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1 A Well, it was made by me based on my feeling that this
2 would be a more effective way to manage the company. A similar

3 way, a more focused way, & way that separates the regulated and
4 unregulated interests more cleanly.
5 Q Was there any sort of a quantitative cost benefit

6 analysis done?

7 A Not that I can recall. If there was one I didn't see
8 it
9 0 In terms of the business line as it existed up until

10 the end ¢f last year, what was your rcle in the generation

11 business line and if it changed through the years, please explain
12 that to me.

13 A Well, our chief operating officer Tom Voss managed the
14 generation business line and reported to me. I guess though I

15 wouldn't characterize my role any differently than it is now

16 which is that I'm ultimately responsible for the operations of

17 the whole company and for the results of the company.

18 Q Up until the end of 2006, was there a vice president of ‘
19 generation for the Ameren Corporatiocon?

20 A Yes, there was. Alan Kelly was the senior vice

21 president of generaticn for Ameren.

22 Q Mr. Voss would have been president?

23 A Well, Tom's title for Ameren was executive vice

24 president and chief operating cfficer but he also served theough

25 as president of Ameren Energy Resources Company.
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1 Q Is there still a vice president of generaticon?
2 A There i1s a vice president of generation for AmerenUE
3 and there's a vice president of generation for the unregulated
4 generalting company,
5 Q Is there any lcnger a vice president of generaticn for

) Ameren Corporation?

7 A Not for Ameren coverall, no.

8 Q Did Ameren generation business line ever crate
9 generation expansion plans that considered the combined current
10 and future loads of UE and CIPS and the combining existing
11 generation facilities of UE and CIPS?
12 A No, not that I'm aware of.
13 o In terms of the recent recrganization and then I'm
14 speaking about the reorganization that took effect at the

15 beginning of this month, does that lead to a greater autonomy in

16 the decision making process at Union Electric?
17 iy Yes, 1t does.
18 Q In what ways 1s there more autonomy at Union Electric

19 as a result of that recrganization?

20 A Well, I think of it more in terms of focus in that one
21 person is focused on the operations of Union Electric and sclely
22 on the operations of Union Electric and as an integrated company,
23 that person has responsibility for all elements of the business
24 and that's Tom Voss generation transmission and distribution and

25 in the past when that was managed by business lines, then Tom
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1 would have looked at it as a single business rather than lcoking
2 at just Unicn Electric as just an integrated business.
3 So it results in a different way of looking at the

4 business and again, I would characterize it more as more focused
5 but more autonomous in some senses as well and for instance in a
& storm, Tom would not make the decision to draw on rescurces of

7 the whole company. He would only draw on the rescurces of Union
8 Electric Company and the other company would be highly encouraged
9 to help in the storm but would not be under Tom's direct control.
10 Q Okay. I wanted in terms of generation resource

11 acquisition. What sort of autonomy will Mr. Voss have with those
12 decisions?
13 A Well, Tom would make recommendations To me and the

14 process would work as we've described it earlier with analysis

i5 and recommendations developed by corporate planning and then

16 discussed probably between corporate planning and Tom but also
17 discussed at the senior level. Decisiocns that would be made

18 would follow to the board of directors but that kind of decision
19 though would be no different than it was before because even

20 though generation was managed as a business line, we recognized

21 there was a substantial difference between requirements for a

22 regulating business and reguirements for an unregulated business
23 and the decision process was a separate process.

24 o) Now, Mr. Rainwater, I'm just gcing to cone final series

25 of guesticns. If you're okay to go without a break, I should be
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1 done in just a couple of minutes.

2 A Okay. Let's go.

3 Q The questicns I'm goling to ask you have to do with the
4 Missouri Pubklic Service Commission affiliate transaction rules.
5 A Okay.

6 Q As president and CEO of UE up until the end of 2006,

7 did you have a responsibility to make sure that UE operated in a
8 manner that was consistent with these rules?

9 il Yes, I did.

10 Q Isn't it correct that the affiliate transaction rules
11 do apply to Union Electric Company?

12 A Yes, they do.

13 Q Do you know what event and the time frame that caused
14 Union Electric to ke subject to those rules?

15 MR. LOWERY: Lewis, I'm just going to make a

16 standing objection te the extent you're asking

17 Mr. Rainwater to drew a legal conclusion about what the

18 rules mean. He can express what he thinks he knows but

19 he can't give an opinion about what the legal effect of

20 those are. Subject to that, Gary, you can answer his
21 guestion.
22 THE WITNESS: Sorry. What was the guestion again?
23 ¢ (By Mr. Mills) The gquestion was do you
24 know what event and the time frame that caused Union
25 Electric to be subject to those rules.
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iy No, I don't.

Q Now when yocu were president and CEC of Unicn Electric,
who of Union Electric was responsible for reporting to you about

the compliance with the affiliate transactions?

A Lewis, I think that would have been our general
counsel.
Q Ckay. And who would have been responsible for the

affiliate filings?

A I don't knew. Didn't know there was an annual filing
requirement.
Q Ckay. Who had responsibility for education and

training about the affiliate transactiocon rule?

A I den't know.

MR. MILLS: Those are all the guestions that I

have and I appreciate your patience. This went on
longer than I thought it was going to and probably
longer than ycu thought it was geing to. Thank you
very much.

THE WITNESS: 0Okay. Thank ycou.

MR. LOWERY: Do you have any estimate about how
long, Doug?

MR. MICHEEL: I don't but I would just like to
take a break for like five minutes just to use the
facilities.

THE WITNESS: That would be great.

MIDWEST LITIGATION SERVICES

www.midwestlitigation.com Phone: 1.800.280.DEPQ(3376) Fax: 314.644.1334



GARY RAINWATER 1/25/2007

Page 110
1 {A break was taken)
2 EXAMINATION
3 BY MR. MICHEEL:
4 QO Mr. Rainwater, my name is Doug Micheel. I'm from the

5 Qffice of the Attorney General. I'm representing the State in
& this matter.
7 A Okavy.

8 Q I've just got some guestions for you. Early on in the
9 deposition when Mr. Dottheim asked you about EE, Inc. policy I
10 think yocu said back in the early '80s you were in the corporate

11 planning department.

12 pil That's correct.

13 Q And as part of your duties in the corporate planning
14 department I believe you said that you helped negetiate some of

15 the power agreements related to the Joppa plant, the EE, Inc.

16 plant.

17 A Yes, 1 did.

18 Q And specifically did you help negotiate the 1997
19 purchase power agreement?

20 A No, That would have been in probably the 1987

21 modification No. 11 that goes back way before the '%7 changes.
22 Q I'm sorry. If I said '97 1 meant did you help

23 negotiate the 1987 agreement.

24 A Yes, I did.

25 Q And so you'rs familiar with that agreement.
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1 A Yeah, although it was 20 years agce. I would say I was
Z much more familiar with it 20 years ago than I am Loday.
3 Q Well, let me ask you given the fact that you were one

4 of the individuals at AmerenUE that worked on the 1987 purchase

5 power adreement.

6 A That's cerrect.

7 Q And that's the agreement that recently expired here in
8 2005.

9 A That's correct.
10 Q Can you explain to me why there was an 18 year term to

11 that agreement?
12 A That's the term that was granted by the Department of
13 Energy sc we really tailored the contract to the Department of

14 Energy's desire to secure power for as long as possible.

15 Q Let me hand you a copy of that power supply agreement
io and unfortunately I didn't think you had an answer to that

17 gquestion that you negotiated it so I don't have another copy with
i8 me, but let me ask you if you could turn to section 1.1 of that

19 agreement,

20 A Okay. 1.01»

21 Q Yes. I'm sorry, sir. 1.01.

22 A Okay.

23 Q And there it seems to define the Joppa plant.

24 a Yes, it does.

25 O What assets make up the Joppa plant, if you know?
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1 A Well, they're described in this secticn but gener;??;uz
2 it's the six generating units at Joppa plus the transmission

3 facilities to get that power to the high voltage system.

4 o] Coing further down on secticn 1.02, there's a section

5 entitled Facilities to be Provided by Sponsoring Companies and my
6 question to you is what facilities did Union Electric provide?

7 .\ Union Electric provided an interconnection point to tie
8 the Joppa transmission system, the Joppa plant into the high

9 voltage transmission system.

19 Q And where was that interconnection point?
11 A My recall is that it was a -- well, it's a number of
12 points. It's a connection on a 345 CV line that joins near the

13 Joppa plant as well as connections at other voltages.

14 Q And was that interconnection point in Union Electric's
15 rate base?

16 A Yes, it would have baen.

17 Q Cther than that interconnection point, were there any

18 other facilities provided by Union Electric?
19 A Not that I can recall.

20 Q Was that interconnection point or is that

21 interconnection point still an asset on UE books as plant and

22 service?
23 A Yes, 1t would be.
24 Q Is that intercennection peint necessary for energy to

25 flow out of the Joppa plant?
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1 A Yes, 1t would -- well, that interconnection point as
2 well as interconnection points with other companies. You have to

3 get the power to the transmissicn system in order to get the

4 power toc customers.

5 o] Section 1.3 talks about additional transmission

6 facilities provided by the companies. Are those additional

7 facilities listed in section 1.03 different from the facilities

8 listed in section 1.027

9 A Well, let me ccmpare. T1'll tell you if I can see a
10 difference. It locks like 1.03 refers to additional transmission
11 provided cver time.

12 Q Was any of that additional transmission provided over

13 time provided by Union Electric?

14 A Anything owned by Union Electric would have been

15 provided by Union Electric,

16 Q If you go to Page 5 of that agreement section 2.03
17 sponsoring participants ratics. It indicates there that UE and
18 I'm assuming that's Union electric has a 40 percent share and if

19 you know, have those been consistent? Has UE had a consistent

20 40 percent share since 19507

21 A A 40 percent share of the power supply. Union Electric
22 had owned 40 percent of the EEf, Inc. since 1250 and under this

23 contract had rights to buy 40 percent of the capacity and had

24 separate rights in this contract to buy various amounts of

25 energy. Opticns included in this contract allowed UE to
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1 gradually increase its energy take over o determine the rege 1
4 contract.

3 Q Did UE do that, increase its take?

4 A Yes, it did.

5 Q And was that 1increase take proporticnate to the

3 reduction in energy taken by I'11 just say the Department of

7 Energy but it may have been some different incarnations over the
8 years.

9 A Yes.
10 Q Secticn 2.04 as I read it 1s what we were talking

11 about. 1t defines the sponsors capacity ratios and it indicates

12 there that those capacity ratics may be different then the

13 ownership ratics. Could you just explain that to me because I
14 read 1t and I have a hard time understanding.
15 A Since this is 20 years old, T don't remember all the

16 terms in the contract but what T recall is that the sponsors had
17 the right to take increasing amounts of energy over the term of
18 the contract and that was expressed in terms of capacity ratic.
1% Unless I go back and study and review this whole contract, I

20 can't tell you for sure what it means but that's what I recall 20

21 years ago.
22 0 Well, let me ask you this., If you know, did the
23 Department of Energy take over the years approximately

24 73.5 percent of the capacity for 1287 through 198972

25 A That was the starting point in this contract.
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Q And then over -- did that hold constant for a number of
years and then change?
A Yes, that is generally true when what I recall that it

was fixed at 73.5 percent until the sponsors right to taking
increasing capacity started and I don't recall when that was. OCn

the order of ten years ago and then 1t was reduced.

Q And why did the sponsors want rights to take increasing
capacity?

A Because it had wvalue or might have had wvalue and any
option is a good coption. If we wanted to use that power for cur

own system we would have the rignt to do so.

Q and when you say your own system, are you referring to

UE's regulated system?

A Yes.
Q Sc that would be an above the line system?
A UE buys power into the market and it sells power to its

regulated customers. All of UE's costs are above the line.
Costs that it charges its regulated customers are above the line.
Q And as part of this contract, Union Electric had a

right to get 40 percent of that power.

A Yes, 1t did.

Q And that increased over the years.

A Yes, it did.

Q And that right for power was power that was going to be

utilized by Union Electric for what I'll call it's native load
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1 customers. Is that correct?
2 A That's correct.
3 Q And so is 1t your understanding and we went through a
4 bunch of numkers earlier. In recent vears Union Electric has

5 been entitled to about 400 megawatts of the Joppa plant power?

5] A That's right.

7 Q And that results froem both the 40 percent capacity

8 portions of this contract and the declining portions or the

9 declining part that the Department of Energy has and UE's rights
1C to, if you will, take more of that power. Is that correct?
11 A That's correct and as I'm remembering a little bit more
12 of the contract now. UE had the right to buy 400 megawatts or

13 more precisely about 405 megawatts of power but was limited in

14 the number of months that it could take the power and over time

15 the number of months that Unicon Electric could take the power

16 increased so that 1t was able to use the power more effectively
17 over the course of a year.

18 Q Give me a magnitude of the number of meonths just so I
19 can understand what you're saving.

20 A Well, initially was told we would not have needed the
21 power during the other times of the year but over time it has a
22 greater need for base load capacity in those off peak periods and
23 that's what we envisioned when we wrote the draft in 1287 is that
24 would change over time and it would be good to have an option to

25 be able to make more power for other times of the year.
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1 Q So initially just to make sure T understand because

2 that's what I'm trying to do. Initially UE viewed this contract
3 as a peaking type contract and then over the years it evolved
4 into perhaps a base load or shoulder type contract where you

5 could call in the energy year around.

6 P Yes, that's a fair description.

7 C And I'm assuming UE contract like that in '87 because
8 it realized that its native load customers would have growing

9 demand and this was a reascnably cost generating option.
10 A Uh-huh. That's true.
11 Q And so when Unicn Electric was negotiating this

12 contract ¢r this purchase power agreement, they had an eye

13 towards the needs of their native load customer.

14 A Yes.

15 Q I've got a guestion about section 2.12 of the contract.
16 Purchases of firm additional power for resale to the Department
17 of Energy. Could you explain why the Department of -- 1if you

18 know, why the Department of Energy needed that power at that

19 time, that increased power?

20 A Well, the power that the Department of Energy purchased
21 was for uranium enrichment and if vyou give me a second to read

22 the paragraph, maybe I can recall why we did this. A basic

23 concept when we developed this contract was so the Department of
24 Energy would be able to vary the load at 1ts uranium enrichment

25 plant and tailor that load somewhat to match the needs of the
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1 sponsocoring companies. The sponsors needed the power program
2 primarily fcor the uranium and so we constructed the contract to
3 allow them tc use the power in the summertime but the Department

4 of Energy would not reduce the load of its plant below

5 approximately 450 megawatts and so we agreed that the sponscrs
) would supply what we called firm additional power to guarantee
7 DOE that there would also be at least 450 megawatts available.
B 0 There 1s a letter of understanding, a December 5th

9 letter of understanding attached 1988. Are you familiar with

10 that letter?

11 A Well.
12 Q Are you looking at it right now?
13 A I'm not sure. I have found a letter dated December

14 5th, 19%988.

15 0 Why don't you take a second and read that letter andg

16 I'1ll ask some questions about it.

17 A This is the one -- 1t's in section four of the

18 contract. I just want to be sure I'm on the right page here.
19 Q Yes,

20 A Okay.

21 Q2 Let me just ask 1s it your understanding that it

22 appears to define that term firm additional power and the

23 participants obligation to provide the same that we were talking

24 about earlier?

25 A Section 2.12 of the letter seems to refer to the
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1 additional power reguirement that we talked about earlier. rege 19
2 Q and did EE, Inc. receive and accept bids for additicnal
3 power from UE as one of the participants?

4 A I think we were obligated. 1I'm not sure. Now you're

5 talking about recalling things from 20 years agoc but I belileve
& that we did.
7 Q Did UE invest in any additicnal transmission facilities

8 as that letter suggests?

9 A I don't remember but to characterize the transmission
10 facilities, that portion cof thes contract really is what we could
11 term an interconnection agreemsent and we have interconnection

12 agreements with probably 25 other utility companies and the terms

13 of those arrangements were standard terms in the industry where
14 each company provides facilities up to the point of

15 interconnection and each company owns those facilities coff the

16 point cf interconnection and from there the other company owns

17 the facilities. That's all it does is defines the terms of the
18 interconnecticn.

19 Q And in this case the interconnection was built and

20 owned by UE.

21 A Uh-huh, yeah and the consideration for that or part of
22 it was that EE, Inc. then was able to tie in and affectively UE
23 facilities and UE was able to tie in to EE, Inc.'s facility and
24 use those facilities.

25 0 Right.
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1 A Yes.

2 Q &2nd EE, Inc. had transmissions to transmit its energy

3 but if you had a generator that had transmission that's really

4 not a geod thing.

5 A That's true although it goes a step beyond that in that
& EE, Inc. transmission tied into three other companies or four

7 cther companies as well. CIPS, IP, Kentucky Utlilities and TVA

8 and we shared reciprocal rights over transmission facilities and
9 part of the interconnection. So it wasn't solely to provide

10 transmission for EE, TInc. It was to provide transmission for UE
11 as two each other companies.
12 Q Sc that would allow Union Electric power further out of

13 its control zone, if you will.

14 A Yeah, using the EE, Inc. facilities.
15 Q Let me ask you some questions about Article three which
16 is on Page 11 of that contract, sir. It's the rate secticn. Let

17 me start with this and if you know, does that Article three
18 basically set forth a formula and definitions through which its

19 Joppa plant covers its actual cost plus 15 percent after tax

20 return?
21 A Yes, 1t does.
22 Q And that's I think set out in section 3.04A, the annual

23 adjustment charge part.
24 A I don't recall what that section dces but yeah, this

25 generally provides a formula for cost recovery for EE, Inc.
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1 Q And it's my understanding that it allows recovery of

2 all the actual costs plus a 15 percent after tax equity return.

3 Is that your understanding?
4 A Yes, it does.
5 Q There was a modification No. 17 to this contract that

6 appears to extend the term ¢f the contract beyond the 2005 time

7 frame to December 31, 2006 with the Department of Energy. Are

8 you familiar with that modification?

9 A No, I'm not.

10 Q There's cancellation provisions in this contract if I
11 understand that in section six. I think it's .02 and do you

12 know, did Unicon Electric ever consider cancelling on the five
13 years notice?
14 A When you say Union Electric, I guess the thought

15 crossed my mind that we might cancel the contract under these
16 provisions but I didn't think it was the right thing to do. We
17 committed tc the contract and we should honor the contract.

18 0 And why did the thought cross your mind to cancel the

19 contract?

20 hat Because markets were changing over the period of this
21 contract and there would have been the opportunity for EE, Inc.
22 to use this power to earn & higher return by selling it in the

23 unregulated market and that occurred before the end of the

24 contract, but the contract was in place and it's what we agreed

25 to and I felt we should honor the contract and stick to the
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contract through the term of the contract. Once the contract

explred then there was no longer any commitment or obligation on
the part of either party and that was the proper time for us then
to recognize the changes taking place in the market.

Q But at that time didn't you have a fiduciary duty to
the sharehclders to get as much valus from the EE, Inc. asset as

you could?

A Yes. I've always had that fiduciary duty.
Q And vet if I understand —--
B And maybe I made a mistake. Maybe I made a mistake and

should have cancelled. Maybe we should have cancelled the
contract, but my judgmeni was a contract is a contract and the

right thing to do is to honor the contract.

¢ Even 1f at some pcoint it hurts the shareholders.
A Let me read the cancellation provision.

Q Sure.

A The cancellation provision requires a five year

cancellation which I guess means we could have cancelled the
contract so that it would have terminated prior to the end of
2005. That would have meant making a decision some time in the
19580's.

Q And you tcld me you thought about cancelling that
contract. When did you think about that?

it It would have been some time in the late 1990's.

0 Let me ask you this. When this contract was signed and
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1 Ameren or EE, Inc. was guaranteed a 15 percent return of its

2 equity after taxes, did you feel that was a pretty good return?
3 A It was a fair return at the time.
4 Q And you felt like you were meeting your fiduciary
5 duties?
6 A Yeah, although at the time I probably wouldn't have
7 understcod what a fiduciary duty was. I was an engineer and the
B8 question of fiduciary duty would have been scmething considered
9 by the CEQ of the company.
10 Q But the CEQO would have known about fiduciary duties and |
11 would have made that judgment.
12 A That's right.
13 Q Let me just ask you generally do you think as a
14 director when you're able to negotiate a contract that guarantees
15 a 15 percent return on equity that's a pretty good Jjob of meeting
16 your fiduciary duties?
17 A Tt depends con the contract and the risk and if a
18 15 percent return is appropriate given the business risks, then I

19 would think it would meet the fiduciary duty regquirement.

20 Q In an unregulated market, 1s there any sort of

21 guarantee that that business is going to earn a return?

22 A No.

23 Q If I understood your testimeny earlier today, this

24 purchase power agreement guaranteed EE, Inc. a 15 percent return.
25 A That's correct provided it delivered the power.
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1 Q tven if it didn't deliver the power.
2 F\ Well, that may have been the terms of the contract but
3 if it didn't deliver the power my guess is the company would have
4 just simply gone out of business and the stockholders would have

5 lost their money and debt holders would have lost their money and

6 that would have been the end of it.

7 Q But ycocur understanding of the contract is?
8 A That's what the contract called for.
9 Q And I'm net asking you a legal guestion but contracts

10 are legally binding.

11 A That's correct.
12 Q And vyou felt that your corporaticn should live up to
13 its contractual agreements even though it had a legitimate

14 contractural right to cancel the contract. You have to rely

15 strictly —--

16 A Yeah. That's correct.
17 Q Also in response to Mr. Dottheim you had indicated that
18 earlier in your tenure with Union Electric that you were a board

19 member of EE, Inc. and that prior to the pboard meetings that you
20 attended on behalf of Unicn Electric that you would talk to the
21 UE directors in advance of these meetings. Could you elaborate
22 on the items that you would talk about?

23 A We might have talked about whatever it was on the

24 agenda at EE, Inc.

25 o &And that's just you wanted as the board representative
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for Union Electric, EE Inc., you just wanted to inform the Union

Electric board what was going on and get their input on how you
should vote, what you shculd do.

A For cur company, yes.

Q Now currently Union Electric or AmerenUE which they're
one in the same has board members on the EE Inc. board. I

believe it's Mr. Naslund and Mr. Whiteley. Is that your

understanding?
A I think that's right.
Q And do they meet with the either the Ameren board or

the Union Electric board prior to the EE, Inc. meetings to
discuss whalt they're golng to do or what Union Flectric wants

them to do at the board meetings?

A I don't know.

Q So you don't know i1if that policy has continued?

A It was never a pclicy.

Q Let me ask it this way. Have you ever discussed with

Ms. Naslund or Mr. Whiteley anything regarding Unicn Electric and
how it should vote its shares at an EE, Inc. bcard meeting?

A Not that I can recall.

Q Did vou ever discuss with UE directors the termination
of the purchase power agreement?

A I probably did.

Q Well, I'm trying to just understand how Mr. Naslund

knew to go and vote to discontinue the purchase power agreement.
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MR. LOWERY: Object to the form of the guestion.

It suggests that Mr. Naslund voted to discontinue a

power agreement that expired on its own terms.

Q (By Mr. Micheel}) Toc let it expire and not
renegotiate a purchase power agreement.

A You would have to ask Mr. Naslund that.

Q OCkay. In response to Mr. Dottheim's guestions
regarding this, T think you indicated that Ameren affiliates also
vote together at EE, Inc. Do you recall that answer?

A Yes, T do.

Q Do you view AmerenUE which is a regulated utility its
interest the same as the unregulated interest cof ABmeren Energy
Generating?

A I view AmerenUE and 1its rate based company differently
than I view the unregulated part of Ameren. My view of EE, Inc.
is as an unregulated part of Ameren, 1If's a below the line
asset. It's always been a below the line asset and still is a
below the line asset.

Q Could you explain the differences in duties that Union
electric regulated corporation has vis a vie the unregulated
generating unit?

MR. LOWERY: Object to the extent it calls for

Mr. Rainwater to state what legal duties do or do not

as a matter of law.

0 (By Mr. Micheel} I'm not asking for legal
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1 duties, sir. You sald there was a difference.
2 A A difference in what?
3 Q Well, what difference were you talking akout when you
4 said I view Union Electric as different than nonrate?
5 A Ckay. I wview the way that we use cur assets of Union

o Electric differently than how we would use or can use or should

7 use, properly should use the assets of an unregulated business

8 and EE, Inc. I believe 1s an unregulated company, a below the

9 line company that owns assets that are below the line and clearly
10 different.
11 So when I think of a decision invelving EE, Inc. 1

12 think of that decision purely in terms of the stockhclders of

13 Ameren Company, Ameren Corporation and it makes no difference in
14 my view 1f it's the stock or that's the porticn of EE, Inc. owned
15 by UE or the portion cof EE, Inc. cwned by Ameren Energy
16 Resources. It is a below the line ownership in either case.

17 That's different than how I would view an asset owned by Union

18 electric.

19 For instance, when Union Electric's power contracts

20 with wholesale customers expire, we do not renew those contracts.
21 We use that generating capacity to serve UR's retall customers

22 because that is a decision that is in the interest of UE's retail
23 customers and that allows us tc¢ minimize the cost for UiR's retail
24 customer. Keep our rates low and in turn cur hope is that we

25 will get fair treatment in the regulatory process. I don't view
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a decision about Joppa in the same way. I don't view that plant

should be dedicated te UE retail customers. That plant has
always been owned separately from Unicon Electric. Tt's always
been belew the line. Its costs have always been separate and its
ownership has always been separate.

Q The bylaws that existed for EE, Inc. prior to 2005, my
understanding is those bylaws guaranteed that Union Electric
would have close to 40 percent output of the Joppa plant. Is
that your understanding?

A I do recall that was in the bylaws.

Q And those bylaws couldn't be changed unless directors
voted to change that. Is that right?

A Yeah, and I don't know if it's been changed or not.

Q Explain to me -- well, is it important for a regulated
utility like Union Electric or AmerenUE, I just prefer to call

them Union Electric having low ccst generation?

A Yes, it 1s and we dc.

Q I didn't think you didn't.

A Yeah.

Q Is 1t important for a regulated utility like Union

Electric to get the best purchase power deals available?
A Yes, 1t is.
Q With that why would a regulated utility that had
40 percent right to the cutput of a low cost plant like Joppa,

why would it vecte or change that given the fact it has the
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cbligations tc get low generaticon costs and good purchase power

contracts?

MR. LOWERY: Object to the form of the gquestion.
It assumes it's got the same amount 1t doss from the
regulated asset. You can answer the question.

THE WITNESS: Will vyou restate the gquestion,
please?

MR. MICHEEL: Could you just read it back.

{The record was read as reguested)

THE WITNESS: Well, it's the same pocint I've just
made 1s that there is a distinction between regulated
rate pased above the line assets and nonregulated below
the lines assets and EE, Inc. is a below the line asset
and the declsion process on what to do with that is
fundamentally different than it is with a regulated
asset,

Q (By Mr. Micheel) Was Union Electric

unhappy with the 15 percent guaranteed return it was

getting from EE, Inc.?

A At the time the contract was entered into I think that
was a reasonable return. If you go back to 1987 even regulated
returns were probably in that order of magnitude. 1 would say

that after the wholesale markets developed to the polint that we
could have scld that power tc the wholesale markets at a higher

price we were or let's say that I was disappcinted that we
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1 weren't able to use that power in the wholesale markets butpamlso
2 again, the contract obligated us through 2005 and so we continued
3 through 2005%.

4 Q Unless you gave the notice.

5 A Until we gave a notice which would have required a

6 notice to be required five years ahead sc it would have required

7 a forward view of the market which given the uncertainty, it was
8 reasonable tc simply run the contract out.
9 Q What return is Unicon Flectric expecting from EE, Inc.

10 now that it's in the unregulated market?

11 A T don't know what the return would be.

12 Q What analysis did Union Electric undertake to determine
13 what return it would get?

14 pay I don't knew what analysis was done. I don't believe
15 an analysis was dcne in terms of calculating a return.

16 o S0 how did Unicen Electric know 1t was golng to be

17 better than 15 percent?

18 A Well, we don't actually but there's an assumption

19 that -- a presumption that market prices will be sufficient to

20 earn a higher total return by selling power in the unregulated
21 markets and that certainly is true today at current prices. It
22 may not be true a year from now.

23 Q Do you know 1if -- so you're not certain what return
24 Union Electric is going to ke getting in the wholesale market?

25 A Not for the long term, no.
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1 Q Pricr to 2005 was EE, Inc. profitable for its
2 shareholders?
3 a Yes.
4 Q During your time at Union Electric, are you aware of

5 any time when EE, Inc. wasn't profitable for Union Electric?

6 a No.
7 Q In fact, that purchase power contract that you helped
8 negetiate guaranteed Union Electric a 15 percent return at least

9 from '87 to 2005.

10 piy Yes, 1t did.

11 Q In responses to one of the questicons, it may have been
12 Mr. Dottheim or Mr. Mills about EE, Inc., vyou said that because
13 EE, Inc. was below the line it obligated the shareholiders to

14 shoulder the entire risks and given the fact that at least from
15 '87 to 2005 Union Electric had a contract that guaranteed a
16 15 percent return on equity, could you describe the risks that
17 vou're talking abcut that sharehclders tocok?

18 A A risk for instance if a power plant had blown up and
19 burned down sc that it could not operate while Union Electric was

20 obligated under the contract tc continue paying for the cost of

21 power, it would have been wvirtually impossible for Union Electric

22 to recover that cost in its retail rights. S$So the stockholders

23 of Union Electric would have born the loss of that event.
24 Q Other than a plant blowing up, any other risks?
25 A Well, it's almost any kind of risk that vou could think
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1 of. If envircnmental reguirements had changed to the point the

2 plant would not have been able to operate, I think the same kind
3 of risk would have been effective.

4 Q Each answer you give on the plants is not able to

5 operate but is it your understanding of that purchase power

6 agreement that if it was a length cost of the plan it wasn't into
7 the course. Is that correct?

38 A Yeah. If it was a length cost cof the plant, length

9 cost over the plant provided the power, then customers would pay
10 for the power under the terms of the contract.

11 O Sc the only risk that the EE shareholders have I'm

12 understanding is 1f the plant blows up or stops operating for
13 some reason.

14 A Well, I'm not sure 1f that's tThe only risk. That's the

15 only one I can think of right now.

16 Q But those are the only cnes you can think of right now?
17 A Well, in thinking about it the risk i1s probably broader
18 than that. If cost increased to the point that it wasn't a cost

19 effective asset for UE, the cost certainly would have been
20 challenged by Mr. Dottheim and the Missouri Commission staff and
21 may or may not have been included in UE's retail rates in which

22 case the stcckholders would bear the risk.

23 0 Do you know if power plants have insurance against
24 losses?
25 a Yeah. Most power plants do.
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Q 50 for example when let's say a dam breaks and dumps a

billion gallons, vyou know, does that utility have insurance that
may cover that loss?

A A portion of it.

Q OCkay. So that may mean in your example that if Joppa
blows up the shareholder is covered?

A No. A portion of the shareholders would be partially
covered but the shareholders would certainly take a loss in those
events.

0 I think you talked with both Mr. Dottheim and Mr. Mills
about items that you had to take I guess to the Ameren Board of
Directors and my question is and you said there may be a bright
line but you don't know what 1t is. Is the relicensing of the
Callaway plant, is that one of the items that will have tc be
taken to the board of directors?

A Well, it i1is something that I would take to the board of
directors if I were making that decision. TI'll probably be

retired before that decision goes to the board.

Q And 1t's my understanding that the board has a nuclear
oversight committee. Is that correct?

A Yes, we do.

0 And part of that committee is to advise and assist the

board in developing and implementing long-term strategies and
plans relating to Callaway's nuclear power program.

A Yes, it is.
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Q Do you know if that cemmittee has given any study to
the extension of the Callaway license?

A No, it has not.

0 Has it given any study to the construction of a
different nuclear generating unit?

A Yes, 1t has.

Q aAnd could you explain if it's beyond what you've talked

about with Mr. Mills what that study is, has been.

A It's been a study of avallable technologies and
comparing the technolcogies because to begin an application
process for a combined construction, an operating license, it's
necessary to select a technology before you begin that process.
So we have selected the technology and the technology we've

chosen is the EPR technclogy or the enhanced pressurized water

reactor.
Q So you've selected the technolcgy for that.
A {(Witness nodded head)
Q Okay. Let me go back to EE, Inc. I forgot a couple of

questions that I had. Do ycu know if Unicn Electric had ever

been asked to make or needed to make any additional equity

capital infusicns in EE, Inc.?
A No, I don't know.
Q Are you aware 1f EE, Inc. has been able to finance any

needs 1it's had for capital improvements with its own internal

cash flow?
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1 A Well, I don't recall but I do believe that EE, Inc. has
2 had to borrow money.
3 Q You Jjust don't recall though frem your days as
4 director?
5 A Nope., Don't recall.
6 Q It's my understanding that the Callaway plant is
7 generating capacity at 10 percent,.
8 A That's about right from a capacity point of view. Tt
9 generates about 20 percent of Union Electric's energy.
10 Q And so are there any plans afoct if that's not
11 relicensed, how are you going to replace that energy? That's a
12 lot.
13 A Uh-huh. We would replace it with other generation and
14 I don't know how far out our resource plan goes.
15 Q But generally though resocource plans go out at least a
16 decade.
17 A Yeah.
18 Q And 1t takes some time to base load plants by they
19 coal-fired or nuclear. Is that?
20 A Yes, it does.
21 Q Approximately how long does it take, if you know?
22 A I don't know exactly but on the order of five to ten
23 years.,
24 0 And for a nuc i1t might take longer?
25 A More like ten and five would be already like what's
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1 required for a ccal plant.
2 Q In the next five years does AmerenUE have any plans to
3 buiid a coal-fired base lcad plant?
4 A No, we don't.
5 Q In the text ten vyears does AmerenUE have any plans to
& build a ceoal-fired base plant?
7 A We don't have any current plans to build any plants.
8 Q Let me ask you this. Why did not Union Electric at
9 least discuss the option of continuing a purchase power agreement

10 that would guarantee 1t 15 percent after tax return like the

11 agreement that you negotiated in 19877

12 A Because we felt, I felt that we could sell the power
13 for a better price in the wheolesale market.
14 Q Ckay. And you didn't do any guantitative analysis

15 about that. When I say you, Union Electric.

16 A I'm not aware of any quantitative analysis. There may
17 have been an analysis done.

18 Q But vycu as CEO of Union electric were unaware of that.
19 A That's right.

20 Q As the CEO and it's my understanding that you were the

21 CEC of Union Electric up until the first of this year and you're

22 still the CEO of Ameren which is the parent of Union Electric.

23 A That's correct.
24 Q Have vou been called on to give presentations to for
25 example the Edison Institute or investors and things like that?
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A Yes, I am.
Q And have you given those type presentations?
A Yes.
Q And 1've looked at some of those presentations and in

there you've talked about full adjustment clause at least that
was recently passed here in Missouri. Are you familiar with
that?

A Yes, I am.

Q And when I look at those presentations, you indicate
that that legislation was enabling legislation,

A That's correct.

Q And when you use the term enabling, what do you mean by
enable legislation?

A It enables the Missouri Public Service Commission to

implement a fuel adjustment provision.

Q Does 1t require them in your view?
A No.
Q Ameren has on its web site, a pretty good web site, I

think its missicns and values and one of the things it says is
that we will behave in a way that earns the trust and enhance the

representation of our company. Are you familiar with that?

A Yes, 1 am.
Q And my question 1is who are the shareholders?
A It's a combination of cur customers, our stockholders,

our emplovyees and cur regulators.
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Q And let's Jjust go through those. First cone are

customers. Explain your view as CEQO of what their stake is and
what vyour cbligation is? When I say yours, I mean what your
corporation's cbligation is.
A Okay. It's different scmewhat in Misscuri and Illinois
because we have different regulations.
Q Let's talk about Misscuri.
MR. LOWERY: Doug, what company are you talking
about, a company requlated cor ncnregulated?
Q {(By Mr. Micheel) I mean we can backtrack
that if you want, Jim, but let me ask you this. You
told me that at the end of the day or I think you
testified at the end of the day that the AmerenUE
board just does perfunctory things and it all
reports up to AmerenUE. Let me just ask this., Do
the mission and value statements contained also

apply to Unicon Electric?

A Yes, they do.

Q So they apply corporate wise to all 0f your subs?
A Yes,

0 So there's no distinction that we need tc make.

A No, there 1s not.

Q And Ameren doesn't have any rate payers. That would
just be your regulated companies.

A Yeah. Ameren 1s a hcelding company.
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1 Q Go on. I Jjust wanted to make that point. So tell me
2 about the customers.
3 A What was your original question again?
4 Q Well, we're talking what are your obligations. You
5 said customers, shareholders, what you view as your corporate.
6 A Cur customers to provide the best service we can at the
7 best price we can and achieve the right balance of those. There

3] are also questions of quality and cost but I believe we've done a
9 very good job of that. We've provided better service than most
10 utility companies &t a far less cost than most utility companies.

11 Q And when you say most, what's your -- what do you use

12 as a peer group?

13 A Just looking at the norms for the industry. You know,
14 the industry average.

15 Q And how do you go about getting the best price for the
16 customers?

17 A By managing the company well. By managing efficiency

18 productively. By making good decisions about resources for

19 instance power plants, future power plants. If we make the right
20 choices cur prices will be far less than if we make the wrong

21 choices and when we have to buy material supplies, equipment,

22 anything that we purchase for the company to get the best price

23 we can.
24 Q And does that include purchase power agreements?
25 A Yes, 1t does.

MIDWEST LITIGATION SERVICES
www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334




GARY RAINWATER 1/25/2007

Page 140
1 0 Tell me your view for the stockhcolders, please.

2 A To deliver the best value for the stockholders and most
3 of our stockholders purchase cur stock for dividends. To provide
4 secure dividends to grow the dividends. To grow the earnings of
5 the company and to grow the value of the company for the

6 stcockholders.

7 Q So would you say in general your stockholders are who

8 typically buy and hold stockholders?

S pi The retail stockholders are. The instituticnal

10 stockholders are to some degree because they're also looking for
11 a value kind of stock and a relatively low risk kind of stock so

12 that's fair.

13 Q Do you view Ameren stock as relatively low risk?
14 A It's not as low risk today as it was five years ago
15 because the business has changed but we try tc manage the

16 business to be a low risk Ilnvestment.

17 Q And do you think it is a low risk investment?

18 A It's a relatively low risk investment.

19 Q Duties to employees?

20 A To provide security. To provide good jobs. To provide

21 good benefits. To provide a good place to work, a safe place to

22 work. Tc provide career opportunities.

23 Q And teo regulators?
24 A To run cur pusiness in an ethical way and very much the
25 same as the interest of the customers. To¢ provide low cost, good
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1 service.
2 Q Would you agree with me that public utility, now I'm
3 talking about AmerenUE, has a performance obligation to
4 shareholders, employees and custcmers be carefully balanced?
5 A Yes.
6 Q And the goal -- the public utility AmerenUE, 1is its
7 goal merely profit at all costs or does it have -- because it's a

8 public utility, is there some different cbligations that come

9 with it because it's a public utility?
10 A Yes, it is different because it's a public utility. It
11 has an obligation to its customers that goes beyond an ordinary
12 obligation and that's because it has no autonomy and that's a

13 part of the framework. It's simply a little bit different and
14 the way I interpret is the way T have explained it for the last
15 couple of hours that I believe that our regulated assets should
16 be dedicated to ocur regulated customers and we've made decisions
17 over a long period of time that has enhanced the value to our

18 Missouri regulated customers and I mentioned the wholesale
19 contracts that have expired and we use generating capacity to

20 serve regulated customers and the same is true with our transfer

21 of Illinois service territory. We have chosen to use that
22 differently bul we chese it to serve our regulated customers to
23 reduce cost for the regulated customers in the hope that

24 stockholders would be treated fairly as well. I don't extend

25 that logic to our ownership of an unregulated below the line
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1 asset. I view that as clearly distinct from the regulated
2 business.
3 Q And would you agree with me that the shareholders of a

4 public utility recegnize that a public utility has different

5 obligations than an unregulated or nonpublic utility?

6 ya Well, I don't know if the shareholder does or not. I

7 think most shareholders purchase stock in a company with the

8 expectation of earning money and it's more a management concern

9 to find the balance between the sharehclder and customer

10 interest, but the shareholders are interested in making money and
il growing their investment.
12 Q And has Union Electric been able to do that, meet that

13 obligation?

14 A To our sharehclders and to our customers that I believe

15 we have.

16 MR. MICHEEL: T think that's all I have. Thank
17 you, Mr. Rainwater.

18 THE WITNESS: Are we done?

19 MR. LOWERY: T think we are. Stu, are you still
20 there? I take it he's not. We'd like to read and

21 sign. We will walve presentment and I don't have any
22 questions.

23

24

25
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Midwest Litigation Services
2 711 North Eleventh Street
St. Louls, Missouri 63101

Phone (314} 644-2191 * Fax (314) 644-1334
4 January 29, 2007

5 Smith Lewis, LLP

111 8. Ninth Street, Suite 200
6 Columbia, MO 63201

Attn: Mr, James B. Lowery

8 In Re: ERZ007-0002
9 Dear Mr. Lowery:

10 Please find enclosed your copy of the depositicn of GARY
RAINWATER taken on January 25, 2007 in the above-referenced case.
11 Also enclosed is the original signature page and errata sheets.

12 Please have the witness read your copy of the transcript,
indicate any changes and/or corrections desired on the errata
13 sheets, and sign the signature page before a notary public.

14 Please return the errata sheets and notarized signature page to

Mr. Dottheim for filing prior to trial date. Thank you for your
15 attention to this matter,

16

17

18 Sincerely,

19

20 Jacquelyn S. Williams
21 Encl:

22

23
24

25
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1
2 STATE OF
3 COUNTY OF
4
5 I, GARY RAINWATER, do hereby certify:
6 That I have read the foregoing deposition;
7 That I have made such changes in form and/cr substance to
8 the within deposition as might be necessary to render the same
9 true and correct;
190 That having made such changes thereon, I hereby subscribe
11 my name to the deposition.
12 T declare under penalty of perjury that the foregoing is
13 true and correct,.
14
15 Executed this day of 2007, at
16
17
18
19 GARY RAINWATER
20
21 My Commission Expires:

22 Notary Public:

23

24 Signature Page James Lowery, 1/2%/07
JSW/Gary Rainwater, 1/29/07
25

MIDWEST LITIGATION SERVICES
www.midwestlitigation.com Phone: 1.800.280.DEPQ(3376) Fax: 314.644.1334



GARY RAINWATER 1/25/2007

1 CERTIFICATE OF REPORTER

2 I, Jacquelyn S. Williams, Registered Professional Repocrter
3 and Notary Public within and for the State of Misscuri, do hereby
4 certify that the witness whose testimcny appears in the foregoing
5 deposition was duly sworn by me; that the testimony of said

6 witness was taken by me to the best of my ability and thereafter
7 reduced to typewriting under my directicon; that I am neither

8 counsel for, related to, nor employed by any of the parties to

9 the action in which this deposition was taken, and further that I
1C am not a relative or employee of any attorney or counsel employed
11 by the parties therete, nor financially or otherwise interested
12 in the outcome of the action.

13

4 e

Jacquelyn S. Williams, CCR No. 870
15
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24

25

MIDWEST LITIGATION SERVICES
www.midwestlitigation.com Phone; 1.800.280.DEPO(3376) Fax: 314.644.1334



