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Barbara S. Ross,  103 Belair Drive, Jefferson City, Missouri 65109, Petitioner.

Susan B. Knowles, Esq., Associate General Counsel, 1901 Chouteau Avenue, St. Louis, Missouri 63104, for Respondent.
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Lera L. Shemwell, Esq., Associate General Counsel, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri Public Service Commission.

REGULATORY LAW JUDGE:
Ronald D. Pridgin

REPORT AND ORDER

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Procedural History
Barbara Ross filed a complaint against Union Electric d/b/a AmerenUE on February 20, 2002. The Commission issued its Notice of Complaint on February 28.  AmerenUE responded on March 26, 2002.  In that response, AmerenUE requested mediation.

Ms. Ross replied to AmerenUE’s mediation request on April 10, and refused mediation.  On May 2, 2002, AmerenUE answered Ms. Ross’ complaint.

Following a prehearing conference on May 29, the Commission adopted the parties’ proposed procedural schedule on June 6.  According to the Commission’s usual practice, the parties prefiled written testimony for each witness.  AmerenUE and Staff filed an agreed list of issues for determination by the Commission.  AmerenUE and Staff also filed statements of their positions on each issue.

Pursuant to the procedural schedule, the Commission held an evidentiary hearing on September 16, 2002.  The Commission established a schedule for post-hearing briefs.  AmerenUE filed a brief on October 21.  None of the parties responded to AmerenUE’s brief.

Discussion

AmerenUE and Staff submitted a list of issues for determination by the Commission.  These parties also submitted a statement of their positions on each issue.

1.
Did AmerenUE comply with the terms of its tariffs in issuing Ms. Ross a bill for estimated charges for July through November 2001, during which Ms. Ross’ meter was not working?

AmerenUE and the Commission’s Staff give an affirmative answer to this question.  

2.
What is the appropriate scope of relief?

AmerenUE and Staff state that Ms. Ross is not entitled to any relief.

The Commission has reviewed the parties’ issue statements.  The Commission finds that AmerenUE and Staff have correctly defined the issues the Commission should decide.  Ms. Ross has the burden of proof to show that AmerenUE did not follow the Commission’s rules or AmerenUE’s tariffs in billing her for estimated gas use.

AmerenUE is a public utility engaged in providing natural gas service in Missouri, and is a gas corporation subject to the jurisdiction of the Commission.  AmerenUE’s principal place of business is in St. Louis, Missouri.  AmerenUE is a fictitious name under which Union Electric Company conducts business in Missouri as a retail natural gas supplier.    

Ms. Ross resides at 103 Belair Drive in Jefferson City, Missouri.  She purchases natural gas for her residence from AmerenUE.  Ms. Ross’ gas meter did not measure her gas usage from July 2001 through November 2001.  Ms. Ross, however, did use gas during those months.

Because Ms. Ross used gas during the disputed months, AmerenUE sent Ms. Ross a bill of $89.25 for her estimated gas use.    AmerenUE arrived at the $89.25 bill by estimating that Ms. Ross used 144 CCF (hundred cubic feet) of natural gas during those months.  

To estimate gas use, AmerenUE examined Ms. Ross’ gas use from July through November 2000.  AmerenUE billed Ms. Ross $135.54 for gas during that period.  Because temperatures, and therefore gas usage, vary from year to year, AmerenUE uses a concept called “heating degree days” to account for those differences.  According to AmerenUE’s relevant tariff, heating degree days compare temperatures of the billing period to the same calendar period of the prior year to eliminate temperature differences between the periods, and thus arrive at a more accurate estimate.  For example, if a meter stopped working during a mild winter, and the prior winter were extremely cold, then AmerenUE would use its heating degree days concept to account for the difference so that the estimated bill would be lower than last winter’s actual bill.  After taking into account the applicable heating degree days, AmerenUE estimated Ms. Ross used $113.03 worth of gas from July through November 2001.  

AmerenUE changed its relevant tariffs during the billing dispute.  Thus, AmerenUE revised its estimates further under the new tariffs and estimated Ms. Ross used only $89.25 worth of gas from July through November 2001.  
Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

Jurisdiction:


AmerenUE is a "gas corporation" and a "public utility" within the intendments of the Missouri Public Service Commission Law.
  The Missouri Public Service Commission, therefore, has jurisdiction over the services, activities and rates of AmerenUE.
  The Commission is authorized to hear and determine complaints made by "any corporation or person" concerning "any act or thing done or omitted to be done by any corporation, person or public utility."

Burden of Proof:
The Petitioner bears the burden of proof in a case, such as this one, in which the complainant alleges that a regulated utility has engaged in unjust or unreasonable actions.
  Thus, Ms. Ross must prove all facts necessary to support the relief she seeks by a preponderance of the credible evidence.
Discussion:

This case is straightforward.  To prevail, Ms. Ross must prove that AmerenUE violated the law or its tariffs.  

The Commission concludes Ms. Ross did not prove AmerenUE violated the law.  Commission Rules 4 CSR 240-13.020(2) and 4 CSR 240-13.025(1)(B) allow utilities to estimate nonmetered use of their services and to adjust their billing accordingly.  In contrast to Ms. Ross’ claim that AmerenUE billed her arbitrarily, AmerenUE followed the Commission’s rules in billing her.

The Commission further concludes Ms. Ross did not prove AmerenUE violated its tariffs.  AmerenUE’s tariffs provide that AmerenUE can bill a customer for estimated gas usage.
  Ms. Ross conceded that AmerenUE followed its tariffs.  Ms. Ross, however, strongly condemned the process by which a utility can set its own rates by filing tariffs.  

A utility company must give 30 days’ notice to the Commission before a tariff can become effective, and must prove that the rates therein are just and reasonable.
  The Staff of the Commission is an unbiased third party that can object to the tariff.  The Office of the Public Counsel is a party that represents ratepayers, and also can object to the tariff.  If these parties object, the Commission may suspend the tariff to further investigate.
  Because the Commission, its Staff and the Office of the Public Counsel review these tariffs carefully, once the Commission approves of them, they have the " . . . same force and effect as a statute enacted by the legislature."
    

For these reasons, the Commission concludes that AmerenUE appropriately billed Ms. Ross and that she is not entitled to any relief.  The Commission further concludes the complaint should be dismissed.

IT IS THEREFORE ORDERED:

1. That the Complaint Barbara Ross filed on February 20, 2002, against Union Electric Company d/b/a AmerenUE is dismissed.

2. That this Report and Order shall become effective on December 27, 2002.

3. That this case may be closed on December 28, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe and Forbis, CC., 

concur and certify compliance with the provisions of 

Section 536.080, RSMo 2000.

Gaw, C., not participating

Dated at Jefferson City, Missouri,

on this 17th day of December, 2002.
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�Section 386.020, (18) and (42), RSMo Supp. 2001.  Section 386.010 states that Chapter 386 shall be known as the "Missouri Public Service Commission Law."  


�Sections 386.020(42) and 386.250(1), RSMo Supp. 2001.  


�Section 386.390.1, RSMo 2000.  


�Ahlstrom v. Empire District Electric Company, 4 Mo.P.S.C.3d 187, 202 (1995); Margulis v. Union Electric Company, 30 Mo.P.S.C. (N.S.) 517, 523 (1991).  


� P.S.C. Mo. No. 2, 2nd Revised Sheet Nos. 54-57.1.


� Section 393.150 RSMo Supp. 2000.


� Id.


� A.C. Jacobs and Co., Inc. v. Union Electric Co., 17 S.W.3d 579, 582 (Mo. App., W.D. 2000); quoting Bauer v. Southwestern Bell Telephone Company, 958 S.W.2d 568, 570 (Mo. App., E.D. 1997).
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