Before the Public Service Commission

Of the State of Missouri

	Michael E. McKinzy, Sr.,

                                             Complainant,

 v. 

Missouri Gas Energy,

                                             Respondent.

	)))))))
	Case No. GC-2003-0579


BRIEF

Comes Now the Staff of the Missouri Public Service Commission (Staff) pursuant to the Commission’s May 6th Order Regarding Transcript and Commission Briefing Schedule and submits its Brief in the above-captioned case: 

PROCEDURAL BACKGROUND


1.
On June 30, 2003, Michael E. McKinzy filed a formal complaint with the Commission against Missouri Gas Energy (MGE or Company).  In his Complaint, Mr. McKinzy requests “…that my gas account be transferred from my previous residence at 8609 E. 87th St. Raytown, Missouri to my new residence located at 8004 Overton Dr. Raytown, Missouri, without being made to pay for gas services at 3928 Highland Kansas City, Missouri from December 17, 1998 to March 30, 1999.”   On July 3, 2003, the Commission issued its Notice Of Complaint to MGE.


2.
MGE conducted its investigation and on July 22, 2003, filed MGE’s Answer To Complaint (Answer).  MGE argued that it “has acted in accordance with the language of its tariffs and that payment of past due charges owed by residents of 8004 Overton Drive may be required before gas service is provided to 8004 Overton Drive.”  It’s Answer “…prays the Commission dismiss the Complaint and grant such other relief as the Commission deems reasonable and just.”   On August 8, 2003, the Commission issued its Order Directing Filing of Staff Investigation and Report.


3.
On September 8, 2003, Staff filed its Report Of Investigation And Recommendation (Report).  Staff’s Report determined that MGE went beyond its tariff by attempting to collect from Mr. McKinzy a past due gas bill of Tamara Nance at her previous residence at 3928 Highland Avenue in Kansas City (from 12/17/98 to 3/30/99).  Staff’s Report advanced the following summarized legal argument in support of Mr. McKinzy:

a) Tamara Nance, not Michael McKinzy, was the “responsible customer” for the past due bill at 3928 Highland Avenue as defined by Commission Rule 4 CSR 240-13.015(D).  Mr. McKinzy had no connection with Tamara Nance or her 3928 Highland residence.

b) Mr. McKinzy received no “benefit and use of the service” that was provided to Tamara Nance at her previous residence of 3928 Highland Ave.  In past cases before the Commission, for a person, not named on the account, to be held liable for utility charges that person must receive “benefit and use of the service” sufficient to state a claim for relief in implied contract.  See Bowman v. The Gas Service Company, 27 P.S. C. (N.S.) 44 (1984) and Winkleman v. Associated Natural Gas Company, 27 P.S.C. (N.S.) 40 (1984).

c) Because Mr. McKinzy neither used nor benefited from the service that MGE provided to Tamara Nance from 12/17/98 to 3/30/99 at 3928 Highland, Mr. McKinzy has no duty to pay Tamara Nance’s past due bill under Missouri case law.  “[N]o right exists to cut off the service to compel payment of a bill which it is not the duty of the consumer to pay.”  State ex rel. Imperial Utility Corp. v. Borgmann, 664 S.W.2d 215,218 (Mo.App.W.D.1983).

d) MGE’s attempted use of Mr. McKinzy’s change in marital status at the time of his move to compel payment of his new spouse’s past debt is unsupported by Missouri statute and case law. Tamara Nance’s past due bill is not a “just and reasonable” debt collectable by MGE from Mr. McKinzy because Mr. McKinzy neither used nor benefited from the service.  MGE’s attempts to collect Ms. Nance’s past due debt from Mr. McKinzy violates the “just and reasonable” requirements of  §393.130.1 RSMo 2000.  Mr. McKinzy was not MGE’s customer at 3928 Highland and therefore not the “responsible customer.”

e) The prayer of Staff’s Report asked the Commission to “…issue an order 1) with the finding that the past debt of $449.96 owed by Tamara Nance for service at a previous residence of 3928 Highland Ave. in Kansas City is not owed by Michael McKinzy; and 2) requiring MGE to restore gas service immediately to Michael McKinzy at 8004 Overton Dr.”

     
4.
 On September 12, 2003, MGE filed its Response To Staff Report Of Investigation And Recommendation; Satisfaction of Complaint noting that MGE service personnel turned on Mr. McKinzy’s gas service on September 11th and that “…Mr. McKinzy’s account has been noted such that the debt of Mr. McKinzy’s wife (nee Tamara Nance) will not be transferred to the account for gas service at 8004 Overton Road absent evidence that his wife is living there.”   On September 12, 2003, the Commission issued its Order Directing Filing allowing any party to file a response to Staff’s Report not later than September 22, 2003.

5.     On September 17, 2003, Mr. McKinzy filed Complainant’s Suggestions In Support 

Of Staff Report Of Investigation And Recommendation (Suggestions In Support) asking the “…Commission issue an Order to:  1. Stop MGE from attempting to collect this prior indebtness from Complainant.  2. Require MGE provide service to the Complainant.”  Staff points out that as of September 11, 2003, Mr. McKinzy achieved the remedy he sought from MGE in his Complaint and his Suggestions In Support.  MGE turned on his gas service and ceased attempts to collect Tamara Nance’s past due debt.

   
6.
On November 5, 2003, the Commission issued its Order Scheduling Prehearing Conference for December 1st in which it acknowledged that MGE turned on Mr. .McKinzy’s service and ceased attempts to collect Ms. Nance’s past due debt from Mr. McKinzy.   In its Order, the Commission expressed concern over a statement made by MGE in its Response that:

 “ ‘the debt of Mr. McKinzy’s wife will not be transferred to the account for gas service at 8004 Overton Road absent evidence that his wife is living there.’ [Emphasis added.]  Thus, the implication is that if MGE obtains evidence that Mr. McKinzy’s wife, Ms. Nance, is living at 8004 Overton Road, MGE may transfer Ms. Nance’s past-due debt to the account for 8004 Overton Road.  It seems, therefore, that Mr. McKinzy’s complaint has not been resolved.”  

7.     
At the December 1st prehearing conference, the Commission ordered the parties to present a proposed procedural schedule for purpose of presenting testimony even though the remedies sought by Mr. McKinzy in his denial of service complaint have been granted by MGE.  Staff filed a Procedural Schedule on December 1, 2003.

8.
On December 4, 2003, MGE filed its Motion for Summary Determination Or, In The Alternative, For Dismissal Of Complaint (Motion) and its Suggestions In Support Of Motion For Summary Determination Or, In The Alternative, For Dismissal Of Complaint.   In the prayer of its Motion, MGE asserted  “…in the alternative, MGE requests that this Commission dismiss the Complaint herein on the basis that Complainant has received from MGE the relief he requests, and that in view thereof any further relief granted by this Commission would be in the nature of judicial declaratory relief and thus unauthorized by the Constitution of the State of Missouri.”

9.
On December 10, 2003, the Staff filed its Suggestions In Support of Missouri Gas Energy’s Motion For Dismissal of Complaint (Suggestions). At this point in time, Mr. McKinzy had gas service commenced at his new residence at 8004 Overton since September 11, 2003 and MGE had noted his account and was not pursuing the collection of Ms. Nance’s debt absent evidence of her living there.   (See para.4 of Missouri Gas Energy’s Response To Staff Report Of Investigation And Recommendation; Satisfaction Of Complaint.)     

a. Staff acknowledges in its Suggestions that “Staff’s Report advances legal arguments contested by MGE on the issue of why Ms. Nance’s past due debt is not collectable from Mr. McKinzy given the undisputed facts of the instant case.  However, because the remedies sought have been granted and because there are no other facts in dispute, the issues behind Mr. McKinzy’s complaint are mooted for further consideration in this case.  Therefore, Staff suggests that any further actions taken by the Commission (i.e. requiring testimony and a hearing) to explore possible fact scenarios involving the hypothetical application of MGE’s tariffs can provide no additional relief to Mr. McKinzy.”   Staff expressed concern that it would be improper for the Commission to render a declaratory judgment based on Commission speculation on whether or not Ms. Nance joins Mr. McKinzy’s household and whether or not MGE would transfer Ms. Nance’s past due debt to Mr. McKinzy’s account.     

  
b.
Staff acknowledges in its Suggestions that tariff  Section 3.02 Prior Indebtedness Of Customer governs the debt collection actions that MGE may take in future scenarios should Mr. McKinzy and his wife, Ms.Nance, choose to apply for service in any new location, or should Ms. Nance become a member of Mr. McKinzy’s household at his new residence.   Section 3.02 states on pages R-19 and R-20:

“Company shall not be required to commence supplying gas service if at the time of application, the applicant, or any member of applicant’s household (who has received benefit from previous gas service), is indebted to Company for such gas service previously supplied at the same premises or any former premises until payment of such indebtedness shall have been made.   This provision cannot be avoided by substituting an application for service at the same or at a new location signed by some other member of the former customer’s household or by any other person acting for or on behalf of such customer.  In order to expedite service to a customer moving from one location to another, Company may provide service at the new location before all bills and charges are paid for service at the prior location.  Company reserves the right to transfer any unpaid amount from prior service(s) to a current service account.  Such transferred bills are then subject to the provisions of Sections 7.07 and 7.08 herein.”

10.
On December 10, 2003, Mr. McKinzy filed his Direct Testimony and states that his wife Tamara L. McKinzy (nee Nance) will begin residing at his 8004 Overton residence on December 24, 2003 and shall remain a member of his household.   

11.
On January 5, 2004, Mr. McKinzy filed his Suggestions In Opposition To Summary Determination Or, In The Alternative For Dismissal Of Complaint requesting “…this Commission hold a hearing on all issues and enter an order which render finding of facts and conclusions of law…”

12.  On January 16, 2004, MGE filed Rebuttal Testimony of Kim Lambert.

13.    Mr. McKinzy filed his Complainant’s Issues List on January 23, 2004 and Surrebuttal Testimony of Michael McKinzy, Sr. on January 26, 2004.  Mr. McKinzy submitted to Staff Counsel his Complainant’s Position Statement of January 27, 2004 stating “Complainant adopts the findings of the Staff Report of Investigation and Recommendation filed by the Staff of the Missouri Public Service Commission on September 8, 2003, as his position.”   Staff notes there is no record of Mr. McKinzy’s January 27, 2004 Position Statement in the Commission’s Electronic Information Filing System.

14.    On January 30, 2004, the Commission issued its Notice Regarding Proposed Procedural Schedule that defers “…adopting a procedural schedule until after it addresses the motion for summary determination.”

15.
On February 4, 2004, the Commission issued its Second Notice Regarding Proposed Procedural Schedule clarifying that the Commission had not adopted a proposed procedural schedule and that a hearing had not been scheduled.

16.
On February 20, 2004, Commission Chair Gaw filed a Notice of Ex Parte Contact including letters exchanged between Representative Mike Sager and Chair Gaw.

17.     
On March 19, 2004, the Commission issued its Order Setting Evidentiary Hearing to be held on April 14, 2004.    

18.     
On March 23, 2004, the Staff filed its Response to Mr. McKinzy’s Issues List.

19.     
On March 29, 2004, MGE filed its Response to Mr. McKinzy’s Issues List.

20.   
On May 6, 2004, the Commission issued its Order Regarding Transcript and Briefing Schedule in which it extended the filing date for briefs from May 10, 2004 to May 17, 2004 because the hearing transcript from April 14th had not been received by April 28th and was late filed May 11, 2004.

21.     
Testimony of April 14, 2004 confirms that:

a. Tamara Nance (now Tamara McKinzy) has indeed joined Mr. McKinzy’s household at 8004 Overton.  (Tr. 101, lines 15-22).

b.  MGE has not transferred the past due debt of Tamara Nance to Mr. McKinzy’s account (Tr. 155, lines 5-8).

c. MGE has attempted unsuccessfully through a debt collection agency to collect from Ms. Nance her past due debt and has written it off (Tr. 184, line 18 to Tr. 185, line 7).   

d. MGE is not prevented from continuing its efforts to collect its debt from Ms. Nance (Tr. 185, lines 18-22).

POSITION


22.
The Commission cannot provide Mr. McKinzy with any further relief in this proceeding.  He has obtained all the relief that the Commission can provide – MGE has provided him service at the 8004 Overton address, and MGE is no longer trying to collect from Mr. McKinzy the debt owed by Mrs. McKinzy (nee Nance).  In its Report and Order, the Commission should find that MGE cannot collect that debt from Mr. McKinzy under the present circumstances of the parties, nor does it appear that that debt will ever be chargeable to Mr. McKinzy.


23.
The future relationship of the parties – MGE, Mr. McKinzy and Mrs. McKinzy – must be left to the future.  The Commission’s Order of Rulemaking for its Denial of Service Rule, 4CSR 240-13.055, is being published in the Missouri Register today.  It will take effect upon publication in the Code of State Regulations.  If a dispute among the parties arises in the future, it will be resolved pursuant to the imminently effective provisions of the Denial of Service Rule.  There is no need to speculate at present about the fact situations that may arise in the future, nor how the Commission’s Rule would apply.

CONCLUSION


24.
The record of this case shows that the past due debt of Tamara Nance (now Tamara McKinzy) bears no relationship to Mr. Michael McKinzy.  Ms. Nance, not Michael McKinzy, incurred the past due debt for gas service at 3928 Highland from 12/17/98 to 3/30/99.  Indeed, Ms. Nance, not Michael McKinzy, was the “responsible customer” for the past due bill at 3928 Highland Avenue as defined by Commission Rule 4CSR 240-13.015(D).   In past Commission cases, a decision to hold a person not named on the account liable for utility charges has been determined by the Commission finding that the person not named on the account received “benefit and use of the service” sufficient to state a claim for relief in implied contract.  Again, the facts show that Mr. McKinzy received no “benefit and use of the service” that MGE provided Tamara Nance at her previous 3928 Highland residence.    In Borgmann, the court held “[N]o right exists to cut off the service to compel payment of a bill which it is not the duty of the consumer to pay.”  Applying the Borgmann holding, Mr. McKinzy cannot be compelled by MGE to pay the debt of Ms. Nance because  Mr. McKinzy has no duty to pay Ms. Nance’s past due debt at 3928 Highland.  Finally, Ms. Nance’s past due debt is not collectable from Mr. McKinzy because it is not a “just and reasonable” debt of Mr. McKinzy under the requirements of §393.130.1 RSMo 2000.  Moreover, MGE is not without remedy in this case.  MGE may direct collection efforts (other than transferring Ms. Nance’s debt to Mr. McKinzy’s account) to seek payment from Mrs. McKinzy (nee Nance) of her past due debt from her previous residence.

25.
Therefore, for the reasons stated above, Staff believes that the Commission cannot provide Mr. McKinzy with any further relief in this proceeding because he has obtained all the relief that the Commission can provide, that is (1) MGE has provided him service at the 8004 Overton address, and (2) MGE is no longer trying to collect from Mr. McKinzy the past debt owed by Mrs. McKinzy (nee Nance).   

Wherefore, in its Report and Order, the Commission should find that MGE cannot collect that debt from Mr. McKinzy under the present circumstances of the parties, nor does it appear that Mrs. McKinzy’s (nee Nance’s) debt will ever be chargeable to Mr. McKinzy.
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