Before the Public Service Commission

Of the State of Missouri


	Staff of the Public Service Commission of Missouri 

vs. 

Southern Missouri Gas Company, L.P.  
	))))))
	Case No. GC-2003-0314


STAFF’S SUGGESTIONS IN SUPPORT OF UNANIMOUS STIPULATION AND AGREEMENT
COMES NOW the Staff of the Missouri Public Service Commission (Staff) and respectfully submits the following Suggestions in Support of Unanimous Stipulation and Agreement:


BACKGROUND

 The Staff filed a complaint against Southern Missouri Gas Company, L.P. (SMGC) on March 7, 2003, before the Missouri Public Service Commission (Commission).  The Case was docketed by the Commission as Case No. GC-2003-0314.  Staff’s complaint against SMGC arose out of its audit in Case No. GR-2001-388 involving SMGC's 2000-2001 Actual Cost Adjustment (ACA) period.  The specific allegations dealt with Staff assertions that the creation of “Transportation Service-Internal” was a tariff violation and created a new class of customers in violation of SMGC’s tariffs.  On May 6, 2003, the Commission directed that this case be held in abeyance pending the issuance of a final Report and Order in Case No. GR- 2001-388 (Report and Order).


On July 1, 2003, the Commission issued its Report And Order in Case No. GR-2001-388  which decided the same issues regarding “Transportation Service-Internal” that is the subject of the Staff's complaint in this proceeding.  “Transportation Service-Internal” refers to contracts that SMGC had with certain industrial customers.  The details of “Transportation Service-Internal” are set out in the Commission’s Report and Order in GR-2001-388.


On July 22, 2003, the Staff filed its Motion For Leave To File Second Amended Complaint and its Second Amended Complaint.  Staff's motion was granted on August 5, 2003, and SMGC was directed to file its response no later than August 21, 2003.


On August 21, 2003, SMGC filed its Motion To Dismiss, Answer To Second Amended Complaint, and Affirmative Defenses Of Respondent Southern Missouri Gas Company, L.P.


 On September 2, 2003, Staff filed Staff’s Response to Southern Missouri Gas Company, L.P.’s Motion to Dismiss, Answer to Second Amended Complaint, and Affirmative Defenses and Staff’s Motion for Leave to Amend Second Amended Complaint.

RESOLUTION OF ISSUES

As a result of settlement negotiations, SMGC, Staff and the Office of the Public Counsel (OPC) submitted a Unanimous Stipulation and Agreement to the Commission on September 30, 2003 for the Commission’s consideration and approval.  This Stipulation and Agreement was intended to address issues  that  are the subject of the Staff's Complaint in this proceeding.

In Paragraph 5a of the Unanimous Stipulation and Agreement, SMGC agreed to end existing contracts for the provision of gas supplies to the industrial customers now receiving “Transportation Service-Internal.”  SMGC agreed that these contracts will expire within 30 days of a Commission Order approving the Unanimous Stipulation and Agreement.  Furthermore, SMGC will provide written certification that “Transportation Service-Internal” has ended, to Staff and OPC within 40 days of the Commission Order approving the Unanimous Stipulation and Agreement.  SMGC further agreed not to enter into any further type of agreement offering the specific type of service known as “Transportation Service-Internal.”

A brief history of this case will explain Staff’s position that it is imperative to end “Transportation Service-Internal.”  In approximately April 2001, SMGC began offering “Transportation Service-Internal” to one industrial customer and to a second industrial customer in approximately July 2001.  Prior to SMGC creating this unauthorized class of customer, these customers were large volume service customers.  SMGC sells these customers gas at the Williams pipeline interconnect at a contractually agreed upon rate.  From that point, SMGC provides transportation service at tariff-authorized rates.  Each month SMGC sends them two bills:  one bill for transportation service and a separate bill for the gas commodity.  SMGC is currently offering this “Transportation Service-Internal” to two industrial customers.

On July 1, 2003, the Commission issued its Report and Order.  Staff, SMGC and OPC were parties to the case.  The Commission specifically determined that SMGC created a new class of customers in regard to its actions creating “Transportation Service-Internal” (Report and Order, p. 16-17).  The Commission further determined that SMGC’s actions in creating “Transportation Service-Internal” and the particular service provided hereunder was specifically prohibited by its tariffs (Report and Order, p. 1-18). 

Furthermore, it is important to note that the issues before the Commission in this case (GC-2003-0314) have already been decided by the Commission in Case No. GR-2001-388.  The issues in this case are merely presented in the form of a complaint seeking penalties.  The Commission in its Order Directing that Complaint be Held in Abeyance on May 6, 2003, recognized that the issues in the Complaint arose out of and were being litigated in Case No. GR-2001-388. 

From the foregoing, it is abundantly clear that “Transportation Service-Internal” must end since the Commission has already determined in Case No. GR-2001-388 that SMGC’s creation of “Transportation Service” was a direct violation of its tariffs and constituted the creation of a new class of customers without Commission authorization.  (Commission Report and Order in Case No. GR-2001-388 at p. 12-19.)  Accordingly, it is essential that SMGC stop offering and providing a service that is a direct violation of its tariffs.  For these reasons, Staff supports this provision of the Unanimous Stipulation and Agreement.

  In Paragraph 5b of the Unanimous Stipulation and Agreement the parties agreed that SMGC will make a $30,000 cash contribution to Community Action Agencies within SMGC’s service territory.  This agreement was reached after substantial negotiation between the parties.  Staff believes that this agreement is appropriate because of the prospect of substantial litigation and uncertainty about the outcome regarding the imposition of penalties.

As part of its Second Amended Complaint, Staff was seeking penalties under Section 386.570 RSMo Supp. 2002.  Pursuant to Section 386.570.1  RSMo Supp. 2002, penalties range from a minimum of $100 per offense to a maximum of $2000 per offense.  Each and every transaction conducted under multiple contracts offering “Transportation Service-Internal” would have constituted a separate and distinct offense pursuant to Section 386.570.2 RSMo Supp. 2002.  The amount of the penalties was potentially burdensome given the clear uncontroverted evidence that in approximately April 2001, SMGC began offering “Transportation Service-Internal” to one industrial customer and to a second industrial customer in July 2001 in direct violation of its tariffs.  Staff considered the prospect of protracted litigation and the uncertainty about the outcome including protracted appeals.  Staff also considered various other aspects of the overall settlement including the rather substantial benefit to the Community Action Agencies.  In light of all of these factors, Staff believes that the $30,000 payment is appropriate and should be approved by the Commission.

Paragraph 6 of the Unanimous Stipulation and Agreement provides that neither Staff nor OPC shall propose any disallowance, revenue imputation, or other adjustment in any ACA case involving SMGC related to the provision of "Transportation Service-Internal" of the type rejected by the Commission in its Report and Order in GR-2001-388.  This is a clear and incontrovertible reference to the limited ruling in GR-2001-388.   In Case No.GR-2001-388, the Commission decided not to decrease the firm sales ACA balance by $99,199.  This was the amount the revenues would have been if the gas had been sold to the “Transportation Service-Internal” customers at the authorized Purchased Gas Adjustment adjusted rate as large volume service sales customers.  Staff interprets this provision to mean that the only type of adjustment that Staff cannot propose is the type specifically rejected by the Commission in GR-2001-388.  As the paragraph further specifies, Staff can still review the prudence of SMGC’s actions regarding “Transportation Service-Internal.”  In clear conjunction with such a review, Staff can also propose any prudence adjustments that might be necessary regarding “Transportation Service-Internal.”

CONCLUSION

WHEREFORE, Staff respectfully submits these Suggestions in Support of the Unanimous Stipulation and Agreement and requests that the Commission approve all of the specific terms and conditions of the Unanimous Stipulation and Agreement.

Respectfully submitted,

/s/ Robert V. Franson                            
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