BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of the Determination of Prices,

)
Terms, and Conditions of Certain Unbundled
)
Case No. TO-2005-0037

Network Elements. Consideration Upon Remand
)

from the United States District Court.

)

CLECS' BRIEF

COME NOW NuVox Communications of Missouri, Inc., XO Missouri, Inc., Allegiance Telecom of Missouri, Inc.,
 MCI WorldCom Communications, Inc.,
 MCImetro Access Transmission Services, LLC, AT&T Communications of the Southwest, Inc., TCG St. Louis and TCG Kansas City, and Covad Communications Company (herein collectively referred to as "CLECs"), pursuant to Commission Order Establishing Briefing Schedule dated October 21, 2004, and for their Brief state to the Commission that: (1) the Commission should adopt a capital structure of 65.5% equity and 34.5% debt; and (2) the Commission should make its decision only on a prospective basis and not attempt to engage in unlawful retroactive ratemaking.
65.5% Equity/34.5% Debt Capital Structure

Given the Commission's decision not to hear additional evidence on the issue of capital structure, CLECs continue to endorse the capital structure recommended in 2001 in this case by witness Hirschleifer, namely: 65.5% equity and 34.5% debt.  (Ex 29 Hirschleifer Rebuttal p. 3-4, 33-37, 40-41, 77; Tr Hirschleifer p. 645, 706-10).
 Mr. Hirschleifer clearly expressed his opinion that it would not be appropriate to use the unadjusted capital structure of the proxy group of telephone holding companies proposed by SBC witness Avera, because many of their lines of business are far more risky than the business of providing UNEs. (Ex 29, Hirschleifer Rebuttal, p. 38-41).

There are no companies solely involved in the business of providing UNEs.  That is why all the cost of capital witnesses started with a proxy group of telephone holding companies that own portfolios that include LECs and the underlying network elements.  (Ex 29, Hirschleifer Rebuttal, p. 3, 8-9; Tr. Avera p. 126).  But the evidence was also clear that the combined risks of the holding company portfolios of businesses were not the same as the risk of the single line of business of leasing UNEs.  (Ex 29 Hirschleifer Rebuttal p. 7, 33, 39-40). Witness Hirschleifer explained that many of the lines of business of the proxy holding companies are more risky than the business of providing UNEs.  He identified some of these more risky ventures, including wireless, long distance, internet, cable television, and international operations. He further explained that these riskier lines of business cause the holding companies to incur less debt than they otherwise would.  Likewise, he explained that the business of providing UNEs was less risky.  In support, among other things he cited to comments made by Bell Atlantic that the business of providing UNEs "provides a unique opportunity to add new revenues onto our platform without significant incremental capital investment."  He demonstrated that his views were consistent with those of well-recognized analysts and credit-rating agencies.  (Ex 29 Hirschleifer Rebuttal p. 3-4, 33-45, 77; Tr Hirschleifer p. 645, 688, 706-10).

In contrast, SBC witness Avera inappropriately proposed the use of the 1999 market value capital structure of the proxy holding companies without any adjustment for their riskier lines of business.  (Tr. p. 121-23, 131).  Yet, even he conceded that there is a difference between the "incumbent LEC's critical network elements" used by CLECs versus other services.  (Ex 1 Avera Direct, Attachment p. 14, Tr. p. 125-26).  He acknowledged that the risks are different, yet chose to simply ignore those differences.  (Tr. p. 131).
 In contrast, both the FCC and major rating agencies like Moody's recognize that it is simply not credible to maintain that the total operations of the holding companies is less risky than local network operations.  (Ex 29 Hirschleifer Rebuttal, p. 5, 22, 50-62, 75-76, citing FCC Order 90-315, para. 86, p. 7517).


Staff witness Johnson agreed with Mr. Hirschleifer that: "A firm like SWBT simply can successfully operate with a much higher percentage of low cost debt than the 14% figure assumed by Mr. Avera."  (Ex 24 Johnson Rebuttal p. 80).  Johnson further stated that:  "If we are to calculate the true cost of equity capital invested in SWBT's network, it should be based upon a reasonable economical and efficient capital structure, which places much greater emphasis on low cost debt, and much less emphasis on high cost equity."  (Id. at 80-81).  He rejected Avera's use of a 14% debt level, stating: "the underlying business risk associated with providing unbundled network elements cannot possibly be high enough to justify such an extremely low level of debt leveraging."  (Id. at 81).  He adhered to these views during cross-examination by SBC.  (Tr. p. 988-89).


The Court concluded that the Commission "erred when it used SBC's book value to predict the capital structure of a hypothetical LEC", citing 47 CFR 51.505(d)(1).  The Court also indicated that it was not persuaded that the Commission could use book values even as a starting point, but also that it did not feel that the Commission had done that anyway.  Based on the FCC's rules and most recent clarifications, the Court indicated that market risk must be considered.  The Court rejected use of Staff witness Johnson's primary recommended capital structure, but did not endorse or reject the proposals of the SBC and CLEC witnesses, or Staff's secondary proposal. The Court also did not comment one way or another upon Mr. Johnson's or Mr. Hirschleifer's criticisms of SBC's recommended capital structure. See Court Order, p. 3-9 (Case No. 03-04148-CV-C-NKL).

In the TRO in August 2003, the FCC clarified that "a TELRIC-based cost of capital should reflect the risks of a competitive market."  Additionally, while the FCC indicated that different costs of capital could be considered for different unbundled network elements, it also stated the "parties should continue to have the option to propose (and states should have the option to adopt) a single cost of capital for all UNEs that appropriately reflects the risks associated with competitive markets for the services provided over incumbent LEC networks."  (TRO, para. 683-84).  In other words, the FCC requires that cost of capital (and therefore capital structure) reflect the risks of providing UNEs and not the risks of other non-LEC lines of business.

The Commission obviously cannot reuse Mr. Johnson's primary proposed capital structure, based on the Court's decision.  Likewise, the Commission cannot use Mr. Avera's proposed capital structure of 86% equity and 14% debt, because Avera violated the FCC's rules by failing to make any adjustments to the market-value capital structure of the proxy holding companies (which he confirmed during cross-examination, Tr. 121-23, 131), despite the fact that they are engaged in a wide variety of riskier non-LEC businesses.  Even the more current SBC holding company figures provided by Mr. Avera and Mr. Hirschleifer at the hearing, of 80% equity and 20% debt, were not adjusted to address the influence of other, more risky lines of business. (Tr. Avera 124, Ex 29 Hirschleifer Rebuttal, p. 36). That leaves the Commission with little choice but to use the capital structure of 65.5% equity and 34.5% debt recommended by Mr. Hirschleifer.  Like Mr. Avera, he started with the market-value capital structure
 of the proxy holding group, but then proceeded to make adjustments to address the fact that such companies are also engaged in riskier non-LEC businesses (again, a fact confirmed by Mr. Avera during cross-examination, Tr. 131).
 The only other available alternative would seem to be for the Commission to conclude that SBC failed to meet its burden of proof under 47 CFR 51.505(e) and, therefore, the Commission should simply continue to use the capital structure of 58% equity and 42% debt previously incorporated into the M2A rates from the decision in Case No. TO-97-40.  This was Staff's secondary recommendation regarding capital structure, based on the grounds that there had been no dramatic changes in debt and equity costs at the time. (Ex 24 Johnson Rebuttal p. 82-83).
 

Accordingly, CLECs submit that the most appropriate capital structure for the Commission to select from the previously-developed record is the one endorsed by Mr. Hirschleifer, at 65.5% equity and 34.5% debt.  Like SBC witness Avera, Hirschleifer started with market value capital structure, but unlike Avera he then made the necessary adjustments to take into account the proxy holding companies' riskier lines of business. Mr. Hirschleifer testified to the optimal market capital structure of SBC assuming an efficient employment of capital.  Further, his results compared favorably with figures employed by other experts, sophisticated investors, and investment professionals. (Ex 29 Hirschleifer Rebuttal p. 3-4, 33-37, 40-45, 77, 84-87, Tr. Hirschleifer p. 645, 688, 706-13).
The Commission Can Only Make a Prospective Decision

The Commission issued its Report and Order in Case No. TO-2001-438 on August 6, 2002.  Therein, the Commission made decisions regarding various inputs to and aspects of SBC cost studies, including the weighted average cost of capital.
  The Commission's decision regarding weighted average cost of capital involved a determination of three closely related inputs - specifically: cost of equity, cost of debt, and target capital structure. The Commission then applied those inputs to an integrated formula: (cost of equity times percentage of equity in capital structure) plus (cost of debt times percentage of debt in capital structure) equals weighted average cost of capital.  The Commission directed SBC to rerun its cost studies based on the decisions set forth in the Report and Order - including the determination of weighted average cost of capital - and to file the results of the rerun cost studies and the resultant new UNE prices for approval.  On June 17, 2003 the Commission denied SBC's request to postpone the adoption of final rates and approved the new compliance UNE rates for inclusion in the model M2A as "final rates".  See Order Denying SBC's Application for Reconsideration or Rehearing and Alternative Motion to Hold in Abeyance and Approving Compliance Rates, Case No. TO-2001-438.  SBC admits that permanent rates were set.  (Tr. TO-2005-0037 p. 69).

The proceedings in Commission Case No. TO-2001-438 originated from SBC's request for a favorable recommendation from the Commission in connection with SBC's application for authority from the FCC to provide interLATA telecommunications in Missouri under Section 271 of the Telecommunications Act of 1996.  SBC obtained that favorable recommendation from the Commission in large part by proposing a model interconnection agreement, called the Missouri 271 Agreement or M2A, which it promised to make available to CLECs.  In response to legitimate objections lodged pursuant to Section 271 that noted that the M2A contained some UNE rates that had never been reviewed by the Commission for determination of compliance with TELRIC standards, SBC agreed to make those particular rates interim subject to replacement by permanent rates to be set by the Commission in Case No. TO-2001-438.
  But CLECs did not agree to accept the risks and uncertainty of a retroactive true-up of indeterminable length, like the one that SBC now seeks to unilaterally impose on them.  Indeed, the Commission expressly limited the applicability of the true-up to a one-time six month process, tied directly to its order approving final rates in TO-2001-438, in order to protect CLECs from uncertainty.


Upon the model M2A becoming available, some CLECs adopted it in totality in making their interconnection agreements with SBC and others adopted portions of it (including the UNE provisions) into their agreements with SBC.  CLECs have continued to adopt the agreement to the present day, as shown in the Commission's records. These CLEC-specific contracts are distinct from the generic model agreement, in that there is no party to the model but there are parties to the specific contracts that have contractual rights that are legally enforceable and protected from government impairment under the state and federal constitutions.  See U.S. Constitution, Article I, Section 10; Missouri Constitution, Article 1, Section 13.

After the Commission approved the final compliance rates in Case No. TO-2001-438 in June 2003, those permanent rates were incorporated into the M2A-based individual agreements of Missouri CLECs in place of the interim rates pursuant to the terms of the parties' M2A-based interconnection agreements.  Further, as expressly provided in the M2A-based agreements, there was a six-month retroactive true-up and, therefore, SBC and CLECs exchanged monies based on whether in total the amounts charged a CLEC by SBC during the six months preceding the incorporation of the permanent rates into the agreements were less or greater than the amounts that would have been charged had the permanent rates previously been in effect. During arguments in this case, SBC admitted that the true-up was accomplished.  (Tr. TO-2005-0037, p. 51, 54).

In addition to implementing the rate changes under the applicable contract language, SBC sought judicial review of several specific aspects of the Commission's Report and Order with regard to its impact on the model M2A.  It did not seek a stay of the Commission's decision. It did not seek judicial review of any specific CLEC interconnection agreement under Section 252. 
On June 17, 2004, the United States District Court for the Western District of Missouri denied SBC's challenges, except for its challenge of the Commission's decision regarding the input of target capital structure used in the calculation of weighted average cost of capital.  On that point, the court vacated the Commission's determination of capital structure and remanded the case for "reconsideration of the appropriate capital structure and resulting rates."  See Order and Judgment in a Civil Case, Case No. 03-04148-CV-C-NKL.  The court did not direct that any rate change occur prior to Commission action on remand, hence the rates approved in TO-2001-438 currently remain in the model M2A.  The court also did not take any action regarding any specific M2A-based interconnection agreement between a CLEC and SBC and so all the rates in those contracts remain in effect.


Once the Commission makes a decision on remand, presumably the affected rates in the model M2A will be changed. But there is no provision in the CLEC-specific agreements that would allow the Commission to change those agreements in the course of this proceeding. The CLEC agreements only provide for the one retroactive true-up that has already been implemented by SBC and the CLECs.  The CLECs did not agree to any additional retroactive true-up after incorporation of the permanent rates into their contracts.  

The pertinent language is set forth in Exhibit 1 to Appendix Pricing UNE:

Each of the rates listed in the following Appendix Pricing UNE Schedule of Prices that are interim will be in effect only until the effective date of the Missouri Public Service Commission's order establishing permanent rates, in Case No. TO-2001-438 or otherwise.  These include rates for UNEs/Services for which the Commission set interim rates in Case No. TO-98-115 and rates for listed UNEs for which the Commission has not set rates, including unbundled local transport rates. The rates listed in the following Appendix Pricing UNE Schedule of Prices that are interim are subject to true up to the permanent rates established by the Public Service Commission, in Case No. TO-2001-438 or another appropriate case. Any refund or additional charges due as a result of true up shall be paid within thirty days of the effective date of the Commission's order adopting permanent rates. The time period subject to true up shall be limited to six months, retrospectively from the effective date of the Commission's final order adopting permanent rates, but shall not include any period prior to the effective date of this agreement with CLEC. 

The contract language provides that interim rates were to be replaced on a one-time basis by the permanent rates set by the Commission in Case No. TO-2001-438.  Further, the contract calls for a single true-up.  Again, SBC concedes that the true-up has already occurred.  (Tr. TO-2005-0037 p. 51, 54). 


There is no provision in this part of the contracts for the permanent rates themselves ever to be treated as interim rates or for any additional true-up to occur, and specifically this part of the contracts does not call for any change to occur in the event there is a court challenge regarding the Commission's decision that set the permanent rates.  The CLECs did not agree to any such additional true-up procedures.  Accordingly, the permanent rates set in Case No. TO-2001-438 remain the effective "permanent" rates in the CLEC-specific interconnection agreements and are not subject to retroactive change or true-up under the provisions of Exhibit 1 to Appendix Pricing UNE.


On the other hand, the M2A-based agreements do have change of law provisions that arguably will come into play as a result of Commission action following the federal court remand regarding the appropriate capital structure and resulting rates.  Specifically, Section 18.4 of the General Terms and Conditions provides that if any rates are modified by subsequent legal actions, the change shall be effective immediately (not retroactively) consistent with the regulatory action upon written request of a party to the contract.  Negotiations and dispute resolution procedures are the means identified for fulfilling such a request.
  There is no provision for a true-up process or any retroactive application of a change in rates pertinent to this proceeding.


Specifically, Section 18.4 of the M2A General Terms and Conditions provides:  
This agreement is entered into as a result of the Missouri Public Service Commission's Order in Case No. TO-99-227, reviewing SWBT's compliance with Section 271 of the Federal Telecommunications Act of 1996, and incorporates some of the results of arbitrations by the Commission. In the event that any of the rates, terms and/or conditions herein, or any of the laws or regulations that were the basis or rationale for such rates, terms and/or conditions in the Agreement, are invalidated, modified or stayed by any action of any state or federal regulatory or legislative bodies or courts of competent jurisdiction, including but not limited to any decision of the Eighth Circuit relating to any of the costing/pricing rules adopted by the FCC in its First Report and Order, In re: Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 11 FCC Rcd 15499 (1996) (e.g., Section 51.501, et seq.), upon review and remand from the United States Supreme Court, in AT&T Corp. v. Iowa Utilities Bd., 119 S. Ct. 721 (1999) or Ameritech v. FCC, No. 98-1381, 1999 WL 116994, 1999 Lexis 3671 (June 1, 1999), the affected provision shall be immediately invalidated, modified, or stayed, consistent with the action of the legislative body, court, or regulatory agency upon the written request of either Party. In such event, the Parties shall expend diligent efforts to arrive at an agreement regarding the appropriate conforming modifications to the Agreement. If negotiations fail, disputes between the Parties concerning the interpretation of the actions required or provisions affected by such governmental actions shall be resolved pursuant to the dispute resolution process provided for in this Agreement. The Parties acknowledge and agree that by executing this Agreement, neither Party waives any of the rights, remedies, or arguments with respect to such decisions and any remand thereof, including its right to seek legal review or a stay pending appeal of such decisions or its rights under this Intervening Law paragraph. Nothing herein is intended to modify the rights and obligations contained in Attachment 6, Sections 14.3.2; 14.4.2; 14.8 and Section 18.2 of these General Terms and Conditions. The Parties agree that any rates contained in Attachment 6, Unbundled Network Elements which are invalidated, modified or stayed or otherwise affect by such governmental action will remain unaffected during the time periods referenced in Attachment 6, Sections 14.3.2 and 14.4.2, respectively, but will become interim, subject to true up retroactive to the dates specified as the "beginning as of" date in each of the referenced Sections.


The provisions of Section 18.4 have not yet been triggered.  The federal court did not change any rates, terms or conditions of the agreement, nor did it change any laws or regulations that were the basis for rates, terms or conditions of the agreement.
  Rather, the court determined that the Commission erred in deciding upon an input to a calculation, the results of which are themselves an input into various cost studies, which in turn identify various rates that were and are subject to Commission approval.  Until the Commission completes this remand proceeding by re-determining capital structure, and SBC reruns its cost studies and obtains approval of new rates, there is no change in law to implement under Section 18.4.  And again, once there is such a change in law, the contract only calls for prospective implementation.


Contrary to SBC's contentions, Commission action pursuant to the court decision will in fact be  a change of law under Section 18.4 of the General Terms and Conditions of the M2A-based contracts.  By their express terms, the "change in law" provisions will apply because "any of the rates … herein [in the agreement]" will have been "invalidated" by a "court of competent jurisdiction."  The rates set by the Commission in TO-2001-438 were incorporated into the interconnection agreements (in SBC's own words, "replacing rates designated in the M2A as interim")
 - SBC itself filed the amendments. Hence, SBC quoted the operative language out of Section 18.4, but apparently failed to read it.   Under the contracts, Commission action setting new rates because of the court decision must be dealt with as a change in law, while this case itself only concerns the prospective terms of the model M2A.


In this proceeding the Commission can only determine new, prospective rates for the same rate elements in the model M2A that were at issue in Case No. TO-2001-438 (more specifically, such elements as were determined in part by the cost of capital calculation).  Contrary to SBC's assertions, the decision in this proceeding cannot be applied retroactively. There is absolutely no provision for the retroactive true-up that SBC seeks
 all the way back to the summer of 2003 (or before) when the rates approved in TO-2001-438 were incorporated into the CLEC-specific agreements.  The provisions of Exhibit 1 to Appendix Pricing UNE concerning a one-time six month true-up have already been fully implemented and cannot be re-invoked by SBC.  And the provisions of Section 18.4 and the sections of Attachment 6 cross-referenced therein do not provide for any retroactive true-up to the date of either the court decision or the Commission's decision on capital structure on remand, because there has been no triggering change in TELRIC methodology (as required by those sections) that pertains to this proceeding.  Nor is there any provision for "correcting" the prior true-up, to use SBC's language.
 Any attempt to impair CLECs' contractual rights through a retroactive rate change would be unconstitutional.

Given that there is no contractual provision authorizing a retroactive rate change or true-up, the Commission can only make a prospective rate decision.  See, e.g., State ex rel. Kansas City v. Public Service Commission, 228 SW2d 738 (Mo. 1950).  As stated in Lightfoot v. City of Springfield, 236 SW2d 348, 353 (Mo. 1951), "The Commission fixes rates prospectively and not retroactively.  Our courts do not fix rates.  Our courts may only review, and affirm or set aside or reverse and remand the Commission's rate-fixing orders. Our courts cannot make the Commission do retroactively and our courts cannot retroactively do that which the Commission, or other rate-making body, only does prospectively."


The federal court itself recognized that a decision by the Commission on remand would be prospective only, as it went so far as to speculate that SBC's challenges may have become moot as a result of the USTA II decision by the D.C. Circuit Court of Appeals that was issued shortly before the court acted.  (Order, p. 2, note 1). Only a prospective decision could be rendered moot.  And it will essentially be moot, given the relatively limited remaining life of the M2A.

SBC seeks to recalculate rates from the unknown date of a future Commission order herein all the way back to six months prior to the approval of rates in TO-2001-438 in June 2003.  This is not a remedy that is available under the law to SBC.  During oral argument, SBC admitted that in general there would be no basis for retroactive action by the Commission.  (Tr. TO-2005-0037 p. 70).  But when one examines the authorities that SBC cites in support of its request for unprecedented exceptional retroactive treatment, one finds no such support. (Id.).  SBC says the contract language of the M2A allows for a second, multi-year retroactive true-up, but there is no such contract language, as shown herein.  SBC says the Commission order approving the M2A called for an additional retroactive true-up, but in fact the Commission made it absolutely clear that the true-up process would be limited to the one that has now already occurred.  The Commission stated:  "Because of the concern of the lack of certainty for the CLECs to establish a business plan, the Commission finds that a limited true-up period is reasonable.  Therefore, the Commission determines that a true-up period that is six months retrospectively from the date of the Commission's order establishing a permanent rate is appropriate.  The true-up period that has been included in the M2A is consistent with these Commission findings."  10 Mo PSC 3d 150, 170 (2001)(emphasis added).  The Commission made it absolutely clear that there would be one six-month true-up, and it would occur once the rates were approved in TO-2001-438.  Again, that true-up has occurred.  Finally, while SBC argues ambiguously that the FCC somehow authorized additional true-ups, in fact the FCC had nothing to do with approval of the M2A.  The FCC only granted interLATA authority to SBC based in part on what the Missouri Commission had done regarding the M2A.  In short, there is no support for SBC's position.

SBC's arguments totally fail, for SBC ignores the fact that no party sought or obtained a stay of the rates.  Accordingly, the rates applied, still apply, and will continue to apply until new prospective rates are set under the change-in-law provisions of the contracts.  Likewise, the one-time six-month true-up stands as well and cannot be redone or "corrected" on a retroactive basis reaching back over two years.

WHEREFORE, the Commission should adopt a capital structure of 65.5% equity and 34.5% debt, direct SBC to rerun its cost studies and provide the resulting costs and rates for scrutiny by the Commission and CLECs, and after resolution of any resulting issues then proceed to approve new, prospective rates for inclusion in the model M2A. Thereafter, SBC and CLECs will be able to implement the change in law provisions of their contracts, as needed.
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� In Case No. LO-2005-0027 the Commission approved the merger of XO Missouri and Allegiance into XO Communications Services, Inc.  At the appropriate time, upon completion of the reorganization, these parties will seek substitution.


� In Case No. TM-2004-0146 the Commission approved the merger of MCI WorldCom Communications' CLEC operations into MCImetro Access Transmission Services, LLC and recently the Commission cancelled the basic local exchange telecommunications service authority certificate of MCI WorldCom Communications.  Hence, MCI WorldCom Communications is no longer a necessary party to these proceedings.


� Generally, CLECs' citations to exhibits and transcripts refer to the record in Case No. TO-2001-438.  CLECs presume the Commission intends to import the pertinent portions of the record from that case into this one.  CLECs request the Commission to take notice of and admit into the record of this case the portions of the record from Case No. TO-2001-438 to which they refer herein. See 4 CSR 240-2.130(2). CLECs will advise when they are citing to the transcript in this proceeding.


� "Q.  And you'd agree with me that this is a point where you and Mr. Hirschleifer widely disagree?  A.  I think this is probably our major point of disagreement because we both agree on market value capital structures, but he thinks you can't use by itself the market value capital structures because of the differences in risk.  I don't think that's the case."  (Tr. Avera p. 131).


� Staff admitted that Hirschleifer did not take an embedded approach during oral argument in this case.  (Tr. TO-2005-0037 p. 29).


� See supra note 4.


� Or the Commission could reconsider its prior order herein and set the matter for hearing.


� As stated by SBC in its Suggestions to the federal court in Case No. 03-04148-CV-C-NKL (the case that led to this remand proceeding).  "The cost of capital factor is a critical input in nearly all UNE rates because, once the cost of capital is calculated, it is applied as a multiplying factor to all investments to ensure proper cost recovery."


� See Case No. TO-99-227.


� The Commission's Order Regarding Recommendation on 271 Application in Case No. TO-99-227 confirms that there was to be only one retroactive true-up to protect CLECs from uncertainty.  "The interim rates contained in the M2A are subject to a limited true-up.  The Commission has four cases pending to determine permanent prices, terms and conditions for the interim prices subject to true-up in the M2A.  Because of the concern of the lack of certainty for the CLECs to establish a business plan, the Commission finds that a limited true-up period is reasonable.  Therefore, the Commission determines that a true-up period that is six months retrospectively from the date of the Commission's order establishing a permanent rate is appropriate.  The true-up period that has been included in the M2A is consistent with these Commission findings."  10 Mo PSC 3d 150, 170 (2001)(emphasis added).


� For Covad, the relevant change in law provision is Section 30.17 of the General Terms and Conditions of its interconnection agreement with SBC.  Like the M2A provisions, Section 30.17 of Covad's agreement does not provide for retroactive rate changes.  Covad will address any disputes with SBC on the change in law clause through the dispute resolution provisions of its contract with SBC.


� Section 18.4 does refer to a retroactive true-up process contained in Sections 14.3.2 and 14.4.2 of Attachment 6 Unbundled Network Elements.  Those provisions of Attachment 6 concern modifications of the TELRIC methodology, not disputes over implementation of the methodology such as SBC's successful challenge to the Commission's determination regarding target capital structure.  The federal court decision was based upon FCC regulations that were in effect at the time the Commission made its decision in Case No. TO-2001-438 and the FCC's explanations of those regulations.  It was not based upon any change in regulation or the TELRIC methodology.  Moreover, this true-up process could not reach back prior to a decision that did modify the TELRIC methodology.


� Even if the court's order had reached back and invalidated the rates as charged for prior periods, that would not authorize the Commission to do more than set new prospective rates.  The result of such action would simply be that under the "change in law" provisions of the M2A-based interconnection agreements, SBC would owe a refund of all amounts paid under the prior true-up because the true-up to unlawful rates would have itself been unlawful. 





� SBC Reply p. 10.


� Tr TO-2005-0037 p. 55, 59.


� Tr TO-2005-0037 p. 63.
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