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SURREBUTTAL TESTIMONY OF CHARLES J. KUPER 1 

I. INTRODUCTION2 

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.3 

A. My name is Charles J. Kuper and my business address is 700 Market Street, St. Louis,4 

Missouri 63101.5 

Q. ARE YOU THE SAME CHARLES J. KUPER WHO PREVIOUSLY FILED6 

DIRECT AND REBUTTAL TESTIMONY IN THIS PROCEEDING?7 

A. Yes, I submitted Direct Testimony and Rebuttal Testimony on behalf of Spire Missouri8 

Inc. (“Spire” or “Company”) in this rate case.9 

II. PURPOSE OF TESTIMONY10 

Q. WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY?11 

A. The purpose of my testimony is to respond to various issues addressed in Rebuttal12 

Testimony filed by Staff of the Missouri Public Service Commission (“Staff”), Office of13 

the Public Counsel (“OPC”), Missouri Industrial Energy Consumers (“MIEC”) and14 

Vicinity Energy Kansas City, Inc. (“Vicinity”).  These issues include Spire’s treatment of:15 

the Net Operating Loss (“NOL”) Exclusion; property tax expenses and trackers; income16 

tax issues, including Accumulated Deferred Income Taxes (“ADIT”), and treatment of17 

current and deferred income taxes; and Gross Receipts Tax (“GRT”) refunds and18 

calculations.19 

III. NET OPERATING LOSS (NOL) EXCLUSION20 

Q. OPC WITNESS JOHN S.  RILEY CONTENDS THAT SPIRE’S TREATMENT OF21 

22 THE NOL AS AN OFFSET GENERATES “FREE CASH” (RILEY REBUTTAL, 

PGS. 1-3.)  DO YOU AGREE?23 
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A. No. The interest free loan only occurs if or to the extent the corresponding deduction results1 

in reduction of tax payments to the government.  This does not occur, as is the case with2 

Spire, when the deduction for accelerated/bonus depreciation results in or contributes to an3 

NOL carryforward deferred tax asset.  If ADIT is thought of as representing an interest free4 

loan from the U.S. Treasury, in a situation where the benefit of accelerated depreciation5 

cannot be utilized to offset taxable income and current tax, there is no interest free loan.6 

As a result, rate base should not be reduced for ADIT in this situation.  Including the NOL7 

deferred tax asset in rate base accomplishes this result.8 

Q. HOW DOES THE IRS ADDRESS TREATMENT OF AN NOL IN THIS9 

SITUATION?10 

A. The Internal Revenue Service (“IRS”) established the following rule under Regulation11 

Section 1.167(l)(h)(1)(iii) when an NOL is created by accelerated tax return depreciation12 

in excess of normalized ratemaking depreciation:13 

The amount of Federal income tax liability deferred as a result of the use of 14 

different methods of depreciation…is the excess…of the amount the tax 15 

liability would have been had a subsection (l) method been used over the 16 

amount of the actual tax liability.  If, however, in respect to any taxable year 17 

the use of a method of depreciation other than a subsection (l) method 18 

…results in a net operating loss carryover…which would not have 19 

arisen…had the taxpayer determined his (depreciation) using a subsection 20 

(l) method, then the amount and time of the deferral of tax liability shall be21 

taken into account in such appropriate time and manner as is satisfactory to22 

the district director of the IRS.23 

24 

Id. The tax normalization regulation noted above is designed to prevent public utility 25 

commissions from imputing an unrealized tax benefit in setting rates.  If the utility did not 26 

receive a tax benefit, a tax benefit should not be imputed in rates as if it had been received.  27 

An adjustment to rate base for the NOL deferred tax asset allows the utility to remain in 28 

compliance with the normalization rules. 29 
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Also, the IRS has long held that the tax value of an NOL carryforward is a deferred tax 1 

asset that must be offset against the ADIT balance to avoid a normalization violation.  The 2 

IRS reaffirmed its position in various private letter rulings (“PLRs).  In PLR 201438003, 3 

for example, the IRS stated that the “reduction of Taxpayer’s rate base by the full amount 4 

of its ADIT account balance unreduced by the balance of its NOL carryforward-related 5 

account balance would be inconsistent with the requirements of” Internal Revenue Code 6 

Section 168(i)(9) and Treasury Regulation Section 1.167(l).  This would flow through a 7 

tax benefit of accelerated depreciation to ratepayers even though the taxpayer had yet to 8 

realize the benefits.  Other PLRs ruled to the same effect are PLR 201436037, PLR 9 

201436038, PLR 201519021, PLR 201534001, PLR 201548017 and PLR 201709008.   10 

Of the many PLRs that have been issued on this topic, only one PLR came to a different 11 

conclusion.  That is PLR 201418024, which was issued earlier in time relative to most of 12 

the other PLRs and is no longer being followed.   13 

To summarize, the OPC position that an NOL creates free cash is simply not accurate.  The 14 

NOL has not created any tax benefit. 15 

Q. DOES STAFF AGREE WITH THE OPC’S POSITION ON THIS ISSUE?16 

A. No.  Staff witness Matthew R. Young responded with the Staff’s position in his Rebuttal17 

18 

19 

20 

21 

22 

Testimony. (Young Rebuttal, pgs. 5-9.) Staff disagrees with OPC’s treatment of NOLs 

and agrees with Spire’s treatment of NOLs. In a nutshell, Staff found that “the NOL 

Asset represents a tax benefit Spire has not yet realized at that date, [and] it is 

appropriate to include the tax asset as an offset to total ADIT.” Id. at 8. Further, Staff 

found that OPC’s logic is flawed because it would result in disparate treatments of NOLs 

and ADIT. Id. Thus, OPC’s recommended treatment of NOL and ADIT are inconsistent.23 
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Q. DO YOU AGREE WITH STAFF’S POSITION ON THIS ISSUE? 1 

A. Yes.  Staff concluded that the NOL deferred tax asset should offset ADIT, which is2 

consistent with Spire’s conclusion.3 

IV. GROSS RECEIPTS TAX (GRT)4 

Q. CAN YOU SUMMARIZE OPC’S ARGUMENTS RELATING TO GROSS5 

RECEIPTS TAX AND WHETHER SPIRE AGREES WITH THOSE6 

ARGUMENTS?7 

A. OPC claims that Spire’s treatment of the ISRS Refund and its calculation of GRT is8 

incorrect. (Riley Rebuttal Testimony at pg. 6.)  Spire disagrees with both assertions.9 

Q. COULD YOU SUMMARIZE YOUR PREVIOUS TESTIMONY REGARDING10 

SPIRE’S TREATMENT OF THE GROSS RECEIPTS TAX ASSOCIATED WITH11 

THE ISRS REFUND AND WHETHER YOUR POSITION CHANGED IN12 

RESPONSE TO OPC’S REBUTTAL?13 

A. I responded in my Rebuttal Testimony (Kuper Rebuttal,  pgs. 7-10.) to Direct Testimony14 

15 

16 

17 

18 

19 

20 

21 

22 

from OPC Witnesses John S. Riley (Riley Direct, pgs. 13-18.) and Robert E. Schallenberg 

(Schallenberg Direct, pgs. 2-6.) where they claim that Spire incorrectly placed 

the Infrastructure System Replacement Surcharge (“ISRS”) court-ordered refund below 

the gross receipts tax calculation line, thereby short-changing the ratepayer for the amount 

of gross receipts tax that should have been refunded. I responded that the ISRS settlement 

was silent with respect to this issue, but that Spire calculated the refund in line with how 

the majority of taxing jurisdictions view the GRT (as a component of revenue).  

Therefore, Spire handled the ISRS refund correctly.  Mr. Riley’s Rebuttal Testimony does 

not advance any new arguments that change the way I view Spire’s treatment of the ISRS 

refund.

23 
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Q. NEXT, OPC CLAIMED THAT SPIRE OVERCHARGES GRT ACROSS ALL ITS1 

CUSTOMERS. DO YOU AGREE WITH OPC’S CALCULATION OF2 

OVERCHARGES RELATING TO THE GRT?3 

A. No I do not. OPC witness John S. Riley prepared Schedule JSR-R-2 which attempted to4 

recalculate the gross receipts tax for all taxing jurisdictions for a 12-month period.  His5 

basis for recalculating the gross receipts tax was the amount of tax that was paid to each6 

respective taxing jurisdiction over this time period.  His methodology is incorrect and does7 

not factor in many variables that are used in the computation of the GRT.8 

First, his computation is based on the tax paid from a workpaper that was provided by9 

Spire.  He then presumably recalculated the tax with the assumption that the gross receipts10 

tax is not considered a gross receipt in all jurisdictions.  This is simply an error.  As11 

indicated in my Rebuttal Testimony, approximately 80% of the taxing jurisdictions include12 

the gross receipts tax as a component of gross receipts.  The way Mr. Riley re-computed13 

GRT was to assume GRT was taxed in every taxing jurisdiction, which is clearly wrong.14 

Using an example from Mr. Riley’s schedule JSR-R-2, the taxing jurisdiction of15 

Independence has a GRT rate of 9.08%. The amount of tax paid in November 2019 was16 

$149,514.  Using a 9.08% tax rate, the gross receipts on which this tax was computed was17 

$1,646,630 ($1,646,630 * 9.08% = $149,514). Mr. Riley recomputed the tax for18 

Independence as $134,861.34.  Using a 9.08% tax rate, the gross receipts on which this tax19 

was computed was $1,485,257 (1,485,257 * 9.08% = $134,861.34).  The difference in20 

gross receipts is $161,373.  The tax computed by Spire was $149,514, so the reduction in21 

gross receipts being taxable differs by $11,859 ($161,373 - $149,514).  It appears Mr. Riley22 

used a 9.8% tax rate to compute his amount of GRT.  If I use 9.8%, the gross receipts23 
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resulting in a $149,514 tax would be $1,525,653.  The tax of $134,861.34 would have 

$1,376,136 of gross receipts ($1,376,136 * 9.8% = $134,861.34). This variance in gross 

receipts is $149,517, which is the amount of gross receipt tax computed by Spire.  In this 

example, Mr. Riley has concluded that the gross receipts should not include the gross 

receipts tax even though the Independence ordinance defines gross receipts to include 

the gross receipts tax.  See Schedule CJK - SR-1 attached to this Surrebuttal Testimony, at 

Section 2.9.  Mr. Riley has also used an incorrect GRT tax rate. 

Second, certain jurisdictions do not include the gross receipts tax as a component of 

revenue.  Therefore, the adjustment made by Mr. Riley unilaterally to all jurisdictions 

would not apply to these jurisdictions.  The gross receipts tax computed by Spire in these 

jurisdictions did not include the gross receipts tax as a component of revenue, so the 

adjustment made by Mr. Riley is not needed. 

Third, certain jurisdictions have a different GRT tax rate for residential customers and 

commercial/industrial customers.  I am not sure how Mr. Riley determined what portion of 

the tax paid related to each class of customer to compute his alleged overcollection. 

Fourth, certain jurisdictions have a fixed or minimum charge or only tax current period 

charges up to a certain threshold.  I am not sure how Mr. Riley factored this into his 

computations of alleged overcollection. 

OPC data request 2078 asked for a sample of customer bills from which Mr. Riley surmised 

the GRT was improperly computed.  In reviewing each of those customer bills, the amount 

of GRT was computed correctly on each bill.   

The assertion that Spire overcharged its customers GRT by an aggregate $3,986,643 over 

a 12-month period is simply not true and not validly substantiated.  The methodology used 23 
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by Mr. Riley was flawed, contains errors, and he is misguided on the basis on which the 1 

tax is computed.   2 

V. MISSOURI PROPERTY TAX3 

Q. CAN YOU RESTATE SPIRE’S POSITION ON CONTINUATION OF THE4 

MISSOURI PROPERTY TAX TRACKER?5 

A. Yes, Spire does not oppose discontinuation of the property tax tracker in Missouri. The6 

Missouri property tax is primarily based on the amount of property (plant) in service within7 

the state. The valuation of the property is relatively consistent year over year with increases8 

driven by new assets being placed in service.9 

Q. DOES STAFF AGREE WITH SPIRE’S POSITION?10 

A. Yes, in Staff witness Jeremy Juliette’s Rebuttal Testimony (Juliette Rebuttal, pgs. 5-6.),11 

Mr. Juliette states that the tracker should be discontinued.12 

Q. DID STAFF PROVIDE A POSITION ON USE OF 2021 FORECAST VALUES FOR13 

USE IN FORECASTED PROPERTY TAX AMOUNTS?14 

A. Yes, Staff prepared its report for property taxes as part of the cost of service to be based on15 

the 2020 actual property taxes paid and the comparison of the plant-in-service as of January16 

1, 2020 and the plant-in-service as of January 1, 2021.  The ratio of taxes to plant-in-service17 

for 2020 is applied to the January 1, 2021 plant-in-service amounts to account for the assets18 

placed in service during calendar year 2020, which is part of the test year and true up19 

period.  Spire agrees with this methodology.20 

VI. KANSAS PROPERTY TAX21 

Q. COULD YOU SUMMARIZE SPIRE’S POSITION ON THE KANSAS PROPERTY22 

TAX TRACKER?23 
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A. Spire opposes discontinuation of the property tax tracker in Kansas. The assets Spire has1 

in Kansas consists of natural gas storage inventory, and the price of that inventory on hand2 

is subject to change based on market conditions. By way of example, the property tax3 

tracker would serve a critical role in the event of a repeat of the February 2021 cold weather4 

event.  If the historical price of natural gas was on average $3 per unit of measure, and the5 

annual property tax was on average $1,500,000, an increase in the price of natural gas to6 

$4 per unit of measure on the lien date (January 1 of each year) would cause the property7 

tax to increase to $2,000,000 assuming the same volume of natural gas is on hand at the8 

lien date.  The lien date is the date on which the value is determined for property tax9 

purposes.  This increase in Kansas property tax could be significant.10 

Spire recommends maintaining the Kansas property tax tracker.  At the next rate case, the11 

results of the tracker can be reviewed, and a determination can be made to either continue12 

or discontinue the tracker.13 

Q. WHAT IS STAFF’S POSITION ON THE KANSAS PROPERTY TAX TRACKER?14 

A. Staff opposes continuation of the tracker because, as Mr. Juliette argues, the Kansas15 

property taxes are now a normal operating expense for Spire. (Juliette Rebuttal, pg. 11-12.)16 

Q. DOES SPIRE AGREE THAT KANSAS PROPERTY TAXES ARE NOW A17 

NORMAL OPERATING EXPENSE FOR SPIRE?18 

A. No, for the reason described above, and as demonstrated by the February 2021 weather19 

event, Spire’s natural gas inventory is subject to significant price spikes in a fundamentally20 

different way than its assets in Missouri. Therefore, while there may be periods of relative21 

consistency, singular price spikes—especially towards the calendar year end have the22 

potential to cause non-negligible rate fluctuations as the lien date is January 1 of each year.23 
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VII. CONCLUSION1 

Q. DOES THIS CONCLUDE YOUR SURREBUTTAL TESTIMONY?2 

A. Yes, it does.3 
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