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 COMES NOW the Office of the Public Counsel and for its Application for Rehearing 

states as follows: 

 1. On June 2, 2010 the Commission issued its final order of rulemaking on 4 CSR 

240-20.100. That order is unjust, unreasonable, arbitrary and capricious, and unlawful for the 

following reasons. 

Geographic Limitations 

 2. The Order of Rulemaking marries Renewable Energy Credits (RECs) and Solar 

Renewable Energy Credits (S-RECs) with the electricity from the associated renewable energy 

resource by requiring that not only the RECs but also the associated energy be sold to 

Missourians. This requirement is contrary to the enabling legislation.
1
  Proposition C specifically 

contemplates that an electric utility “may comply” with its renewable energy portfolio 

requirements “in whole or in part by purchasing RECs.”  The option to buy RECs instead of 

energy was intended to “unbundle” the benefit of renewable energy production from the 

deliverability requirement.  This concept of divorcing the renewable attributes of renewable 

                                                 
1
 Sections 393.1025 and 393.1030 (the "Renewable Energy Standard" or “Proposition C”). 
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energy from the energy itself is well-established.
2
  The legislation was intended to allow electric 

utilities to comply with RES requirements by purchasing tradable certificates instead of buying 

(or producing) energy from a renewable resource.   The rule allows the use of RECs from an out-

of-state generating facility only if the energy associated with those RECs is sold to Missouri 

customers.   

 3. The theory underlying RECs is that their use will allow the “renewable attributes” 

of energy to be divorced from the energy itself, and that there will be a liquid market for RECs 

that will encourage the development of renewable resources.  By restricting the RECs that 

Missouri utilities can use to satisfy the portfolio requirements, the Commission has created a rule 

that is more restrictive than is necessary to carry out the purpose of the statute.   In addition, by 

restricting the market, the Commission has virtually guaranteed that Missourians will pay more 

for the RECs used to comply with the portfolio requirements.  Proposition C gives an explicit 

advantage to renewable energy generated in Missouri by providing that “Each kilowatt-hour of 

eligible energy generated in Missouri shall count as 1.25 kilowatt-hours for purposes of 

compliance.”  The Commission relies on this explicit statutory preference to add additional 

preferences.  By adding its own restrictions to the RECs that can be used, the Commission has 

not only exceeded the scope of the statute but has also ensured that Missourians will pay more 

and get less. 

 4. The restriction on the geographic area within which electric utilities may secure 

renewable energy or RECs also impermissibly burdens interstate commerce and is a violation of 

                                                 
2
 See, e.g., www.epa.gov/grnpower/gpmarket/rec.htm, a copy of which is attached hereto as 

Attachment 1.  See also http://en.wikipedia.org/wiki/Renewable_Energy_Certificates#, a copy of 

which is attached hereto as Attachment 2.  Both attachments have been formatted for readability. 

http://www.epa.gov/grnpower/gpmarket/rec.htm
http://en.wikipedia.org/wiki/Renewable_Energy_Certificates
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the dormant Commerce Clause of the United States Constitution.  U.S. Const. Art. I, § 8, cl. 3.   

Mandatory Purchase of S-RECs 

 5. The rule requires that electric utilities extend to customers wanting to install solar 

energy systems a standard offer contract.  The standard offer contract is not authorized by 

Proposition C and exceeds the Commission’s statutory authority.  Proposition C provides that 

electric utilities “may comply” with their renewable energy portfolio requirements by purchasing 

RECs.  The Commission’s rule requires utilities to purchase S-RECs from customer-generators 

with solar installations (and subsequently recover the costs of those purchases from all 

customers)   The Commission has no authority to make mandatory an act or thing that is 

discretionary as set forth in a statute.  There is no requirement in Proposition C (or in any other 

Missouri statute) mandating that electric utilities buy S-RECs from customers and, consequently, 

there can be no requirement in the implementing rule that they do so. 

Retail Rate Impacts 

  6. The one percent cap was clearly included in Proposition C as a consumer 

protection designed to insure that customers face expressly limited and modest price hikes from 

the increased use of renewable energy.  Missourians voted for Proposition C knowing that it 

would increase the use of renewable energy and encourage the development of renewable 

energy, and that their costs would not increase by more than one percent.  But the PSC in its 

order of rulemaking has created a scheme in which costs can increase by almost one percent 

every year, which conflicts with the Renewable Energy Standard. 

 7. In its Proposed Rule, the PSC included language at 4 CSR 240-20.100(5) to 

implement the cap required by Section 393.1030.2(1).  That language was confusing and unclear, 
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and appeared to allow retail rate increases of up to one percent per year.  The proposed rule 

provided that: 

(A) The retail rate impact, as calculated in 5 (B), may not exceed one percent 

(1%) for prudent costs of renewable energy resources directly attributable to RES 

compliance. The rate impact shall be calculated on an incremental basis for each 

addition of renewable generation through procurement or development of 

renewable energy resources, averaged over a ten (10) year period, and shall 

exclude renewable energy resources under contract prior to the effective date of 

this rule and renewable energy resources previously determined not to exceed the 

one percent (1%) threshold.  

 

The Commission did not adequately modify this language in its final order of rulemaking. 

 8. The language in both the proposed rule and the final rule exempts from the 

calculation of retail rate impacts any resources “previously determined” to be less than one 

percent, and thus appears to allow rate impacts in year one of .999%, additional impacts in year 

two of .999%, additional impacts in year three of .999%, and so on.  The Commission also refers 

several times to the calculation being done on an “incremental” basis, a reference which means 

that the overall increase to retail rates can be much greater than one percent, so long as the 

increases are made in one-percent increments.   

  9. Thus the rule as adopted by the PSC appears to allow incremental increases in 

retail rates of up to one percent every year, rather than a maximum of one percent cumulatively 

over the period encompassed by the Renewable Energy Standard.  The rule provisions permitting 

such increases conflict with and exceed the clear language of Section 393.1030.2(1).   

 WHEREFORE, Public Counsel respectfully requests that the Commission grant 

rehearing of its June 2, 2010 Final Order of Rulemaking.  

 

 

 



5 

 

Respectfully submitted, 

      OFFICE OF THE Public Counsel 

       /s/ Lewis R. Mills, Jr. 

      By:____________________________ 

       Lewis R. Mills, Jr.    (#35275) 
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