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Title 4 - DEPARTMENT OF ECONOMIC DEVELOPMENT
Division 240 - Public Service Commission

Chapter 3-Filing and Reporting Requirements

ORDER OF RULEMAKING

By the authority vested in the Public Service Commission under sections 393.1075, RSMo
Supp. 2009, and 386.040 and 386.250, RSMo 2000, the commission adopts a rule as follows:

4 CSR 240-3.163 is adopted.

A notice of proposed rulemaking containing the text of the proposed rule was published in the
Missouri Register on November 15, 2010 (35 MoReg 1610). Those sections with changes are
reprinted here. This proposed rule becomes effective thirty (30) days after publication in the
Code of State Regulations.

SUMMARY OF COMMENTS: A public hearing on this proposed rule was held December 20,
2010, and the public comment period ended December 15, 2010. The commission received a
number of written comments from seventeen entities, many of which were duplicated or echoed
from the various entities and involve the same sections or subsections of the proposed rule.
Consequently, these comments have been consolidated into 10 central comments, which are
addressed below. At the public hearing, seventeen (17) witnesses testified. The entities filing
comments were: AARP, Union Electric d/b/a Ameren Missouri ("Ameren Missouri"), the
Consumers Council of Missouri ("CCM"), The Empire District Electric Company ("Empire"),
KCPL Greater Missouri Operations Company ("GMO"), Great Rivers Environmental Law Center
("GRELC"), Kansas City Power and Light Company ("KCPL"), the Missouri Department of
Natural Resources ("MDNR"), the Missouri Energy Development Association ("MEDA"),1 the
Missouri Energy Group ("MEG"), the Missouri Industrial Energy Consumers ("MIEC"),2 the
National Resources Defense Council ("NRDC"), the Office of the Public Counsel ("OPC"),
OPOWER, Inc. ("OPOWER"), Renew Missouri, the Staff of the Missouri Public Service
Commission ("Staff"), the Sierra Club, Walmart Stores East, LP, and Sam's East.

All of the comments were generally in support of a rule to implement Demand-Side Programs
and Demand-Side Programs Investment Mechanisms ("DSIMs"), but many had suggestions for
specific changes to the proposed rule and raised concerns regarding the timing of authorizing
DSIMs and whether those mechanisms could include recovery of lost revenues. It should be
noted that this proposed rule operates in conjunction with proposed rules 4 CSR 240-3.164; 4
CSR 240-20.093 and 4 CSR 240-20.094. All of these rules were promulgated to implement
Section 393.1075, RSMO, the Missouri Energy Efficiency Investment Act ("MEEIA"). Any
comments directed towards 4 CSR 240-3.163 may be interrelated with these other proposed
rules and the interplay between these proposed rules may need to be addressed in the context

1 The MEDA members include: KCPL, GMO, Empire and Ameren Missouri.

2 MIEC members include: Anheuser-Busch Companies, Inc., BioKyowa, Inc., The Boeing Company, Doe Run,
Enbridge, Ford Motor Company, General Motors Corporation, GKN Aerospace, Hussmann Corporation, JW
Aluminum, MEMC Electronic Materials, Monsanto, Procter & Gamble Company, Nestle Purina PetCare, Noranda
Aluminum, Saint Gobain. Solutia and U.S. Silica Company.



of this order or rulemaking; however, this rule specifically addresses electric utility demand-side
program and investment mechanism filing and submission requirements. It should also be
noted that while comments were directed at specific sections and subsections of the rule, due to
changes in the proposed rule those number citations may not match the final numbering of the
sections and subsections of the rule.

COMMENT # 1 - General Changes in Relation to Alleged Single-Issue Ratemaking:

AARP, CCM, the MIEC, OPC, and Staff all believe that any section or subsection of this rule
that allows a rate adjustment outside of a general rate case would constitute unlawful single­
issue ratemaking. AARP, CCM and OPC state it is their belief that the legislature purposely
deleted any language in S8 376 (the legislation ultimately codified as Section 393.1075, RSMo)
that would have allowed for changes to a demand-side program investment mechanism in
between general rate cases. The sections and subsection of this rule identified by these
entities that would require change based upon this comment are: 4 CSR 240-3.163 - Purpose;
(1 )(F); (1 )(G); (1 )(1); (1 )(J); (1 )(K); (2)(A); (2)(C); (2)(F); (2)(J); (2)(K); (3); (4); (4)(8); (5)(A);
(5)(8); (8)(A); (8)(8); (8)(C); (8)(0); (8)(E); (8)(F); (8)(G); (9)(A); (9)(8).

MEOA, MONR, NROC, Sierra Club, Renew Missouri, GRELC on the other hand, believe that the
language in Section 393.1075.3 and 5 mandating the commission to provide timely cost
recovery and timely earnings opportunities by developing cost recovery mechanisms without
limitation allows the commission to establish and approve demand-side programs outside the
framework of a general rate case. Section 393.1075.11 states the commission "may adopt rules
and procedures ... as necessary, to ensure that electric corporations can achieve the goals of
this section." Additionally, these entities point out that Section 393.1075.13 requires the use of
a separate line item for charges attributable to demand-side programs, which is consistent with
other billing elements that are adjusted outside of a general rate case. Taxes, fuel adjustment
clauses, purchased gas adjustments and infrastructure system replacement surcharges are all
billed in this fashion. While language in original version of S8 376 providing for a "cost
adjustment clause" was removed, the legislature added "timely cost recovery" broadening the
commission's discretion with developing cost recovery mechanisms.

RESPONSE: The commission believes that the express language in Section 393.1075, RSMo
unequivocally requires the commission provide timely cost recovery for utilities when
effectuating the declared social policy of valuing demand-side investments equal to traditional
investments in supply and delivery infrastructure. MEEIA contemplates non-traditional
investments and mandates timely cost recovery. The language of the proposed rule does not
establish any specific type of demand-side investment mechanism ("OSIM"). Instead the
proposed rule allows the maximum latitude for creating OSIMs while allowing for periodic
adjustments in conformity with the language in the statute. The argument that the proposed rule
would in and of itself authorize single-issue ratemaking is unfounded and premature. Until an
exact OSIM is established there is no way to claim that original implementation or any periodic
adjustments would constitute single-issue ratemaking.

Additionally, the statutory language from which the prohibition against single-issue ratemaking is
derived originates in Section 393.270.4. That subsection reads, in pertinent part: "In
determining the price to be charged for ..., electricity ... the commission may consider all facts
which in its judgment have any bearing upon a proper determination of the question ..." The
statute is permissive. It allows the commission the discretion to examine all facts that the
commission believes are relevant. There is no set statutory requirement for how many or what
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type of facts or factors the commission must consider when making its determination. Indeed,
the legislature has delegated its authority to the commission, being the expert agency charged
with making these determinations, to decide what factors must be examined when determining
the price to be charged for electricity. The commission will make no changes to the language
identified by these comments in the proposed rule or to any other language in the rule that
would be related to the issue raised in these comments.

COMMENT # 2 - LOST REVENUE RECOVERY:

AARP, CCM, oPC, MIEC and Staff believe that the lost revenue recovery mechanism
provisions of the draft rules are unlawful because those provisions are not authorized by statute.
These entities believe that lost revenue does not fit in a cost category. The sections and
subsection of this rule identified by these entities that would require change based upon this
comment are: 4 CSR 240-3.163(1 )(F); (1 )(1); (1 )(K); (1 )(0); (1 )(P); and (4)(C).

MDNR, NRDC, Sierra Club, Renew Missouri, GRELC comment that lost revenue recovery is not
cost recovery or an earnings opportunity. These entities believe that under the mechanism for
recovering lost revenues in the proposed rule, utilities would continue to see higher levels of
revenue recovery with higher sales. Therefore, they believe the utility will find itself facing the
same conflict it currently faces at the prospect of taking actions or supporting policies to save
energy and thereby save their customers money, knowing that such actions would cause their
shareholders to miss out on the earnings from higher sales. These entities refer to the incentive
to maintain higher sales as the "throughput incentive." And believe this is a strong disincentive
for utilities to invest in energy efficiency or to support energy saving policies and measures
outside their control.

MEG, objects to any language that would allow a lost revenue recovery mechanism, not
because it is unlawful, but because it believes that reduced costs associated with reduced sales
will balance out. MEG also believes that a lost recovery mechanism is inconsistent with the way
other charges are handled. According to MEG, a utility believes that energy efficiency programs
will reduce sales and reduce contributions to fixed costs, but using that same reasoning, every
time the utility adds a customer it increases sales and contributions to fixed costs.
Consequently, MEG concludes, there should be a refund to customers in any class of
ratepayers every time a customer is added. MEG also believes there is no way to determine the
actual effect of the various energy efficiency programs.

In addition to the other comments made, Staff states that only eight other states allow recovery
of lost revenues. According to Staff other states that have had such a recovery mechanism in
the past have abandoned it. Staff claims that the movement away from direct reimbursement
for lost revenues is likely due to several factors including: the fact that the approach is
vulnerable to "gaming" by over-claiming savings; that it typically leads to very contentious
reconciliation hearings as parties argue about the measurement of savings; and that it doesn't
do anything to address the utility disincentive regarding broader energy efficiency policies
beyond the specific program addressed with the mechanisms. Staff notes that other
commissions have addressed this issue either through decoupling mechanisms and/or
performance incentives." Staff recommends the "throughput incentive" be addressed through
the utility incentive component of a DSIM.

MEDA believes that 393.1075.3 mandates recovery of all reasonable and prudent costs and
requires the commission to ensure that utility financial incentives are aligned with helping
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customers use energy more efficiently and in a manner that sustains or enhances utility
customers' incentives to use energy more efficiency. MEDA members comment that unless a
utility's lost revenues are included in the DSIM or other recovery mechanism, there will always
be a financial bias against fully utilizing demand-side management programs that result in the
reduction of a utility's revenues.

RESPONSE: Section 393.1075.3 requires the commission to "allow recovery of a/l reasonable
and prudent costs of delivering cost-effective demand-side programs." Additionally, Section
393,1075.3(2) requires the commission to ensure that "utility financial incentives are aligned with
helping customers use energy more efficiently and in a manner that sustains or enhances utility
customers' incentives to use energy more efficiently." Section 393.1075.5 states the
commission "may develop cost recovery mechanisms to further encourage investment in
demand-side programs ..." Lost revenue is a cost of delivering cost-effective demand-side
programs, and the proposed rule, in conjunction with the interrelated proposed rules, i.e. 4 CSR
240-3.164; 4 CSR 240-20.093 and 4 CSR 240-20.094, require evaluation, measurement and
verification (EM&V"). Any request for recovery of lost revenue will have to be verified and
approved by the commission prior to recovery.

At the rulemaking hearing on December 20, 2010, several participants commented that
decoupling could prevent over and under-earning and that it might present a better long-term
solution than allowing recovery of lost revenues. However, Section 393.1075.5 requires the
commission to conclude a docket studying any rate design modification to those currently
approved by the commission prior to promulgating an appropriate rule in that regard.
Decoupling represents such a change in rate design and no docket has been opened at this
time to fully explore this or other possible changes. The commission has been directed by the
legislature to implement Section 393.1075, and while this proposed rule may ultimately be an
intermediary step to decoupling or other changes in rate design models, promulgating a lost
revenue recovery mechanism is authorized by MEEIA and with verification methods in place the
potential for possible "gaming of the system" is minimized. The commission will make no
changes to the language identified by these comments in the proposed rule or to any other
language in the rule that would be related to the issue raised in these comments.

COMMENT # 3 - DEFINITION OF LOST REVENUE:

A number of participants raised an issue concerning the issue of how the proposed rule defines
lost revenue. Thus, if the commission includes provisions for recovery of lost revenues, these
entities debate how "lost revenues" should be defined.

Proposed Rule 4 CSR 240-3.163(1 )(P) defines lost revenue as:

Lost revenue means the net reduction in utility retail revenue, taking into account all changes in
costs and all changes in any revenues relevant to the Missouri jurisdictional revenue
requirement, that occurs when utility demand-side programs approved by the commission in
accordance with 4 CSR 240-20.094 cause a drop in net retail kWh delivered to jurisdictional
customers below the level used to set the electricity rates. Lost revenues are only those net
revenues lost due to energy and demand savings from utility demand-side programs approved
by the commission in accordance with 4 CSR 240- 20.094 Demand-Side Programs and
measured and verified through EM&V.
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Proposed Rule 4 CSR 240-3.163(1 )(K) defines DSIM utility lost revenue as:

DSIM utility lost revenue requirement means the component of the utility's revenue requirement
explicitly approved (if any) by the commission in a utility's filing for demand-side program
approval proceeding to address the recovery of lost revenue;

MEDA believes that if the commission is going to allow recovery of lost revenue, the definition of
"lost revenue" should be modified to conform to the definition include in 4 CSR Chapter 22.
Commission Rule 4 CSR 240-22.020(38) reads: "Lost margin or lost revenues means the
reduction between rate cases in billed demand (kW) and energy (kWh) due to installed demand­
side measures, multiplied by the fixed-cost margin of the appropriate rate component." MEDA
sees no reason to have differing definitions in the commission's regulations.

Staff, on the other hand, does not believe that the Chapter 22 definition is appropriate because:

(1) The language as drafted is "permissive" in nature and provides for the opportunity for
recovery of lost revenues, rather than a guarantee. The proposed MEDA language is
more explicit regarding the ability to recover lost revenues.

(2) Staff opposes MEDA's proposed use of Chapter 22's definition of lost revenue, because
the Chapter 22 definition is used exclusively to exclude lost revenues from the definitions
of annualized costs for end-use measures, from the definition of costs for the utility cost
test, and from the definition of costs for the total resource cost test. Chapter 22 does not
contemplate the use of its definition of lost revenue for any other purposes and it should
not be assumed to be an appropriate definition for the MEEIA rules.

(3) The MEDA language also removes the requirements for evaluation measurement and
verification (EM&V) of DSM program results prior to recovery of lost revenue and,
therefore, allows for recovery of lost revenues on a prospective basis without any
measurement and verification of DSM program results by an independent evaluator.
Staff believes that if recovery of lost revenue is included in the MEEIA rules,
measurement and verification of lost revenues should be required and should only be
accomplished through independent EM&V on a retrospective basis. Lost revenues are
based on energy usage that did not occur. In Staff's opinion, it is not appropriate to
increase customer's rates on guesses as to what the customers who participated in the
programs would have used absent the programs without a rigorous EM&V conducted by
an independent evaluator.

Staff makes the following recommendation for clarifying the definition of "lost revenues." Staff
also proposes changes in the language of the interrelated rule, 4 CSR 240-20.093(2)(G).

Lost revenue means the net reduction in utility retail revenue, taking into account all changes in
costs and all changes in any revenues relevant to the Missouri jurisdictional revenue
requirement, that occurs when utility demand-side programs approved by the commission in
accordance with 4 CSR 240-20.094 cause a drop in net system retail KWh delivered to
jurisdictional customers below the level used to set the electricity rates. Lost revenues are only
those net revenues lost due to energy and demand savings from utility demand-side programs
approved by the commission in accordance with 4 CSR 240- 20.094 Demand-Side Programs
and measured and verified through EM&V.
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Staff's proposed change would apply to definition section 4 CSR 240-3.163(1 )(0) of this
proposed rule and the following sections of the interrelated proposed rules: 4 CSR 240­
3.164(1 )(M), 4 CSR 240-20.093(1 )(Y), and 4 CSR 240-20.094(1 )(U).

RESPONSE AND EXPLANATION OF CHANGE: The Commission believes Staff's proposed
revision to the current definition of lost revenue is appropriate and rejects MEOA's proposed
revision for the reasons stated by Staff. The commission will modify 4 CSR 240-3.163(1 )(0), 4
CSR 240-3.164(1 )(M), 4 CSR 240-20.093(1 )(Y), and 4 CSR 240-20.094(1 )(U) accordingly.

COMMENT # 4 - INCONSISTENT DEFINITIONS FOR DESIGNATION OF UTILITY'S
REQUEST FOR APPROVAL OF A DEMAND-SIDE PROGRAM:

In order to clarify language in the interrelated rules related to filing a request for approval of a
demand-side program, Staff recommends the following definition be included in 4 CSR_240­
3.163, 4 CSR 240-20.093, and 4 CSR 240-20.094: "Filing for demand-side program approval
means a utility's case filing for approval, modification or discontinuance of demand-side
program(s) which may also include a simultaneous request for the establishment, modification
or discontinuance of a OSIM."

After adopting this definition, the following inconsistent terms require clarification:

1) "utility's filing for demand-side program approval" found in 4 CSR 240-3.163(1 )(1) and 4
CSR 240-20.093(1 )(P).

2) "utility's filing for demand-side program approval proceeding" found in 4 CSR 240­
3.163(1 )(F), (G), (J), and (K); 4 CSR 240.20.093(1 )(M), (N), (0), (R) and (DO); and 4
CSR 240-20.094 (1) (J), (L), (M) and (N).

3) "demand-side program approval proceeding" found in 4 CSR 240-3.163(9), (9)(A) and
(B); 4 CSR 240-20.093(1 )(1), (DO); and 4 CSR 240-20.093(1) (I), (2), (2)(G)2, (3)(B), (4)
and(10). .

4) "application for demand-side program approval proceeding" found in 4 CSR 240­
20.093(2)(B).

Due to the lack of a definition and the use of inconsistent terminology, it is unclear whether a
"filing", "application" or "proceeding" is intended to occur. Therefore, Staff recommends that if
this language remains in the proposed MEEIA rules, that the recommended definition for the
phrase "filing for demand-side program approval" be utilized and that consistent terminology be
used throughout the proposed MEEIA rules as indicated above.

RESPONSE AND EXPLANATION OF CHANGE: The commission agrees this language should
be clarified, but it also believes that inclusion of the word "case" in Staff's recommended version
could also add confusion. Consequently, the commission will adopt the following definition and
clarify the identified terms:

Filing for demand-side program approval means a utility's filing for approval, modification or
discontinuance of demand-side program(s) which may also include a simultaneous request for
the establishment, modification or discontinuance of a OSIM.
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The proposed rulemaking language for 4 CSR 240-3.163, 4 CSR 240-3.164, 4 CSR 240-20.093
and 4 CSR 240-20.094 have been modified accordingly. However, in 4 CSR 240-3.163(2) a
similar inconsistency in language was corrected by removing the words "for the demand-side
program filing" since a OSIM can be established at the same time as a demand-side program
filing or as a separate OSIM filing.

COMMENT # 5 - DEFINITION OF PROBABLE ENVIRONMENTAL COSTS:

MONR, NROC, Sierra Club, Renew Missouri, GRELC state that the statutory definition of the
Total Resource Cost Test ("TRC") includes "probable environmental compliance costs." §
393.1075.2(6). The proposed rules do not define or even use this term but incorporate instead
the definition of "probable environmental costs" from the proposed IRP rule, 4 CSR 40­
22.020(46). See 4 CSR 240-3.163(1 )(0), 4 CSR 240-3.164(1 )(R), 4 CSR 240-20.093(1 )(Y) and
4 CSR 240-20.094(1)(V). The proposed rule 4 CSR 240-22.040(2)(B) does not provide an
adequate method of calculating environmental compliance costs. It is restricted to future costs
associated with a selected list of pollutants which, in the judgment of utility decision makers,
could have a significant effect on rates. SB 376 plainly means to include all costs, including
present costs, and a more objective assessment, not one based on "subjective probability" in
certain individuals' judgment. The commission needs to include a methodology in its rules for
calculating these costs, which might include an environmental cost adder expressed in dollars
or, as in Ohio, a percentage externality factor. Relying on the IRP rule to implement SB 376 has
the effect of adding criteria such as the subjective judgment of utility decision makers that, as
discussed above, are not in the statute.

Related to these concerns, OPC's proposed changes to the definition of the TRC as follows:
Total resource cost test or TRC means the test that compares the avoided utility costs (including
probable environmental compliance costs) to the sum of all incremental costs of end-use
measures that are implemented due to the program (including both utility and participant
contributions), plus utility costs to administer, deliver and evaluate each demand-side f.}Fewam

te--Ejuantify the net savings obtained by substituting tho dOmaRG-Bide program for supply siGo
rosouroes. The present value of the program avoided utility benefits shall be calculated over the
projected life of the measures installed under the program.

RESPONSE AND EXPLANATION OF CHANGE: The concerns raised by these stakeholders
regarding the definitions and relationships between the terms TRC, avoided cost or avoided
utility cost and probable environmental compliance cost are inter-related to OPC's concerns with
the definition of TRC echoed in Comment 17 to proposed rule 4 CSR 240-20.094.
Consequently, the commission will address both of these concerns in its response to each
comment.

The current proposed rules 4 CSR 240-3.163(1); 4 CSR 240-3.164(1); 4 CSR 240-20.093(1)
and 4 CSR 240-20.094(1) have the following definitions:

Avoided cost or avoided utility cost means the cost savings obtained by substituting demand­
side programs for existing and new supply-side resources. Avoided costs include avoided utility
costs resulting from energy savings and demand savings associated with generation,
transmission, and distribution facilities. The utility shall use the same methodology used in its
most recently-adopted preferred resource plan to calculate its avoided costs;
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Probable environmental cost means the expected cost to the utility of complying with new or
additional environmental legal mandates, taxes, or other requirements that, in the judgment of
the utility's decision-makers, may be imposed at some point within the planning horizon which
would result in compliance costs that could have a significant impact on utility rates. The utility
shall use the same methodology used in its most recently-adopted preferred resource plan to
calculate its probable environmental costs;

Total resource cost test, or TRC, means the test of the cost-effectiveness of demand-side
programs that compares the avoided utility costs plus avoided probable environmental cost to
the sum of all incremental costs of end-use measures that are implemented due to the program
(including both utility and participant contributions), plus utility costs to administer, deliver, and
evaluate each demand-side program to quantify the net savings obtained by substituting the
demand-side program for supply-side resources.

Section 393.1705 (6) defines "Total resource cost test", as a test that compares the sum of
avoided utility costs and avoided probable environmental compliance costs to the sum of all
incremental costs of end-use measures that are implemented due to the program, as defined by
the commission in rules.

The commission believes the following redline revisions to the definitions in 4 CSR 240­
3.163(1 )(C),(R), and (T); 4 CSR 240-3.164(1)(A), (R) and (X); 4 CSR 240-20.093(F), (Z) and
(DO); and 4 CSR 240-20.094(1)(0), (W), and (Y) address the concerns expressed by OPC and
by MONR, NROC, Sierra Club, Renew Missouri, and GRELC:

Avoided cost or avoided utility cost means the cost savings obtained by substituting demand­
side programs for existing and new supply-side resources. Avoided costs include avoided utility
costs resulting from demand-side programs' energy savings and demand savings associated
with generation, transmission, and distribution facilities including avoided probable
environmental compliance costs. The utility shall use the same methodology used in its most
recently-adopted preferred resource plan to calculate its avoided costs;

Probable environmental compliance cost means the expected cost to the utility of complying
with new or additional environmental legal mandates, taxes, or other requirements that, in the
judgment of the utility's decision-makers, may be imposed at some point within the planning
horizon which would result in environmental compliance costs that could have a significant
impact on utility rates. The utility shall use the same methodology used in its most reoently
adopted preferred resource plan to oaloulate its probable environmental oosts;

Total resource cost test, or TRC, means the test of the cost-effectiveness of demand-side
programs that compares the avoided utility costs plus avoided probable environmental oost to
the sum of all incremental costs of end-use measures that are implemented due to the program
(including both utility and participant contributions), plus utility costs to administer, deliver, and
evaluate each demand-side program to quantify the net savings obtained by substituting the
demand side program for supply side resouroes.

Additionally, the commission chooses to not include a methodology in its MEEIA rules for
calculating probable environmental compliance costs. The commission notes that subsection
(12) of the proposed rule requires the commission to complete a review of the effectiveness of
this rule no later than four years after the effective date at which time it may initiate rulemaking
proceeding to revise the rule. Upon review, the commission will have the opportunity to revisit
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this issue to determine if it is appropriate to include a methodology. The commission's actions
on the definitions of avoided cost, probable environmental compliance cost and total resource
cost test are consistent with the commission's actions regarding the interaction between this rule
and 4 CSR 240-22 Electric Utility Resource Planning.

COMMENT # 6 - DEFINITION OF STAFF:

Staff believes that the word 'Staff" in 4 CSR 240.0163(1) is too broadly defined in the proposed
rule. The term Staff is currently defined as, "all commission employees, except the secretary of
the commission, general counsel, technical advisory staff as defined by section 386.135, RSMo,
hearing officer, or regulatory judge." The definition of Staff in each of the draft rules would
include attorneys in the Office of the General Counsel other than the General Counsel who are
not in the Office of the Staff Counsel. Staff is not certain that result is intended. The definitions
appear at 4 CSR 240-3.163(1 )(S), 4 CSR 240- 3.164(1 )(V), 4 CSR 240-20.093(1 )(BB) and 4
CSR 240-20.094(1 )(X).

RESPONSE AND EXPLANATION OF CHANGE: The commission agrees with Staff. Not only
did the commission not intend to include attorneys in the Office of the General Counsel other
than the General Counsel who are not in the Office of the Staff Counsel, but the commission will
conform the definition of "Staff" to that being formulated in the commission's Chapter 2 revisions
in order to maintain consistency throughout all of its rules. "Staff" will be defined as:

Staff means all personnel employed by the commission, whether on a permanent or contract
basis, except: commissioners, commissioner support staff including technical advisory staff,
personnel in the secretary's office, and personnel in the general council's office including
personnel in the adjudication department. Employees in the staff's counsel's office are
members of the commission's staff.

COMMENT # 7· ESTIMATES OF THE EFFECT OF THE DSIM ON CUSTOMER RATES

MONR, NROC, Sierra Club, Renew Missouri, GRELC express concerns regarding the language
in 4 CSR 240-3.163(2)(0). Currently, the supporting information required to be filed with a
OSIM under 4 CSR 240-3.163(2) includes: "(0) Estimates of the effect of the OSIM on customer
rates and average bills for each of the next three (3) years for each rate class."

These entities request that this period be revised to "(0) Estimates of the effect of the OSIM on
customer rates and average bills over the life of each measure." The lives of many efficiency
measures are much longer than three years. As implementation proceeds and these measures
approach saturation, the system benefits realized by all customers and the bill savings realized
by direct participants will increase.

RESPONSE AND EXPLANATION OF CHANGE: The commission appreciates the concerns
expressed by these stakeholders and will modify 4 CSR 240-3.163(2)(0) as follows to provide a
longer view of the estimated impact of the proposed OSIM upon customers' rates and average
bills: "(0) Estimates of the effect of the OSIM on customer rates and average bills for at least
each of the next throe (;3) five (5) years for each rate class." The commission notes that a
demonstration of cost-effectiveness and overall rate impact for each demand-side program and
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for the total of all demand-side programs of the utility is required in the current proposed rule 4
CSR 240-3.164(2)(8)3: "The impacts on annual revenue requirements and net present value of
annual revenue requirements as a result of the integration analysis in accordance with 4 CSR
240-22.060 over the twenty (20)-year planning horizon." The requirements of 4 CSR 240­
3.164(2)(8)3 should provide information similar to that requested by these stakeholders and
makes it unnecessary to provide the estimated impact of the proposed DSIM upon customers'
rates and average bills over the life of each measure. The Commission further notes that 5
years should be sufficient given that most of these programs are expected to have a life of 3 to 5
years.

COMMENT # 8 -INTERVENTION STATUS

MEDA believes that the language in 4 CSR 240-3.163(9)(A) should be removed because its
members believe that intervention status in any subsequent related periodic rate adjustment
proceeding should not be automatic for persons or entities granted intervention in a prior
demand-side program approval proceeding.

RESPONSE: The commission rejects MEDA's proposal. This provision is designed to ensure
due process for those entities claiming a substantive right in association with these proceedings.
The utilities' rights are ensured by the requirement that "such person or entity shall file a notice
of intention to participate within the intervention period." Thus, no entity involved in a prior
proceeding can sleep on its claimed rights.

COMMENT # 9 - SPECIFIC FILING REQUIREMENTS

During the rulemaking hearing, OPC, incorporated by reference its "red-lined" version of the
proposed rules and stated it supported all of the recommended changes contained in that July
23, 2010 filing. In that filing OPC proposed several changes to 4 CSR 240.3.163 (not already
addressed) as follows:

OPC proposes the following change to 4 CSR 240-3.163(2)(F):

(2)(F) Estimates of the effect of the DSIM utility incentive on utility earnings and key credit
metrics for each of the next three (3) years which shows the level of earnings and credit metrics
expected to occur for each of the next three (3) years with and without the DSIM utility incentive;

('=) If tl'lO uWity Voposos ta adjlJ6t tho Dsn4 cost "OCO''8l'y 'O''8fll'O 'oqui'omeflt hot\~'8ofl• ,.. .0' I ,n.' .. i I l' j f , j'" i

§J8Aora! rata procoodlAg6, a comploto €Jxpianation of hew the DSiM ratos shaH he estahiished
aAd adjusted ta renect over collections or unde:- co!lections;

OPC proposes the following change to 4 CSR 240-3.163(5)(A):

(5) (A) A list of all approved demand-side programs and the following information for each
approved demand-side program:

1. Actual amounts expended by year, including customer incentive payments;
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2. Peak demand and energy savings impacts and the techniques used to estimate those
impacts;

3. A comparison of the estimated actual annual peak demand and energy savings impacts to
the level of annual peak demand and energy savings impacts that were projected when the
program was approved.

4. For market transformation programs, a guantitative and gualitative assessment of the
progress being made in transforming the market.

5. A comparison of actual and budgeted program costs, including an explanation of any
increase or decrease of more than 10% in the cost of a program.

Qd. The avoided costs and the techniques used to estimate those costs;

Z4. The estimated cost-effectiveness of the demand-side program and a comparison to the
estimates made by the utility at the time the program was approved;

~. The estimated net economic benefits of the demand-side program;

Qa. For each program where one or more customers have opted out of demand-side programs
pursuant to Section 393.1075.7, RSMo, a listing of the customer(s) who have opted out of
participating in demand-side programs;

10+. A copy of the EM&V report for the most recent annual reporting period; and

l1.l~ Demonstration of relationship of the demand-side program to demand-side
resources in latest filed 4 eSR 240-22 compliance filing.

RESPONSE: When ope filed these proposed changes it stated in its filing: "Many of these
changes are self-explanatory (e.g. to provide clarity or consistency with the language in MEEIA)
and some are described in the comments below." The commission addressed the specific
comments where ope provided an explanation in other portions of this order, or in the orders of
the interrelated MEEIA rules.

Perhaps ope has not re-visited its comments from July, 23, 2010, but the current version of the
proposed rule adopted language in 4 eSR 240-3.163(2)(E) and 4 eSR 240-3.163(5)(A) that is
virtually identical, if not completely identical, to the ope proposed language. Finding there is no
distinction between the current language and the proposed changes, the commission will not
amend the current language.

COMMENT # 10 - CROSS REFERENCE WITH COMMENT 12 IN INTER-RELATED RULE
4 CSR 240-20.093: REQUIREMENTS FOR SEMI-ANNUAL ADJUSTMENTS OF DSIM RATES

The MEDA stakeholders express concerns over the language in 4 eSR 240-20.093(4)(A)-(D).
The language, according to MEDA, sets forth the requirements for semi-annual adjustments of
DSIM and it should be modified to apply not only to the cost recovery component of the DSIM,
but also to all components of the DSIM, Le. cost recovery, lost margins or lost revenues and
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incentive. The MEDA stakeholders recommend that in order to comply with the intent of the
MEEIA, in particular timely cost recovery to utilities, aligning utility financial incentives with
helping customers use energy efficiently, and providing timely earnings opportunities associated
with cost-effective energy efficiency -- adjustments of DSIM rates between general rate
proceedings should apply to all components of the DSIM. These three components must be
addressed in concert to provide a sustainable business model for utilities to pursue DSM
programs and both benefit customers and satisfy shareholders.

RESPONSE AND EXPLANATION OF CHANGE: These proposed changes for 4 GSR 240­
20.093, created a ripple effect with 4 GSR 240-3.163 that the commission must address in this
proposed rule. The commission will not modify the language in 4 GSR 240-20.093(4) as
proposed by MEDA to allow adjustments to the DSIM utility lost revenue requirement or to the
DSIM utility incentive revenue requirement during the semi-annual adjustment to DSIM rates.·
The commission notes determination of the DSIM utility lost revenue requirement and the DSIM
utility incentive revenue requirement are dependent upon measurement and verification
performed by an EM&V contractor and documented in EM&V reports. Such EM&V reports will
be performed in accordance with EM&V plan for each demand-side program and demand-side
program plan required by 4 GSR 240-3.164(2)G)13 and will likely be pUblished no more
frequently than annually and will not be available semiannually. However, the DSIM cost
recovery revenue requirement is not dependent upon measurement and verification performed
by an EM&V contractor and documented in EM&V reports but rather depends upon the
contemporaneous accounting records of each electric utility.

In the process of reviewing this issue the commission noticed some internal inconsistencies and
finds it is necessary to make changes to language contained in 4 GSR 240-20.093(1) and (2).
Similarly, six definitions in 4 GSR 240-3.163(1) and (2) must be changed to maintain conformity
throughout the MEEIA rules. These changes should provide clarification to this issue. These
changes include:

(1)(0) Demand means the rate of electric power use measured over an hour measured in
kilowatts (kW);

(1)(G) DSIM cost recovery revenue requirement means the revenue requirement approved by
the commission in a utility's filing for demand-side program approval proceeding or a semi­
annual DSIM rate adjustment case to provide the utility with cost recovery of demand-side
program costs based on the approved cost recovery component of a DSIM;

(1 )(1) DSIM revenue requirement means the sum of the DSIM cost recovery revenue
requirement, DSIM utility lost revenue requirement, and DSIM utility incentive revenue
requirement, if allowed by the commission in utilities' last filing for demand side program
approval;

(1)(J) DSIM utility incentive revenue requirement means the revenue requirement approved by
the commission in a utility's filing for demand side approval proceeding to provide the utility with
a portion of annual net shared benefits based on the approved utility incentive component of a
DSIM the achieved performance level of approved demand side programs demonstrated
through energy and demand savings measured and documented threugh EM&V reports
compared to energy and demand savings targets;
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(1 )(K) DSIM utility lost revenue requirement means the component of the utility's revenue
requirement explicitly approved (if any) by the commission in a utility's filing lor demand side
program approval prooeeding to address provide the utility with recovery of lost revenue based
on the approved utility lost revenue component of a DSIM;

(2)(H) A proposal for how the commission can determine if any OOIM utility incentives
component of a DSIM are aligned with helping customers use energy more efficiently.

Title 4-DEPARTMENT OF ECONOMIC
DEVELOPMENT

Division 240-Public Service Commission
Chapter 3-Filing and Reporting Requirements

4 CSR 240-3.163 Electric Utility Demand-Side Programs Investment Mechanisms Filing
and Submission Requirements

(1) As used in this rule, the following terms mean:

(C) Avoided cost or avoided utility cost means the cost savings obtained by substituting
demand-side programs for existing and new supply-side resources. Avoided costs include
avoided utility costs resulting from demand-side programs' energy savings and demand savings
associated with generation, transmission, and distribution facilities including avoided probable
environmental compliance costs. The utility shall use the same methodology used in its most
recently-adopted preferred resource plan to calculate its avoided costs;

(D) Demand means the rate of electric power use over an hour measured in kilowatts (kW);

(G) DSIM cost recovery revenue requirement means the revenue requirement approved by the
commission in a utility's filing for demand-side program approval or a semi-annual DSIM rate
adjustment case to provide the utility with cost recovery of demand-side program costs based
on the approved cost recovery component of a DSIM;

(I) DSIM revenue requirement means the sum of the DSIM cost recovery revenue
requirement, DSIM utility lost revenue requirement, and DSIM utility incentive revenue
requirement;

(J) DSIM utility incentive revenue requirement means the revenue requirement approved by
the commission to provide the utility with a portion of annual net shared benefits based on the
approved utility incentive component of a DSIM;

(K) DSIM utility lost revenue requirement means the revenue requirement explicitly approved
(if any) by the commission to provide the utility with recovery of lost revenue based on the
approved utility lost revenue component of a DSIM;

(P) Filing for demand-side program approval means a utility's filing for approval, modification or
discontinuance of demand-side program(s) which may also include a simultaneous request for
the establishment, modification or discontinuance of a DSIM.
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(Q) Lost revenue means the net reduction in utility retail revenue, taking into account all
changes in costs and all changes in any revenues relevant to the Missouri jurisdictional revenue
requirement, that occurs when utility demand-side programs approved by the commission in
accordance with 4 eSR 240-20.094 cause a drop in net system retail kWh delivered to
jurisdictional customers below the level used to set the electricity rates. Lost revenues are only
those net revenues lost due to energy and demand savings from utility demand-side programs
approved by the commission in accordance with 4 eSR 240-20.094 Demand-Side Programs
and measured and verified through EM&V;

(R) Probable environmental compliance cost means the expected cost to the utility of complying
with new or additional environmental legal mandates, taxes, or other requirements that, in the
judgment of the utility's decision-makers, may be imposed at some point within the planning
horizon which would result in environmental compliance costs that could have a significant
impact on utility rates.;

(S) Staff means all personnel employed by the commission, whether on a permanent or
contract basis, except: commissioners, commissioner support staff including technical advisory
staff, personnel in the secretary's office, and personnel in the general council's office including
personnel in the adjudication department. Employees in the staff's counsel's office are
members of the commission's staff;

(T) Total resource cost test, or TRe, means the test of the cost-effectiveness of demand-side
programs that compares the avoided utility costs to the sum of all incremental costs of end-use
measures that are implemented due to the program (including both utility and participant
contributions), plus utility costs to administer, deliver, and evaluate each demand-side program.

(2) When an electric utility files to establish a DSIM as described in 4 eSR 240-20.093(2), the
electric utility shall file the following supporting information as part of, or in addition to, its direct
testimony. Supporting workpapers shall be submitted as executable versions in native format
with all formulas intact.

(D) Estimates of the effect of the DSIM on customer rates and average bills for each of the next
five (5) years for each rate class.

(H) A proposal for how the commission can determine if any utility incentives component of a
DSIM are aligned with helping customers use energy more efficiently.

(9) Party status and providing to other parties affidavits, testimony, information, reports, and
workpapers in related proceedings subsequent to the utility's filing for demand-side program
approval establishing, modifying, or continuing a DSIM.

(A) A person or entity granted intervention in a utility's filing for demand-side program approval
in which a DSIM is approved by the commission shall be a party to any subsequent related
periodic rate adjustment proceeding without the necessity of applying to the commission for
intervention; however, such person or entity shall file a notice of intention to participate within
the intervention period. In any subsequent utility'S filing for demand-side program approval, such
person or entity must seek and be granted status as an intervenor to be a party to that
proceeding. Affidavits, testimony, information, reports, and workpapers to be filed or submitted
in connection with a subsequent related semi-annual DSIM rate adjustment proceeding or
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utility's filing for demand-side program approval to modify, continue, or discontinue the same
DSIM shall be served on or submitted to all parties from the prior related demand-side program
approval proceeding and on all parties from any subsequent related periodic rate adjustment
proceeding or utility's filing for demand-side program approval to modify, continue, or
discontinue the same DSIM, concurrently with filing the same with the commission or submitting
the same to the manager of the energy resource analysis section of the staff and public counsel.

(8) A person or entity not a party to the utility's filing for demand-side program approval in which
a DSIM is approved by the commission may timely apply to the commission for intervention,
pursuant to 4 CSR 240-2.075(2) through (4) of the commission's rule on intervention, respecting
any related subsequent periodic rate adjustment proceeding, or, pursuant to 4 CSR 240­
2.075(1) through (5), respecting any subsequent utility's filing for demand-side program
approval to modify, continue, or discontinue the same DSIM.
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