BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of a Proposed Amendment to
) 

The Commission’s Rule Regarding Ex Parte 
) 
File No. AX-2012-0072 
And Extra Record Communications 

)
JOINT COMMENTS OF AARP AND THE CONSUMERS COUNCIL OF MISSOURI
COMES NOW AARP and the Consumers Council of Missouri (“CCM”), and hereby offer comments in opposition to the proposed deletion of Subsection 4 CSR 240-4.020(11) of the Public Service Commission’s (“Commission’s”) ethics rules.

The current version of the Commission’s Rules regarding Standards of Conduct (“Chapter 4”) was the result of rigorous debate, thoughtful and informed discussion, an ethics education program, and numerous workshops and other Commission cases which took place during the years 2007 through 2010.  The most important ethics reform that was enacted as a result of that protracted process, and which became effective June 30, 2010, is the standard of ex parte communications contained in Subsection 4 CSR 240-4.020(11):
“No person who is likely to be a party to a future case before the commission shall attempt to communicate with any commissioner or member of the technical advisory staff regarding any substantive issue that is likely to be an issue within a future contested case, unless otherwise allowed under this rule. . . .”
Now, less than one and a half years later, the entirety of this subsection has been bracketed for deletion under the proposed amendment that is the subject of the instant rulemaking.

The current prohibition against ex parte communications regarding future contested cases that is contained in Subsection 4 CSR 240-4.020(11) is essential to preserving integrity and fairness in the execution of the Commission’s quasi-judicial duties.  Although the Commission also has quasi-legislative duties, when it acts in its quasi-judicial capacity (deciding contested cases such as utility rate cases), the Commission is bound to standards of ethics that are similar to those of civil court judges.  Just as it would be unethical for a potential litigant to privately discuss a future lawsuit with a judge prior to filing that lawsuit in circuit court, it is equally unethical for a utility representative to privately discuss a future rate case with a commissioner prior to filing a request for higher utility rates.  
Subsection 4 CSR 240-4.020(11) is a balanced and appropriate rule which was crafted with the goal of ensuring that private “back room” discussions do not undermine the fair adjudication of important regulatory matters impacting the public interest.  This subsection does not single out utilities, but rather applies equally to all persons who are likely to be parties to a future case.  It is also important to recognize that the rule does not prevent discussions of substantive issues in a public forum, such as a public agenda meeting of the commission when notice of the matter has been posted in advance and all interested parties may attend.  Subsection 4 CSR 240-4.020(10)(C).  
The conduct of government in the open sunshine is the official policy of Missouri state law.  Chapter 610 RSMo.  Moreover, when the Commission acts in its quasi-judicial capacity, it has a duty to uphold the highest possible ethical standards, including avoidance of even the appearance of impropriety or impartiality.  Subsection 4 CSR 240-4.020(11) is a just and reasonable method of preserving these high standards and greatly contributes to public confidence in the process of adjudicating issues that can result in dramatic consumer impacts.  The joint commentators urge that the Commission not delete nor weaken this important ethics provision.   
Respectfully submitted,
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