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Statutory authority : Section 386.410, RSMo Supp. 1998

Effective date of the rules: thirty days after publication in the Code ofState Regulations
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Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge



ORDER OF RULEMAKING

Title 4-DEPARTMENT OF ECONOMIC
DEVELOPMENT

Division 240-Public Service Commission
Chapter 2-Practice and Procedure

4 CSR 240-2.040 Practice Before the Commission is adopted .

By the authority vested in the Missouri Public Service Commission under section 386.410,
RSMo Supp. 1998, the commission adopts a rule as follows :

A notice of proposed rulemaking containing the text of the proposed rule was published in the
Missouri Register on Oct. 1, 1999 (24 MoReg 2320) . No changes were made in the text of the
proposed rule, so it is not reprinted here . This proposed rule becomes effective thirty days after
publication in the Code ofState Regulations .

SUMMARY OF COMMENTS: The Commission received two comments, one in support and
one in opposition to the proposed rule .

COMMENT : One comment simply notes support ofthe proposed rule.
RESPONSE : The Commission appreciates the comment in support of the rule. The comment
does not propose any changes and none were made as a result of this comment.

COMMENT: The new Section (6) allows an attorney to withdraw from a case at the
Commission only with leave of the Commission. Attorneys in this state are governed as to their
conduct by rules adopted by the Missouri Supreme Court. The Public Service Commission is not
a court, and has no inherent authority over the ethical conduct of attorneys . While rule 4-1 .16 of
the Supreme Court Rules indicates that a "tribunal" can order an attorney to continue
representing a client notwithstanding good cause for terminating the representation, there do not
appear to be any provisions similar to proposed Section (6) . Further, the comments to rule 4-1 .16

indicate that there are situations where a client has a right to terminate a lawyer, and there are
situations where a lawyer must withdraw from representation (mandatory withdrawal) . There
appears to be a conflict between Supreme Court Rule 4-1 .16, e.g., a client's right to dismiss a
lawyer at any time, and the Commission's unauthorized attempt to inject itself into that
relationship . There is little, if any, authority for the Commission to promulgate rules regarding
attorney conduct in this situation. Additionally, the Commission has provided no explanation in
the PURPOSE section as to why this new provision is necessary . For these reasons, the
Commission should not adopt this provision.
RESPONSE: The Commission has reviewed the comment and the rule and has determined that
the requirement is within the Commission's authority . No changes were made to the rule as a
result of this comment .


