BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Southwestern Bell Telephone, 
)

L.P., d/b/a SBC Missouri’s Request for 

)
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)
Tariff File No. YI-2006-0144
392.245.5 RSMo 2005 - 30-Day Petition.

)

PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW


In this Report and Order, the Missouri Public Service Commission (“Commission”) grants Southwestern Bell Telephone, L.P., d/b/a SBC Missouri’s (“SBC Missouri’s) request for competitive classification pursuant to Section 392.245.5 RSMo (2005) for the 51 exchanges for business services and for the 28 exchanges for residential services listed in Exhibits A-1(HC) and A-2(HC) to SBC Missouri’s Petition for Competitive Classification.  The Commission also grants competitive classification under the statute for business services in the six exchanges identified on page 13 line 8 of Staff witness John Van Eschen’s Direct Testimony; and for business services in the nine exchanges and for residential services in the one exchange noted on page 14 lines 1-3 of that same testimony.

The exchanges in which the Commission grants competitive classification to SBC Missouri’s business services are summarized in Exhibit A-1 to this Order.  The exchanges in which the Commission grants competitive classification to SBC Missouri’s residential services are summarized in Exhibit A-2 to this Order.

PROCEDURAL HISTORY
On August 30, 2005, SBC Missouri filed its Petition for Competitive Classification pursuant to Section 392.245.5 RSMo.  In its Petition, SBC Missouri requested that the Commission:

A.
Within 30 days, classify the business services in SBC Missouri’s exchanges identified in Exhibit A-1(HC), and the residential services in SBC Missouri’s exchanges identified in Exhibit A-2(HC) as competitive, resulting in competitive status for:

51 of 160 exchanges for business services;

28 of 160 exchanges for residential services.

B.
Within 60 days, to classify the business services in SBC Missouri’s exchanges identified in Exhibit B-1(HC), and the residential services in SBC Missouri’s exchanges identified in Exhibit B-2(HC) as competitive, resulting in competitive status for an additional:


26 exchanges for business services; 


49 exchanges for residential services.

Concurrent with the filing of its Petition, SBC Missouri filed proposed tariffs with 30 and 60-day effective dates, reflecting the proposed grants of the requested competitive classifications.


Section 392.245.5 RSMo provides for an expedited two-track procedure when a price-cap regulated incumbent local exchange company seeks competitive classification for its services within one or more exchanges.  The two procedures are designed as a 30-day track and a 60-day track.  By notice issued September 2, 2005, the Commission notified the parties that this case, TO-2006-0093, would address the portions of the petition regarding the 30-day track.  By separate order issued the same day, the Commission opened a new case, TO-2006-0102, to address the portions of the petition regarding the 60-day track.  

The 30-day track, which will be addressed in this case, requires that the Commission make a determination within 30 days as to “whether the requisite number of entities are providing basic local telecommunications service . . . in an exchange, and if so, shall approve tariffs designating all such business or residential services other than exchange access service, as competitive . . .” 
Because of the need to proceed expeditiously, the Commission on September 2, 2006, ordered the Data Center of the Missouri Public Service Commission to send notice of SBC Missouri’s application to all certificated competitive local exchange carriers and to all incumbent local exchange carriers in the State of Missouri; ordered the Public Information Office of the Missouri Public Service Commission to provide notice of the application to all members of the General Assembly and to the news media;  ordered that any party wishing to intervene in the proceeding must file an application no later than September 7, 2005;  ordered the Staff of the Missouri Public Service Commission to file a recommendation or any objections to the petition no later than September 12, 2005; ordered the Office of the Public Council (“OPC”) or any other interested party to file any objections regarding the petition on September 12, 2005; and ordered that if an objection was filed, the following procedural dates would apply:

Testimony – all parties


September 13, 2005

Pretrial Briefs, Lists of Witnesses,  

September 14, 2005
And Proposed Findings of Fact

Hearing




September 16, 2005

In addition, the Commission on September 2, 2005, adopted a Protective Order.

No party filed an application to intervene in this proceeding within the time prescribed by the Commission.

On September 6, 2005, OPC filed a Motion to declassify certain exhibits from SBC Missouri’s Petition that were designated as Highly Confidential and requested that its Motion be handled on an expedited basis.  In accordance with the Commission’s September 8, 2005 Order Shortening Time for Filing of Responses and Directing Filing, SBC Missouri on September 12, 2005, filed its Response to OPC’s declassification Motion.  The Commission on September 13, 2005, issued its Order granting OPC’s request and declassified Exhibits A-1(HC) and A-2(HC) from SBC Missouri’s Petition.  

On September 6, 2005, OPC also filed a Request for Public Hearing and asked that its request be handled on an expedited basis.  In accordance with the Commission’s September 8, 2005 Order Shortening Time for Filing of Responses and Directing Filing, SBC Missouri filed its Comments on September 9, 2005, concerning OPC’s request for public hearings.

In accordance with the Commission’s September 2, 2005 Order, Staff on September 12, 2005, filed its recommendation along with the Direct Testimony of John Van Eschen, the Manager of the Telecommunications Department.  OPC also filed comments on SBC Missouri’s application on September 12, 2005.  SBC Missouri filed the Direct Testimony of Craig A. Unruh on September 13, 2005.  The parties filed Pretrial Briefs with Proposed Findings of Fact on September 14, 2005 and a list of witnesses.  And the Commission conducted a hearing on September 16, 2005.
DISCUSSION

On July 14, 2005, Senate Bill No. 237 (“SB 237”) was signed into law and became effective August 28, 2005.  SB 237 dramatically changed the process under the Price Cap Statute
 for determining whether the business and residential services of a price cap regulated Incumbent Local Exchange Company (“ILEC”) should be classified as competitive in an exchange.  

Before SB 237, the Commission was required to determine whether or not “effective competition” existed for the requested services in the designated exchanges.  Under this “effective competition” standard, the Commission reviewed, among other things, the extent of competition in the exchange, whether pricing was reasonably comparable, and whether competitors were offering functionally equivalent or similar services.  Under SB 237, however, the Commission no longer must determine whether “effective competition” exists.  

Under SB 237, the Commission is now required to apply an expedited, two-track procedure when a price cap regulated ILEC seeks competitive classification for its services within one or more exchanges:  

A.
The 30-day track establishes a competitive “trigger” that focuses solely on the number of carriers providing “basic local telecommunications service” within an exchange.  Under the 30-day track, the Commission must classify the ILEC’s services (business, residential, or both), as competitive in any exchange in which at least two other carriers are also providing such basic local telecommunications services within an exchange:

Each telecommunications service offered to business customers, other than exchange access service, of an incumbent local exchange telecommunications company regulated under this section shall be classified as competitive in any exchange in which at least two non-affiliated entities in addition to the incumbent local exchange company are providing basic local telecommunications service to business customers within the exchange.  Each telecommunications service offered to residential customers, other than exchange access service, of an incumbent local exchange telecommunications company regulated under this section shall be classified as competitive in an exchange in which at least two non-affiliated entities in addition to the incumbent local exchange company are providing basic local telecommunications service to residential customers within the exchange. . .

For the purpose of the 30-day investigation, a commercial mobile radio service (“CMRS” or “wireless”) provider is to be considered an entity providing “basic local telecommunications services.”
  The statute also requires the Commission to consider as a “basic local telecommunications service provider” any entity providing “local voice”
 service “in whole or in part” over facilities in which it or one of its affiliates has an ownership interest.

B.
The 60-day track.  In addition to the specified competitive triggers under the 30-day track, the statute permits a price cap regulated ILEC to seek competitive classification based on competition from other entities providing “local voice service.”  In addition to competition from entities providing local service using their own facilities in whole or in part, the 60 day track also recognizes competition from local voice providers that use the ILEC’s facilities or a third party’s facilities.  The statute requires the Commission to grant competitive classification within 60 days unless it determines that such classification is contrary to the public interest:

Notwithstanding any other provision of the subsection, any incumbent local exchange company may petition the commission for competitive classification within an exchange based on competition from any entity providing local voice service in whole or in part by using its own telecommunications facilities or other facilities or the telecommunications facilities or other facilities of a third party, including those of the incumbent local exchange company as well as providers that rely on an unaffiliated third party Internet service.  The commission shall approve such petition within 60 days unless it finds that such competitive classification is contrary to the public interest.
 
The statute defines “telecommunications facilities” very broadly to include, among other items, “lines, conduits, ducts, poles, wires, cables, receivers, transmitters, instruments, machines, appliances and all devices, real estate, easements, apparatus, property and routes used, operated, controlled or owned by any telecommunications company to facilitate the provision of telecommunications service.”
 
FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.
In making its Findings of Fact and Conclusions of Law, the Commission is mindful that it is required, after a hearing, to "make a report in writing in respect thereto, which shall state the conclusion of the commission, together with its decision, order or requirement in the premises."
  Because Section 386.420 does not explain what constitutes adequate findings of fact, Missouri courts have turned to Section 536.090, which applies to "every decision and order in a contested case," to fill in the gaps of Section 386.420.
  Section 536.090 provides, in pertinent part:

Every decision and order in a contested case shall be in writing, and . . . the decision . . . shall include or be accompanied by findings of fact and conclusions of law.  The findings of fact shall be stated separately from the conclusions of law and shall include a concise statement of the findings on which the agency bases its order.

Missouri courts have not adopted a bright-line standard for determining the adequacy of findings of fact.
  Nonetheless, the following formulation is often cited:

The most reasonable and practical standard is to require that the findings of fact be sufficiently definite and certain or specific under the circumstances of the particular case to enable the court to review the decision intelligently and ascertain if the facts afford a reasonable basis for the order without resorting to the evidence.

Findings of fact are inadequate when they "leave the reviewing court to speculate as to what part of the evidence the [Commission] believed and found to be true and what part it rejected."
  Findings of fact are also inadequate that "provide no insight into how controlling issues were resolved" or that are "completely conclusory."
  

With these points in mind, the Commission renders the following Findings of Fact:
Southwestern Bell Telephone, L.P., is a Texas limited partnership, with its principal Missouri office at One SBC Center, Room 3520, St. Louis, Missouri 63101.  Southwestern Bell Telephone, L.P. is authorized to do business in Missouri, and its fictitious name “SBC Missouri” is duly registered with the Missouri Secretary of State.  SBC Missouri is a "local exchange telecommunications company" and a "public utility," and is duly authorized to provide "telecommunications service" within the State of Missouri as each of those phrases are defined in Section 386.020, RSMo. 2000.


SBC Missouri is a large incumbent local exchange carrier which became subject to price cap regulation under Section 392.245 on September 26, 1997.


In its first investigation into the state of competition in SBC Missouri’s exchanges, which the Commission commenced in March 2001, the Commission on December 27, 2001, found that SBC Missouri services should be designated as competitive: 
· In the Kansas City and St. Louis exchanges for core business switched services, business line-related services, directory assistance services for business customers, and the operator services of Busy Line Verification and Busy Line Interrupt for business customers;

· In the Harvester and St. Charles exchanges for residential access lines services, residential access line-related, Optional Metropolitan Calling Area service, directory assistance services for residential customers and Busy Line Verification and Busy Line Interrupt for residential customers;

· In all of SBC Missouri’s exchanges for Common Channel Signaling/Signaling System 7 (“SS7”) and Line Information Database (“LIDB”) services.


On July 30, 2004, SBC Missouri filed a Motion with the Commission asking it to open a case to investigate the state of competition in SBC Missouri’s exchanges pursuant to Section 392.245.5, RSMo (2000).  SBC Missouri also asked the Commission to classify as competitive SBC Missouri access line and related services and its operator and directory services that had not already received a competitive classification.  The Commission issued an order establishing Case No. TO-2005-0035 for this investigation on August 12, 2004.  In accordance with the procedural scheduled adopted by the Commission on September 21, 2004, extensive prefiled testimony was submitted to the Commission and a hearing was held from January 31, 2005 to February 7, 2005.  The parties filed briefs and proposed findings of fact and conclusions of law on February 18, 2005.

During the 2005 state legislative session, the Missouri Legislature passed SB 237, which significantly modified the standards by which telecommunications services are considered to be competitive.  Indicating that those statutory changes were expected to become effective on August 28, 2005, the Commission found it to be in the public interest to postpone making a decision in Case No. TO-2005-0035 until after August 28, 2005 and notified the parties on June 14, 2005, that the case was to be held in abeyance until otherwise ordered.
  Case No. TO-2005-0035 remains in abeyance.

On August 30, 2005, SBC Missouri filed its Petition for Competitive Classification pursuant to Section 392.245.5 RSMo.  In its Petition, SBC Missouri requested that the Commission, within 30 days, classify the business services in the 51 SBC Missouri exchanges identified in Exhibit A-1(HC), and the residential services in the 28 SBC Missouri exchanges identified in Exhibit A-2(HC) as competitive.
In support of this request, SBC Missouri on August 30, 2005, filed two Highly Confidential Exhibits
 and two maps with its Petition:

Exhibit A-1(HC), which identifies the SBC Missouri exchanges in which at least two non affiliated entities are providing basic local telecommunications service to business customers; the names of two entities providing such service in each exchange; and the method through which SBC Missouri confirmed those carriers’ provision of such service in each exchange.

Exhibit A-2(HC), which identifies the SBC Missouri exchanges in which at least two non affiliated entities are providing basic local telecommunications service to residential customers; the names of two entities providing such service in each exchange; and the method through which SBC Missouri confirmed those carriers’ provision of such service in each exchange.

Exhibit A-3, which is a map geographically depicting the exchanges identified in Exhibit A-1(HC).

Exhibit A-4, which is a map geographically depicting the exchanges identified in Exhibit A-2(HC).

SBC Missouri’s Executive Director-Regulatory Craig A. Unruh filed Direct Testimony on September 13, 2005 further supporting SBC Missouri’s Request for Competitive Classification.  He explained that SBC Missouri identified the carriers listed in Exhibits A-1(HC) and A-2(HC) and determined the exchanges in which each carrier provided service through:

· Contacting the company by phone - SBC Missouri, in cases where it could not find published information confirming a company’s provision of business or residence services in a particular exchange, directly contacted the company by telephone and inquired whether it provided business service, residence service, or both in a particular exchange.

· Let’sTalk.com - A publicly available website that lists, for any Zip Code entered, the wireless carriers providing service in that area and various wireless rate plans offered by each carrier.  There is at least one provider of wireless service in each exchange served by SBC Missouri, thus satisfying one prong of the competitive classification criteria.

· CLEC Annual Reports filed with MoPSC - The Commission requires every certificated CLEC offering local service in Missouri to file a report each year specifically quantifying the amount of business and residence service it is actually providing in each exchange served.  The Commission’s report requires CLECs to separately state for residential and business customers the voice grade equivalent lines it provides using the pure resale, UNE-L , UNE-P, and full facility-based methods of provisioning service.  While many CLECs file this report with the Commission on a Highly Confidential basis, other CLECs do not request such protection and file the report on a Non-Proprietary basis.  To the extent SBC Missouri was able to locate such Non-Proprietary CLEC Annual Reports, SBC Missouri utilized that data to help identify CLECs providing business service, residential service or both in an exchange.

· Migrations from UNE-P to CLEC facilities - When a CLEC migrates from UNE-P (under which a CLEC purchases switching and loop elements from an incumbent LEC) to a CLEC’s own facilities, SBC Missouri’s internal business records reflect the disconnection of a particular CLEC customer’s loop from SBC Missouri’s switch.  For the purpose of these exhibits, SBC Missouri included UNE-L CLECs that ported UNE-P customer telephone numbers to the UNE-L provider’s switch (i.e., CLECs migrating a telephone number and a loop); and CLECs utilizing only Local Number Portability (i.e., CLECs migrating a telephone number without an associated UNE loop or switch port).  Using the LERG, SBC Missouri validated that each CLEC had NPA-NXXs for each exchange identified.

· E-911 Listings - The appearance of a CLEC’s customer in the E-911 database reflects the CLEC’s provision of service in an exchange utilizing its own switching.  

· Directory Listings for companies providing service using their own facilities - starting with CLECs listed in the LERG as having switching facilities,
 SBC Missouri cross-referenced those CLECs in the directory listing database to confirm that the NPA-NXXs assigned to them for SBC Missouri exchanges (or ported by them from another carrier) were actually being used by them to serve customers.


The Commission finds that SBC Missouri’s evidence satisfies the 30-day criteria in the statute because it shows for each exchange listed in Exhibit A-1(HC) for business services and for each exchange listed in Exhibit A-2(HC) for residential services that:

· There is at least one non-affiliated CLEC providing “local voice” service in whole or in part over facilities in which it or on of its affiliates has an ownership interest so as to constitute the provision of basic local telecommunications within the meaning of Section 392.245.5(3).

· There is at least one non-affiliated wireless carrier providing basic local telecommunications service within the meaning of Section 392.245.5(1).

No persuasive evidence has been presented showing that the representations are inaccurate in any way and the Commission finds that these exhibits accurately and correctly depict the provision of local voice service which meets the statutory criteria for competitive classification.  The Commission finds that SBC Missouri is entitled to a grant of competitive classification for the requested exchanges.  


In accordance with the Commission’s September 2, 2005 Order, Staff filed its recommendation on September 12, 2005, along with the Direct Testimony of John Van Eschen, the Manager of the Telecommunications Department. For most exchanges identified by SBC Missouri, Staff’s evidence provides additional verification that the statutory criteria has been met for granting competitive classification for business or residential service (or both) in the requested exchanges.  Staff’s verification efforts primarily focused on a review of confidential CLEC annual reports filed with the Commission and telephone calls to some CLECs to discuss their reports.  On that basis, Staff recommends competitive classification be granted for SBC Missouri’s business services in 35 exchanges, and for SBC Missouri’s residential services in 15 exchanges.
  


On a substantive basis, Staff disagrees with SBC Missouri only in one instance:  business services in the Fulton exchange.  While SBC Missouri’s Exhibit A-1(HC) shows Socket as providing local voice service in the Fulton exchange, Staff disagrees based on an oral contact it made with Socket, in which Socket represented that it only provided service to an Internet service provider in that exchange.  Based on this representation, Staff recommends the Fulton exchange not receive competitive status for business services.
  Socket’s representation to Staff, however, directly conflicts with information currently posted on Socket’s own website.  In a posted press release, Socket states that it is currently providing voice, data and other telecommunications services to the Arthur Center, a community health center in Fulton and Mexico Missouri.
  


Based on the evidence from Socket’s own website and SBC Missouri, the Commission finds that Socket is providing voice business service in the Fulton exchange.  The Commission finds that there is no basis for withholding competitive classification for SBC Missouri’s business services in the Fulton exchange.  

With respect to certain exchanges for which Staff has withheld a positive recommendation for competitive classification, Staff has done so only because its investigation is incomplete.  As indicated above, Staff cross-referenced SBC Missouri’s evidence with confidential CLEC annual reports filed with the Commission and issued a positive recommendation when the annual report data confirmed SBC Missouri’s representations.  But when the annual reports did not reflect the provision of business or residential service in an exchange identified by SBC Missouri (e.g., because the annual reports only reflected CLEC lines in service as of December 31, 2004, and did not show services installed in 2005), Staff attempted to contact the CLECs to obtain updated information.  Specifically, Staff inquired whether the particular CLECs were providing local voice service in those exchanges and if so, whether such service was being provided on a UNE-L or full facility basis.  Many CLECs, however, have failed to respond to Staff’s inquiries concerning whether local voice service is being provided in the exchange.  As of the September 16, 2005 hearing, the following companies have not provided responses:

	Company
	Exchanges
	Type of Service



	SEMO
	Advance
	Business and Residence

	
	Bell City
	Business and Residence

	
	Delta
	Business and Residence

	
	Pocahontas-New Wells
	Business and Residence

	
	Wyatt
	Business and Residence



	Big River
	Bonne Terre
	Residence

	
	Farmington
	Business and Residence

	
	Flat River
	Business

	
	Fredericktown
	Business and Residence

	
	Marble Hille
	Business

	
	Perryville
	Residence

	
	Scott City
	Business

	
	Sikeston
	Business and Residence

	
	St. Genevieve
	Business and Residence

	
	Washington
	Business and Residence

	Birch
	St. Joseph
	Business



	NuVox
	Excelsior Springs
	Business



	Sprint
	San Antonio
	Residence

	
	St. Joseph
	Residence





The Commission finds that Staff’s inability to make contact with these CLECs provides no basis for concluding that they are not providing service in the identified exchanges or for denying competitive classification.  Staff has presented no information showing that SBC Missouri’s evidence concerning the CLECs’ provision of service in these exchanges is inaccurate and, as noted above, the Commission finds SBC Missouri’s evidence to be correct and accurate.

Given the obvious incentive SBC Missouri’s competitors would have to cause delay in appropriate grants of competitive classification under SB 237, it is not surprising that Staff has received less than full cooperation in its investigation from some CLECs in the provision of data that would confirm SBC Missouri’s entitlement to competitive classification.  But the lack of cooperation from certain CLECs provides no basis to withhold a competitive classification designation when SBC Missouri has presented substantial evidence demonstrating that CLEC is providing service in the exchange in a manner which satisfies the statutory standard.


In addition to providing verification of SBC Missouri’s data that the requisite number of carriers were providing basic local telecommunications services within an exchange, Staff also determined that there are additional exchanges in which SBC Missouri’s business or residential services qualify for competitive classification under the 30-day section of the statute.  Staff was able to make this showing because it had access to data, such as confidential CLEC annual reports, which were unavailable to SBC Missouri.  Staff testified that based on its review of Commission annual report data, the following SBC Missouri exchanges also qualify for competitive classification under the 30-day criteria: 
	Exchange
	Carrier
	Type of Service



	Joplin
	McLeodUSA
	Residence

	Archie
	MCImetro
	Business

	Ash Grove
	NuVox
	Business

	Billings 
	NuVox
	Business

	Boonville
	MCImetro
	Business

	Carthage
	MCImetro
	Business

	Cedar Hill
	MCImetro
	Business

	Chaffee
	MCImetro
	Business

	Farley
	McLeodUSA, NuVox
	Business

	Linn
	MCImetro
	Business

	Marshall
	MCImetro
	Business

	Mexico
	MCImetro, McLeodUSA
	Business

	Moberly
	MCImetro
	Business

	Montgomery City
	MCImetro
	Business

	St. Clair
	MCImetro
	Business

	Union
	MCImetro
	Business





The Commission finds that Staff’s evidence demonstrates that for each of these exchanges, for the respective residential or business services, is accurate and correct and demonstrates satisfaction of the statutory criteria for competitive classification.  Similarly, SBC Missouri satisfies the 30-day criteria in the statute because it shows for each exchange listed in Exhibit A-1(HC) for business services and for each exchange listed in Exhibit A-2(HC) for residential services that:

· There is at least one non-affiliated CLEC providing “local voice” service in whole or in part over facilities in which it or on of its affiliates has an ownership interest so as to constitute the provision of basic local telecommunications within the meaning of Section 392.245.5(3).

· There is at least one non-affiliated wireless carrier providing basic local telecommunications service within the meaning of Section 392.245.5(1).

CONCLUSIONS OF LAW
The Missouri Public Service Commission has reached the following conclusions of law:
The Commission has jurisdiction over this matter pursuant to Section 392.245.6 RSMo.  This statutory provision requires the Commission, within 30 days, to determine whether the requisite number of entities are providing basic local telecommunications services to business or residential customers, or both, in the requested exchange and to approve tariffs designating services as competitive if such a determination is made:

Upon request of an incumbent local exchange telecommunications company seeking competitive classification of business service or residential service, or both, the commission shall, within thirty days of the request, determine whether the requisite number of entities are providing basic local telecommunications service to business or residential customers, or both, in an exchange and if so, shall approve tariffs designating all such business or residential services other than exchange access, as competitive within such exchange.

SB 237 requires the Commission to maintain and consider its own records concerning the methods carriers whom it regulates use to provide local voice services in an exchange; and that the Commission consider such records in reviewing an ILEC’s request for competitive status:

. . . The commission shall maintain records of regulated providers of local voice service, including those regulated providers who provide local voice service over their own facilities, or through the use of facilities of another provider of local voice service.  In reviewing an incumbent local exchange telephone company’s request for competitive status in an exchange, the commission shall consider their own records concerning ownership of facilities. . . .


In addition, SBC 237 requires the Commission to go beyond the data carriers provide it in the ordinary course of business and pro-actively seek other necessary and appropriate data from carriers it regulates as part of its investigation:

. . . In reviewing an incumbent local exchange telephone company’s request for competitive status in an exchange, the commission . . . shall make all inquiries as are necessary and appropriate from regulated providers of local voice service to determine the extent and presence of regulated local voice providers in an exchange.
 

The Commission concludes that the evidence SBC Missouri presented, discussed in detail in the Findings of Fact above, satisfies the 30-day criteria in the statute because it shows for each exchange listed in Exhibit A-1(HC) for business services and for each exchange listed in Exhibit A-2(HC) for residential services that:

· There is at least one non-affiliated CLEC providing “local voice” service in whole or in part over facilities in which it or on of its affiliates has an ownership interest so as to constitute the provision of basic local telecommunications within the meaning of Section 392.245.5(3).

· There is at least one non-affiliated wireless carrier providing basic local telecommunications service within the meaning of Section 392.245.5(1).


The evidence presented by Staff in this proceeding,
 only buttresses this conclusion.

With respect to certain exchanges for which Staff has withheld a positive recommendation for competitive classification, Staff has done so only because its investigation is incomplete.  As indicated above, Staff cross-referenced SBC Missouri’s evidence with confidential CLEC annual reports filed with the Commission and issued a positive recommendation when the annual report data confirmed SBC Missouri’s representations.  But when the annual reports did not reflect the provision of business or residential service in an exchange identified by SBC Missouri (e.g., because the annual reports only reflected CLEC lines in service as of December 31, 2004, and did not show services installed in 2005), Staff attempted to contact the CLECs to obtain updated information.  But many CLECs have failed to respond to Staff’s inquiries concerning whether local voice service is being provided in the exchange.  


The Commission concludes that Staff’s inability to make contact with these CLECs provides no basis for denying competitive classification for the business or residential services in the requested exchanges.  Staff has presented no information showing that SBC Missouri’s evidence concerning these exchanges is inaccurate and the Commission finds that such evidence is accurate and correct and demonstrates that the statutory criteria for competitive classification have been met.  The lack of cooperation from certain CLECs provides no basis to withhold a competitive classification designation when SBC Missouri has presented unrebutted evidence demonstrating that CLEC is providing service in the exchange in a manner which satisfies the statutory standard.


Staff also raises a concern that SEMO has not been granted any type of certificate of service authority to provide basic local telecommunications service and implies that it should not be counted as a 30-day trigger company.
  The Commission concludes that there is no basis for excluding SEMO from consideration in the 30-day proceeding.  There is no requirement in the statute that the competitor be certified by the Commission.  Section 392.245.5(2) RSMo (2005) makes clear that any “entity” providing local voice service in whole or in part over its, or its affiliates facilities is to be considered a basic local service provider, “regardless of whether such entity is subject to regulation by the Commission.”


In addition to providing verification of SBC Missouri’s data that the requisite number of carriers were providing basic local telecommunications services within an exchange, Staff also determined that there are 16 additional exchanges (identified in the Findings of Fact above) in which SBC Missouri’s business or residential services qualify for competitive classification under the 30-day section of the statute.  Staff was able to make this showing because it had access to data, such as confidential CLEC annual reports, which were unavailable to SBC Missouri.


The Commission concludes that Staff’s evidence (discussed in more detail in the Findings of Fact above) demonstrates that for each of these exchanges, for the respective residential or business services, SBC Missouri satisfies the 30-day criteria in the statute because the evidence shows for each exchange listed for business services and for each exchange listed for residential services that:

· There is at least one non-affiliated CLEC providing “local voice” service in whole or in part over facilities in which it or on of its affiliates has an ownership interest so as to constitute the provision of basic local telecommunications within the meaning of Section 392.245.5(3).

· There is at least one non-affiliated wireless carrier providing basic local telecommunications service within the meaning of Section 392.245.5(1).

The Commission concludes that Staff’s use of such data for this case and the Commission’s grant of competitive classification based on that data is appropriate because SB 237 requires the Commission to maintain and consider its own records concerning the methods carriers whom it regulates use to provide local voice services in an exchange; and it requires the Commission to consider such records in reviewing an ILEC’s request for competitive status:

. . . The commission shall maintain records of regulated providers of local voice service, including those regulated providers who provide local voice service over their own facilities, or through the use of facilities of another provider of local voice service.  In reviewing an incumbent local exchange telephone company’s request for competitive status in an exchange, the commission shall consider their own records concerning ownership of facilities. . . .

Staff, however, is unwilling to give a positive recommendation on six of these exchanges because SBC Missouri’s Petition did not include them in its “request” for competitive classification.
  The Commission concludes that the statute does not allow competitive classification to be withheld on this basis.  SBC 237 requires the Commission to go beyond the data carriers provide it in the ordinary course of business and pro-actively seek other necessary and appropriate data from carriers it regulates as part of its investigation:

. . . In reviewing an incumbent local exchange telephone company’s request for competitive status in an exchange, the commission . . . shall make all inquiries as are necessary and appropriate from regulated providers of local voice service to determine the extent and presence of regulated local voice providers in an exchange.
 
Moreover, SBC Missouri did request the Commission to grant competitive classification for any exchange where the Commission’s own investigation identified that a competitive classification should be granted
 (and, contrary to Staff’s assertion, the Moberly, St. Clair and Union exchanges were identified in SBC Missouri’s 60-day request).  And from a practical standpoint, competitive classification should be granted for these exchanges because the Commission has now, based on appropriate factual findings, concluded that they meet the 30-day criteria.  Requiring a new case to be filed would only waste the Commission’s and other parties’ resources.

IT IS THEREFORE ORDERED:


1.
That the business services in the SBC Missouri exchanges listed in Exhibit A-1 to this Order shall be classified as competitive.


2.
That the residential services in the SBC Missouri exchanges listed in Exhibit A-2 to this Order shall be classified as competitive.


3.
That SBC Missouri’s proposed tariff revisions to P.S.C. Mo-No 35, General Exchange Tariff, Section 32.1, 2nd Revised Sheet 1, reflecting the reclassification of SBC Missouri’s business services in the exchanges listed in the tariff are approved.


4.
That SBC Missouri’s proposed tariff revisions to P.S.C. Mo-No 35, General Exchange Tariff, Section 32.2, 1st Revised Sheet 3, reflecting the reclassification of SBC Missouri’s residential services in the exchanges listed in the tariff are approved.


5.
That all other motions not specifically ruled upon by the Commission are denied and that any objections not specifically ruled upon are overruled.


6.
That this Order shall become effective September 29, 2005.







BY THE COMMISSION






Colleen M. Dale







Secretary

(SEAL)

Vicky Ruth, Senior Regulatory Law Judge,

By delegation of authority pursuant 

to Section 386.240. RSMo 2000.

Dated at Jefferson City, Missouri,

On this _____ day of September, 2005.
Missouri PUBLIC SERVICE COMMISSION
Case No. TO-2006-0093
	Dana K. Joyce
Missouri Public Service Commission

PO Box 360

Jefferson City, MO  65102


	William Haas

Missouri Public Service Commission

PO Box 360

Jefferson City, MO  65102



	SBC Missouri
Leo J. Bub

One Bell Center, Room 2518

St. Louis, MO 63101


	Michael F. Dandino 

Office of The Public Counsel

PO Box 7800

Jefferson City, M) 65102




Enclosed find a certified copy of an ORDER in the above-numbered case(s).






Sincerely,







Colleen M. Dale







Secretary

� Section 392.245 RSMo (2000).


� Section 392.245.5 RSMo (2005), (emphasis added).


� Section 392.245.5(1) RSMo (2005) (however, only one such non-affiliated provider will be counted as providing basic local telecommunications service within an exchange).


� Section 392.245.5(3) RSMo (2005) defines “local voice service” as meaning “[r]egardless of the technology used . . . two-way voice service capable of receiving calls from a provider of basic local telecommunications services as defined by subdivision (4) of section 386.020, RSMo.”


� Section 392.245.5(2) RSMo (2005).


� Section 392.245.5 RSMo (2005), emphasis added.


� Section 386.020(52) RSMo (2005).


� Section 386.420.2, RSMo 2000.  All further statutory references, unless otherwise specified, are to the Revised Statutes of Missouri  (RSMo), revision of 2000.    


� State ex rel. Laclede Gas Co. v. PSC of Mo., 103 S.W.3d 813, 816 (Mo. App., W.D. 2003);  State ex rel. Noranda Aluminum, Inc. v. PSC, 24 S.W.3d 243, 245 (Mo. App., W.D. 2000). 


� Glasnapp v. State Banking Bd., 545 S.W.2d 382, 387 (Mo. App. 1976).


� Id. (quoting 2 Am.Jur.2d Administrative Law § 455, at 268).  


� State ex rel. Int'l. Telecharge, Inc. v. Mo. Pub. Serv. Comm'n, 806 S.W.2d 680, 684 (Mo. App., W.D. 1991) (quoting State ex rel. Am. Tel. & Tel. Co. v. Pub. Serv. Comm'n, 701 S.W.2d 745, 754 (Mo. App., W.D. 1985)).


� State ex rel. Monsanto Co. v. Pub. Serv. Comm'n, 716 S.W.2d 791, 795 (Mo. banc 1986) (relying on State ex rel. Rice v. Pub. Serv. Comm'n, 359 Mo. 109, 220 S.W.2d 61 (1949)).  


� Report and Order, Case No. TO-2001-467, issued December 27, 2001, p. 3.


� Order of Abeyance, Case No. TO-2005-0035, issued June 14, 2005.


� In its Petition, SBC Missouri requested Exhibits A-1(HC) and A-2(HC) be treated pursuant to Section 386.480 RSMo (2000) until a Protective Order is issued in this case, at which time it requested that the Protective Order would govern.  The Commission issued a Protective Order on September 2, 2005.  The Commission, however, in an Order issued September 13, 2005, declassified these exhibits.  The HC designation used here is only for identification purposes.


� Exhibit A-5 shows CLEC switch and POI locations.


� Exhibit A-5 shows CLEC switch and POI locations.


� Unruh Testimony, pp. 8-10.


� Van Eschen Direct, pp. 2, 12-13, Sch. 1.


� Van Eschen Direct, p. 17.


� A copy of Socket’s website posting is attached to SBC Missouri Craig Unruh’s Testimony as Unruh Sch. 2.


� See, Van Eschen Direct, pp. 13-14, Sch. 1.


� Section 392.245.5(6) RSMo (2005).


� Section 392.245.5(6) RSMo (2005).


� Van Eschen Direct, pp. 12-13, Sch. 1.


� Van Eschen Direct, p. 15.


� See, Van Eschen Direct, pp. 13-14, Sch. 1.


� Section 392.245.5(6) RSMo (2005).


� The six exchanges are Chaffee, Linn, Moberly, Montgomery City, St. Clair, and Union (all for business service).  But Staff was willing and did give a positive recommendation for the other exchanges it identified because SBC Missouri included them in its 60-day request.  (The Moberly, St. Clair and Union exchanges were also included in SBC Missouri’s 60-day request.)


� Section 392.245.5(6) RSMo (2005).


� See, SBC Missouri’s Petition, para. 21.
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