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IN THE CIRCUIT COURT OF COLE COUNT™' F
STATE OF MISSOURI E D
AUG 0 g 29y
STATE OF MISSOURI ex rel., ) Miss
ACTING PUBLIC COUNSEL ) Sorvies Y biic
JOHN COFFMAN, ) , E3lon
i :
Relator, )
)
vs. ) Case No, 02Cv 323762
)
PUBLIC SERVICE COMMISSION OF THE )
STATE MISSOURY, A STATE AGENCY, )
AND ITS MEMBERS KELVIN SIMMONS, )
CONNIE MURRAY, SHEILA LUMPE, )
STEVE GAW, AND BRYAN FORBIS )
' )
IN THEIR OFFICIAL CAPACITY, )
- )
Respondent. )

1
FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT

INTRODUCTION

In 115 December 27, 200 Report and Order in Case No. T0-2001-457, Respondent

Missouri Public-Service Commission (Commission) deretmined, afler an evidentiary hearing,
thet effective competition exists for SBC Missouri's core business services and services related
thereto in SBC Missouri's Kansas City and St. Louis exchanges.! The Commission also foungd
that effeclive competition exists for SBC Missogri’s core residential services and scrvices related
thereto it SBC Misgouﬁ s Harvester and St. Charles cxchanges® Finally, the‘(.‘ommission found

thal elfective competition exisis m all of SBC Missouri’s exchanges for Common Channal

' Report and Qrder, p- 3. (L. p. 1272).
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Signalling/Signalling System 7 and Line Information Database services.” Based on its
determination that these services were subject 0 effective competition in the exchanges
identified, the Comraission classified these services as competitive telecommunications services
pursuant to Section 392.245 RSMe, 2000.*

In its Report and Order, the Commission also acknowledged that certain SBC Missouri
services which the Commission had previously declared transitionally competitive had
automatically becoms elassified as comperitive services throughout SBC Missouri’s exchanges
on January 10, 1999, in accordance with Section 392.370 RSMo. 2000.° These services include
intraLATA private hne/dedicated services, intral ATA toll services, Wide Area
Telccomr_nunications Services (WATS) and 800 services, special access services, and operator
services other than Busy Linhe Verification and Busy Line Intemrupt {including station-to-station,
person-to-person, and calling card services).?

Relator Office of the Public Counsel (OPC) seeks review of the Commission’s Report
and Qrder, and in particular the Commission’s determination of elfective competition in two
exchanges for SBC Missouri’s cbre business services and rclated services and two other
exchanges for core residential services and related services, as well os the Commission's
;cknowledgemcnt of comperitive classification for these services that the Commission had
previously ¢laseified as transitionally competiive, The Court, having reviewed the record znd
the bricfs‘ presented, and having considered the oral arguments of the partics, makes these

Findings of Fact, Conclusions of Lew and Judgment,

‘14
" Reportand Order, pp. 52-53.(1.F. pp. 1321132y,

¥ Renont and Ordat, p. 4. {L.F . 1273,
n i_d-.
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1.

utilities, including telecommmunications companies, opei'ating in Missouri. Chapters 386 and 392,

RSMo. 2000.

2.

WA S )=,

FINDINGS OF FACT

Respondent Commission is a state agency vested with jurisdiction over public

Relator OPC is a state agency suthorized to represent the interests of the public in

any proceeding bafore or appesl from the Commission. Seqtion 386.710 RSMo.

3.

Intervenor Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone

Company (SBC Missouri} aperates as a large incumbent local exchange telecommunications

company as defined in Sections 386,020(22), (30) and (51) RSMo. 2000, and is subject to the

jurisdiction of the Commission pursuant 10 Section 386.250(2) RSMo. 2000.

3,

Intervenors Brooks Fiber Comimunications of Missouri, Ing., MCImetro Access

Transmission Services, LLC, MC1 WorldCom Communications, Inc., and Intervenor NuVox

Communications of Missouri, Ine. (NuVox/WorldCom) are “'alternative local exchange

telecommunications companies™ defined in Section 386,020(1) RSMo. 2000, and subject to the

junsdiction of the Commission pursuant to Seclion 386.250(2) RSMo. 2000.

5,

This Court has jurisdiction to review whether the Cornmission's determination in

Case No, TO-2001-467 is reasonable and lawful pursuant io Section 386,510 RSMa. 2000,

Section 386.510 provides:

Within thiny days afier the application for rchearing 15 denied, or, if the
application is granted, then within thirly days after the rendition of the decision on
rchearing, the applicant ay apply 16 the circuit court of the county where the
hearing was held or in which the commission has its principal office for 2 writ of
certiorari oF revigw (hercin relorred 10 as 3 writ of review) for the purpese of
huvine the ressonableness or lawfulness of the original order or decision or the
order or decision on rehearing inguired jnlo or determined. The writ shall he
made retirnable not later than thiny days afier the dute of the issuance thereol
and shall divect the commission io centify its record in the case to the court, On

"
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the return day the cause shall be heard by the cirouit court, unless for 2 good cause
shown the same may be continued. No new or additional evidence may be
introduced upon the hearing in the circuit count but the cause shall be heard by the
cowrt without the intervention of a jury on the evidence and exhibits introduced
before the commission and cerified to by it. The commission and each party to
the action or proceeding before the commission shall have the right to appear in
the review proceedings. Uponp the hearipe the eircujt court shall enter judgment
gither affirming or seiting aside the order of the commission nnder review, In the
case the order js reversed by remson of the commission failing to receive
testimony properly proffered, the court shall remand the cause to the comenission,
with instructions to receive the testimony so proffered and rejected, and enter a
new order based upon the evidence theretofore taken, and such as it is directed to
receive. The court may, in its discretion, remand any cause which is revarsed by
it 1o the comrission for further action. No court in this state, except the circuit
courts to the extent herein specified and the supreme court or the court of appeals
on appeal, shall have jurisdiction to review, reverss, correct or annul any order or
tecision of the commission or 1o suspend or delay the executing or operation
thereof, or to enjoin, restrain ot interfere with the commission in the performance
of i1s official duties. The circuit courts of this state shall always be dsemed open
for the trial of suits brought to review the orders and decisions of the commission
ag provided in the public service commission law and the same shall be tried and
determined as suits in equity. (Emphasis added),

Judicial review of an order of the Commission is limited to a review of the “reasonableness or

lawfylness."”

6. Inzsofer as "rcasonableness” is concemned, the courts must accept factual findings

of the Commission that ave supported by competent and substantial evidence on the whoie

.-

record, and the court cannol substitute its findings of fact for those of the Commission.? As the

Missouri Supreme Court has explained:

.. .The public service commission is essentially an agency of the Legislature and
its powers are referable 10 (he police power of the state, It is a fact-finding bedy,
exclusively entrusted and charged by the Legislature to deal with and determine
the specialized problems arising out of the operation of public utilities. It hasa
staff of lechnical and professional experts to aid it in the ascomplishment of its
statitory powers, lts supervision of the public wilities of this suate is a continuing
one and its orders and directives with regapd to any phasc of the operation of any

... 0672772003 09:50AM
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wility are always subject to change to meet changing conditions, as the
commission, in its discretion, may deem to be in the public interest. Cgurts of

evisw o such functi They do not examine the record n jew
o the ¢ of determinin wha! order they would havc adc As long as the

ission acts in ac wi e s aw 5 and d igions
d not run afou] of constituti d_statuto i nd grent

powers of the stale, it is engaged in an exercise of police gower of the state, with
whigh jt is not the provinee of the court to mierfere, It i, therefore, meaningfull
stated j ection 5 of Seetion 336140, as ded in 1953, "the court shall nat
substitute its discretion for discretion legally vested in the agency.”

it is that the judicial function neither requires nor justifies distepard of

the findings of th ission. Those findings are pritna facie correct und
Section 386.270, and _the complaining oarty carrjes the burden of making a
convinging showing that the 1 rea t lawful, Consequently, we ara
convinced and we hold that the clause in Secrion 386.5]¢ stating that cases on
review "shall be tried and determined as suits i ity in the i
the over-all remedial purposes of the entire act, means no more than that when the
court has detegm;‘ngg wheather an order or daaisign of the commission (made i the
awfui exercise of {ts discretjonary powers) is sup__t_mrtcd by competent and

tial evidence upn W rd and i s etime
canVerselv stated, whether it 15 arbitrary or capricious or is against the
gverwhelming weight of the evidence, the court has perfonmed its whole duty.
(Underlined added, Itelics in original opinion.)’

7. In reviewing the rcasonableness of an order of the Commission, the Court
considers the evidence in the light most favorable 1o the agency together with all reasonable
supporting inferences; if (he evidence permits either of two opposite findings, the Court must
defer to the ﬁ::u;ings of the Commission.'® Only when a Commission order is clcarly contrary to

the overwhelming weight of the evidence may a count sel it aside.!' Decisions of the

Commission on factual issues are presumed correct.’> The burden of proof is on the party

® Srate of Missouri Ex. Rel. Chicago, Rock Island & Pacific Railroad Company v. Public Service

Commission of the State of Missouri, 312 8.W.2d 791, 796 (Mo. 1958).

riendship Village of Sowh County, et 2l v ic Service Commission of Missonri, 907
§.W.2d 339, 345 (Mo. App. 1995).
H lg

12 Grae ex. rele U8, Water/Lexinuon, et ol v. Missourj Publie Service Conumission, 795
S.W.24 593, 595 (Mo. App. 1994),

L
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. (
seeking to set aside the order of the Comrission to ghow by clear and san'sfacmry evidence that

the order complained of is unreasonable or unlawful."’

B. An order's "lawfulness” turns on whether the Commission had the stanutory
authority to act as it did.'! When determining whether the Commission's order is lawful, the
reviewing court exercises unrestricted, independent judgment and must corract erroneous
interpretations of the law. '

5. The Comnmussion established Case‘No. TO-2001-467 on March 13, 2001, in
response to the Commission Staff's March 1, 2001, Motion to Open Case, In its Motion to Open
Case, the Commission Staff requested thal the Commission open a new case to investigate the
state of competition in SBC Missouri’s exchanges, pursuant to Section 392.245.5 RSMe. 2000.
In its Order Estabiishing Case, Direcling Notice, Joining Parties, and Granting Protective Order,
the Commission found that a new case “should be established for the purpose of investigating the
state of competition in SBC Missouri exchanges in accordznce with Section 392,245, RSMo
2000."'¢ The Commission also made SBC Missouri and 70 competitive local exchange
telecommunications companies (CLECs) panies to this case.

10, .Section 292.245.5 RSMo 2000, provides as follows:

Each tclecommunications service of an  Incumbent local exchange

telecommunications company shall be classified as competitive in any exchange

in which at least one allemative local exchange 1elecommunications company has

besn certified under section 392.455 and has provided basic local

telecommunications service in that exchange for al least five years, unless the

commission determaines. afler notice-and & hearing, that effective competition docs
" not exist in the exchange for such service. The commission shall, from time lo

i 1 of Missouri, Y07
§.W.2d 339, ;44(Mo App 1995),

I‘Lti‘
MFLp. 105
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time, on its own motion or motion by an incumbent local exchanpe
telecommunications company, investigate the state of competition in sach
exchange where an alternative local exchange telecommunications company has
been certified to provide locel exchange telecommunications service and shall

~ determine, no later than five years foliowing the first certification of an alternative
local exchange telecommunications company in such exchange, whether effective
competition exists in the exchange for the various services of the incumbent local
exchange telecommunications company.

1L

The Legislature provided an explicit roadmap for the Commission to determine if

effective competition exists for a particular service. “Effective competition” is defined in

Section 386.020(13) RSMo. 2000, and requires the Commisgion to consider the following

factors:
(2)
it
(©)

(d)
(e}

12,

The sxtent to which services are available from altemative providers in the
relevant market;

The extent lo which the services of altemative providers are functionally
equivalent or substitutable at comparable rates, terms and conditions;

The extent to which the purposes and policies of chapter 352, RSMo,
including the reasonableness of rates, as set out in section 392.185, RSMo,
are being advanced;

Existing economic or regulatory barriers to entry; and

Any other factors deemed relevant by the commission and necessary to
implement the purposcs and policies of chapter 392, RSMo.

Section 392.245.5 RSMo. 2000, provides that the Commission must examine the

state of competition, with the intent of eliminating price cap regulation, ho later than § years after

2 CLEC has been certified to provide service in an exchangc.” Communications Cable-Laying

Company d/b/a Dial US became the first CLEC certificated in Missour] when its tariffs were

approved by the Commission in January, 1997." Dial US began providing service in Springfield

immediately thereafter. Competition in most other major exchanges began in the months afier

Tanuary, 1997 and now exiends to all $BC Missouri exchanges.'”

' L.F.. Ex. 16, Hughes Direct, p. 17.

" 1.

M1LF. Ex 16, Hughes Dircew p. 26.
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13. With the passage of House Bill 360 in 1987, the Missouri legisiature provided the
Commission with authority to begin recognizing services and service providers as competitive.?®
The legislature enacted procedures 1o allow a company to seek clagsification of its servicss or
itself (as a.mmpany) as either transitionally competitive or as competitive ?! Companies began

‘ seeking transitionally competitive classification for services in 1987. Under the transitionally
competitive classification, prices for services could be placed into rate bands that define a
minimum and maximum price range.”* The price for sﬁices utilizing rate bands could be
adjusted within the approved bands by providing notie¢ 1o the Comrnission within ten days of the
effective date of any change 2!

14.  Under House Bill 360, full competitive classification for services allowed wse of
the same rate band flexibility granted with ransitionally competitive classification.” inthe
alternative, companies sesking to change rales for competitive services may do so outside the
rate band process simply by filing notices with the Commission.”™ Price increases are subject to
a tariff filing and notice to all affected customers ten days in advance® Price decreases are

subject to a seven day Commission notice requircment.®® In addition, compenyve classification

20 Id. }
t 8ee Section 392.361 RSMo. 2000.

¥ LF, Ex, 16, Hughes Dircct. p. 7.

Y Sea, Section 302.510,1 R8Mo. 2000.
4 gee, Section 392.510.3 RSMe. 2000.
B

W 8o, Section 392.500 RSMo. 2000.

¥ Sea. Section 392.500(2) RSMo. 2000.
¥ Sue, Section 392.500(1) RSMa, 2001,

... .. 0672772003 09:50AM
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for tzjccommunications service permits & company to make & tariff filing regarding ihat service -
without cost support.?

15, Under Section 392,361 RSMo. 2000, a wlecommunications company sesking
either transitionally competitive or compastitive classification for a service must show, based
upon all relevant factors, that the servies is subject to sufficient competition to justify a lesser
degree of regulation.’® Sectien 392,370 RSMo, 2000, as adopted in House Bill 360, also
provides that any transitionally competitive service offered by a noncompetitive local exchange
telecommunications company shall be classified as competitive afler o 3-year period ¥
However, the Coﬁmxission is also authorized to extend the transitionally competitive designation
for designated periods.”

16, In 1992, SBC Missouri filed a petition seeking classification of its MTS, Operator
Services, WATS.Service and Digiml Private Line Services as transitionally competitive.® In its
petition, SBC Missouri stated that these services met the requirements of Section 392.370.1
RSMo in that they were the same a3, substitutable for, or equivalent to competitive services
provided by other telecommunications carmiers within its service eritory,

17.  -Inits December 21, 1992 Order in Case No. TQO-93-116, the Commission found
that SBC Missouri’s MTS Service was substittable for IXCs' MTS Services.”® The

Commission found that SBC Missouri‘s 800 and Maximizer® 800 service were srubstitutab!e for

 8ee, Section 392.370,7 RSMo. 2000.
" See Section 392.361.4 RSMo. 2000,
U Soe, Seetion 392.370.1 RSMo. 2000,
Y gee, Section 392.370.2 RSMo. 2000,
" L.F., Ex. 16, Hughes Divect. p. 10,
“l@

14,

06/27/2003
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IXCs® 800 services,” The Commission found that SBC Missouri's WATS Service was
substitutable for IXCs' WATS Services.”” The Commission found that SBC Missouri's Digital
Private Line and Special Access Services were “equivalent” gervices to IXC provided services —
functionally equivalent and cornpletely interchangeable in use.” Finally, the Commission found
that SBC Missouri’s Operator Services were substitutable for comparable services provided by
IXCs.”® The Commission determined that SBC Missouri’s MTS toll service, WATS, Maximizer
800, Digital Private Line, special access and Operator Sewices should be deemed transitionally
competitive services.*’ On January 10, 1996, three years after the effective date of transitionally
competitive status for these services, and before the effective date of 8B 507, the Commission —
following a complaint filing by Relator QPC -- extended the transitionally competitive status for
these services for an additional three years, uatil January 10, 1999.' The Commission, however,
took no furth& action to extend the transitionally competitive status of these services beyond
January 10, 1999.

18,  The Missour legislature passed Senate Bill (SB) 507 in 1996. SB 507 authorized
competitive local exchange carriers {CLECs) 10 begin providing basic local elecommunications
service in competition with inoutmbent Jocal exchange carricrs (ILECS) such as SBC Missouri.*?
SB 507 also included provisions Lo ensure a ievel playing [ield for al] providers, by allowing

ILECs such 25 SBC Missouri the opportunity to gain {reedom from traditional rate of return

M m|
T4,
X L‘l
¥4
iy i_'zl.
1 Repora ler, p. 31 (L.F. p. 1300),
“* LF., Ex. 16, Hughes Dircet. pp. 13-14,

10 ,
e __.___. . 06/27/2003 09:50RM
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regulation.”’ SB 507 provided for a phased-in approach, SB 507 directed the Commission to
regulate large 1LECs via price cap regulation upon the initiation of local competition in the large
ILEC's service area.”® Under Section 392.245.2 RSMo 2000, a large ILEC does not “clect™ to
become subject to price cap regulation. Rather, Section 392.245.2 RSMo. 2000 provides that
Jarge ILECs “'shall be subject 1o price cap regulation once the Commission determines that an

 alternative [ocal exchange telecommunications company has been certified to provide basic local
lelecommunications service and is providing such servics in any part of the large ILEC's service
area. On March 21, 1997, SBC Missour] asked the Commission to determine that SBC Missourd
was subjeet 10 price cap regulation pursuam to Section 392.245.2 R3Mo _2000.‘5 In Case No.
T0-97-397, the Commission made the required determination that $BC Missouri was subject to
price cap regulation, effective September 26, 1997.

19.  Under price cap regulation, as provided for in Section 392.245.4 RSMo, 2000,
after January 1, 2000, the maximum allowable prices to be charged for exchange access
(switched access) and basic local lelecommunications sarvices are changed annually by aither the
change in the telephone service component of the consumer price index (CP1-TS) for the
preceding twelve months, or upon request by the company and approval of the Commission, by
the change in the gross domestic product pﬁce index (GDP-PI) for the preceding twelve months,

nunus the productivity offset established for telecommunications service by the FCC and

LR !é

* L.F. Bx. 16, Hughes Dircey, p. 14.
a4

f1d.

an I_d_
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edjusted for exogenous factors.”” In addition, a price cap regulated company can saise rates on
non-basic services by a maximum of 8 percent for each of the following twelve month periods.4
20, . SBC Missouri submitted substantial evidence, that there are altemative providers
who are providing functionally equivalent or substitutable services thronghont SBC Missouri's
Missouri exchanges, at cornparable rates, teoms and conditions, and have been for many years,*?
Moreover, with the advent of local competitidn provided ynder SB 507, functionally equivalent
or substitatable services being provided by alternative providers have increased substantially,
The Commission found in March, 2001, in Case No. TO-99-227 (the case in which it
recommended to the FCC that SBC Missour] bé autherized to provide long distance service in
Missouri), that CLECs are currently providing basic local telecommunications service to
customers in all of SBC Missouri's exchanges, and SBC Missouri has “fully opened” all of its
roarkets 10 competitors. In addition, IXCs provide services that are also functionally equivalent
to or substitutable for some of SBC Missouri's services, including intercxchénge services (e.g.,
intral ATA Toll, 800 Services), opcrator and directory services, and dedicated services (e.g.,
private line and special access).” Furthermors, there arc a number of alternate providers of
functionally equivalent or substiiuable services that are not under the jurisdiction of the
Commission. Some of these alternate providers include, bul are not limited to, wireless camiers,

cable TV providers, Internet service providers, [ixed satellite providers and customer premises

equipment (CPE) manufacturcrs,™

L., Ex. 16, Hughes Dirett. p. 15.
M.

? LF. Ex. 16. Hughes Direct, pp. 18-19,

*LF., Ex. 16. Hughes Dirget, p. 19,

3 l_d_-
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21.  SBC Missouri presented substantial evidence of local competition to the
Commission. As of April, 2001, a conservative estimate of the local market share pained by
CLECs throughout the state was over fiftecn percent.™ In its Margh 15, 2001 Order in Cass No.
TO-89-227 recommending approval of SBC Missouri's Section 271 application in Missouri, the
Commission found that *CLECs serve approximately 12 percent of 2ccess lineg in SBC Missouri
territory.” There are CLECs operating in all of SBC Missouri’s exchanges in Missour.™*
Furthermore, these CLEC: are providing local services and related services to business and
residential customers, via resale of SBC Missouri’s services, Vthc use of unbundled network
elements purchased from SBC Missouri o 4 Whalesale basis, and the use of CLECs' own
facilities.”

22.  The evidence presented at the hearing was that competition is greatest in more
urban areas. For example, in the St. Louis exchange, where the Commission determined that
effective competition exisis for business services and rejated services, af least §9 CLECs are
providing service.*® Fifty-one CLECs are providing service in the Kangas City exahange, the
other area where the Commission delermined that SBC Missouri’s business services and related
setvices were subject 1o effective competition.’”” Thirty-seven CLECs are providing service in
SBC Missouri’s St. Charles exchange, and thisty-six CLECs are providing service in 8BC

Missouri's Springfield Principal and MCA-! zona.™ The determination of market shares held by

** L.F.. Ex. 16, Hughes Dircel. p, 26.
=,

2y,

 LF., Ex. 16, Hughes Dircet. Sched, 3-1,

.m'
=14,
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competitors in the exchanges where the Commission determined effective competition exists is
highly confidential, but it clearly demonstrates a very substantial level of comperition.

23, With respect to specific market share for CLECs serving business and residential
access lines in Missourl, the evidence presented to the Commission provided concrete and
uncontoveried evidence reﬂecting-me minimum CLEC business market share and residential
market shere throughout SBC Missouri’s Missouri exchanges.™ The uncontroverted evidence
hefare the Commission was that the minimum market share for business services gained by
CLECs statewide exceeded 20%.% In the urban areas where the Commission found SBC
Missouri’s core business services and related ssrvices to be competitive, the minimum level of

“business lines served by CLECs is even higher. As described above, the minimum market share
held by competitors in the Kansas City and St. Louis exchanges is highly confidential, but it
clearly demonstrates a very substantial level of competition in these exchanges.

24.  With respect to CLEC activity in the residential local services market, the
uncontroverted évidence before the Commission was that in both the Harvester and St. Charles
exchangss, the minimum CLEC residential market share is very substantial.

25. -Atthe hearing in this case, SBC Missouri also presented evidence that in the
preceding 18 months, SBC Missouri cxperienced a declining trend for rotail aceess lines.$! Qver
the past 3 quaniers, SBC Mizsouri has expericnced o decrease in the total number of retat lines in

service.” During this same time period, the number of CLEC lines continued to grow,

# See L.F,, Ex. I THC, Hughes Surtebuital, Schedules 5-1 HC through 5-4 HC and 6-1 HC
through 6-4 HC.

"¢ F. BEx. 17 HC, Hughes Surrcbuual. p. B.
" LF., Ex. 17, Hoghes Surrehutlal, p. 14,

fa

y—
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26.  There was also substantial ¢vidence presented to the Commission regarding the

impact of the Internet on competition. Cable TV providers have also besn making upgrades
necessary to make their cable plant capsbie of providing two-way service, which paves the way
for telephony over cable.® The Commission appropriately considered non-traditional forms of
functionally equivalent services which ere available throughsut SBC Missouri’s Missouri

exchanges, in connection with its evaluation of whether SBC Missouri’s services are subject to

effective competition.

27.  There was substantial evidence before the Commissjon regarding the lack of entry

bamers. There are over 600 interexchange carriers providing interexchange service in
Missouri.% There are over 60 ’CLBCs providing a wide range of services, including b#io loca}
services, in Missouri.® On both a wholesale and retail level, altemative providers are offering
services which are functionally equivalent ot substitutable a1 comparable rates, tetms and
conditions. In addition, the availability of resale and unbundled network elements (UNEs),
including combinations of UNES, provide effective ways for CLECs to enter the market with

livtle capital investment.*

2B, .On December 27, 2001, the Commission issued its Report and Order in this case.
In its Report and QOrder, the Commission found that c[Tective competition exists for the following
SRC Missouri services, and as a resull, these services should be designated as competitive: SBC
Missouri's core business swilched scrvices, business line-related services, directory assistance

serviees and the operator services of Busy Line Verification and Busy Line Imerrupt for business

g
** LF.. Ex. 16, Hughes Dircct, p. 22.
fibh lS.l
W7 1_[_]_,'
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customers in the St, Louis and K.ansas‘ City exchanges.® The Commission also found that
effective competition exists for SBC Missouri's residential access line services, residential
access line-related services, Optional Metropolitan Calling Area service, directory assistahc’e
services and the operator services of Busy Line Verification and Busy Line Interrupt for
residential customers ig SBC Missouri’s Harvester end St. Charles exchanges.5 PFinally, the
Coramission found that effective competition exists in all of SBC Missouri’s Missouri exchanges
for Common Chennel Signaling/Signaling System 7 (S57) and Line Information Database

(LIDB) services.”

29.  Inits Report and Order, the Commission also recognized that ecrtain SBC

Missouri services which the Commission had previously declarad wansitionally competitive had
automatically become classified as competitive services throughout SBC Missouri’s Missouri
exchanges on January 10, 1999, in accordance with Section 392.370 RSMo. 2000.7! These
services inelude intralATA private line/dedicated services, intraLATA toll (MTS) services,
Wide Area Telecommunications Sewic?s (WATS) and 800 services, speeial accass servicas, and
operator services other than Busy Line Verification and Rusy Line Interrupt (including station-
lo-statiot, person-to-person, and calling card services).” In addition, the Commission
determined that Section 392.200.8 RSMo. 2000 authorizes SBC Missouri to price high capacity

cxchange access line services and Plexar services on an individual customer basis (ICB).”

" Report apd Order. p. 3. {(L.F. p. 1272).
o
id,

™ Id. Relator OPC dous not challenge 1his determination.
™ Report and Order, p. 4. (I..F.. p. 1273),
I Id. ’

7}

—

d.

14 -
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Finally, the Commission determined that SBC Missouri’s Local Plus and switched access

services are not subject ta effactive competition in any SBC Missouri exchange.™

CONCLUSIONS OF LAW

30.  Relator OPC contends that the Commission “applied the wrong provisions of
Chaprer 392, RSMo and overloaked the televant #nd material facts when it ruled that services
that were classified 25 transitionally competitive in Case No. TO-93-116 are now competitive
services by operation of law under Section 392.370, RSMo 2000 QPC contends that because
SBC Missouri has bsen subject to prics ¢ap regulation pursuant 1o Section 392.245 RSMo. 2000
since November 18, 1997, the Commission could no longer utilize the “classification process
designed for rate of return companies under Sections 392.361 and 392,370, RSMo.’* OPC,
along with invervenors NuVox and the WorldCom companies, elaim that the two systems of
regulation are not compatible and cannot be intermixed ™

31, OPC claims thut becavse SBC Missouri is now subjeet to price-cap repulation
under Section 392.245 RSMo. 2000, the Commission is now precluded as 2 matter of law from
recognizing and confirming that SBC Missoun’s inmraLATA private line/dedicated services,
imralL ATA toii -services, WATS and 300 services, specia) acgess services, station-to-station,
person-to-person and calling card services had been found by the Commission in 1993 1o be
transitionally competitive, In addition. OPC elatms that the Commission is precluded as a matler
of Jaw from conﬁrming that following the initial three-year period of iransitionally competitive

staus required under Section 392.370.1 RSMo. 2000, and the three-yenr extension af that status

bl

4.
™ Initial Briel of OPC. p.6.
™ Initial Briclof QPC. p. 6.
" Initial Brief of OPC. p. 8.
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ordered by the Commission in January, 1996 pursuant to Section 392.370.2 RSMo. 2000, these
services gutomatically becarme classified as a “competitive telecommunications service” pursuant
to Section 392.370.1 RSMoe. 2000,

32, The Court concludes that although the Missouri legislature did not expressty
repeal Sections 392.361 and 370 RSMo. 2000 when it enacted Section 392.245 RSMa. 2000, and
elthough the legislature did not limit the applicability of Sections 392.361 and 370 RSMo. 2000
to telecommunications companies not subject to price cap regulation under Section 392.245
RSMe. 2000, the two regimes are directly inconsistent with each ather.

33.  Insummary, this Count concludes, as a matter of law, that the Missour legislaturs
intended to restrict the application of the mechanism contained in Section 392.361 RSMo. 2000
for having services offered by a noncompetitive telecommunications company classified as
transitionally competitive, and the mechanism contained in Section 392.370 RSMo. 2000 fora
transitionally competitive service offered by a noncompetitive telecommunications combany to
astomatically become classificd as competitive after the passage of three (3) years (and up to two
additional three (3)-year extensions), The Court also concludes that even where the Commission
had already determined, priot 1o the enactment of Section 392.245 REMo. 2000, that certain
services offered by a noncompetitive telccommunications company should be classified as
“Iransitionally competitive,” the legislature intended that the enactment of Section 392.245
RSMo. 2000, supplants that determination, and determinations made by 1the Commission under
the provisé)ns af Sections 392.361 and 370 RSMo. 2000 no longer applyto a
lelccommunications company 1hit becomes subject to price cap regulation under Sceion

392245 RSMo. 2000 prior 1o the expirnion of “transitionally competitive™ slatus,

.. 0672772003 09:50AM
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34,  Tumingto the ConumSSién‘s determinations regerding effective competition,
Relalor OPC also contends that the Commission's determination that effective competition exists
in SBC Missouri’s Kansas City and 5t Louis exchange# for core business switched services,
business line-related services, directory assistance services for business customers, and the
operator services of Busy Line Verificaton and Busy Line Interrupt for business customers (core
business services), and that effective competition exists in SBC Missouri’s St. Charles and
Harvester exchanges for residential access line services, residential access line-related services,
Optional Metropolitan Calling Area service, directory assistance service for residential
customers, and Busy Line Verification and Busy Lina Intetrupt for residential customers (core
residential services), “is unlawful, ungeasonable, unjust, arbitrary and capricious, is not supported
by competent and substantial evidence on the whole record, and constitutes an abuse of
diseretion.™ Despite this laundry list of claimed deficiencies in the Commission’s
determination, OPC relies primarily on a single factor never mentioned in any applicable statute
-~ jtg ¢laim that the uncontroverted and subsiantial compesitive activity has not exerted any
influence on SBC Missouri’s prices — 1o challenge the Jawfulness and reasonableness of the
Commission’s determinations. NuVox/WorldCom also complein that SBC Missouri did not
present any evidence that competition has had “any specific impact™ on SBC Missouri's prices.”

35, Asdescribed below, the Commission's determination that SBC Missouri's core
business services and relaled services face effective compatition (cvaludted using the statutorily
mandated factors contained in Scetion 386.020(13) RSMo. 2000), and should be classified as

campetitive serviees in the Si. Louis and Kansas Cily exchanges, and Lhat SBC Missouri’s core

™ Initial Bref o OPC. pp. 10, 14,
™ faint Brief of NuVax, WorldCon. pp. B, 13,

0672772003 09:50RM
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residential services and related services face effective competition (evaluated using the same
szafutory facrors), and should be classified as compestitive services in the St. Charles and
Harvester exchanges, is both lawful and reasonable, and is fully supported by substantial
evidence considered by the Comumission. After considering all of the evidence regarding
effective competition in these exchanges, the Commission determined that twn catsgories of
services - in two exchanges for core business gervices and two exchanges for core residential
Bervices -- were subject to effective competition and should be classified as competitive. The
evidence of effective competition was more than sufficient to support the Commission's
determination of effective competition for SBC Missouri's business services in the St, Louis and
Kansas City exchanges, and residential services in the Harvester and St. Charles exchanges.

36,  Asthe Commission pointed out in its Report snd Order, the Missour! legislature
specifically identified the factors the Commission was required 1o consider to determine whether
effective competition exists on an exchange by exchange basis for SBC Missouri's services.*®
As described above, in Section 386.020 (13) REMo, 2000, and in the Commission’s Report and

Order, these factors include:

{a) - The extent 1o which services are availablc from aliernative providers in the
rclevant markel;

(b)  The extent to which the services of alternative providers are functionally
equivalent or substitulable at comparable rates, terms and ¢onditions;

{¢) = The extent to which the purposes and policies of Chapter 392, RSMo.
including the reasonablencss of rates, as set out in Section 392.185,
RSMo. are being advanced;

(d)  Existing cconomic or regulalory barriers o eniry; and

(e) Any other factors deemed relevant by the Commission and nceessary o

_ implement the purposes and policies of Chapter 392, REMo,

* Repon and Qrder. p. 9 (L. p, 1278),

0672772003
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37.  Asreflected in the Commission’s Report and Order, the Commission initially

explained its understanding of the factors set forth in Section 386.020(13) R8Mo. 2000." Each
of the five factors listed in Section 386.020(13) were identified and described in general terms.
The Commission then applied its analysis of these factors relevant to a finding of effective
competition to the individual services offered by SBC Missouri in specific exchanges.** When
the Commission’s Report and Order is reviewed in its entirety, as it must bs, ineluding the
sections where the Commission considered the existence of effective competition on a service by
service basis in each exchange, it is clear that the Comumission’s determination that SBC
Missouri's core business services are subject to

effective competition in the Kansas City and St. Louis exchanges, and the Commission's
determination that SBC Missouri's core residentis] serviees are subject to effective competition
in the St. Charles and Harvester exchanges, is lawful and reasonable, and supported by

competent evidence.

38.  Asreflested in its Report and Order in this case, the Commission considered each

of the five sffoctive competition factors listed in Scction 386,020(13) RSMo. 2000, and
considered substantial evidence relating lo each of these five fastors, when it correctly
determined that SBC Missouri's core business services face effective competition, and should
therefore be classified ag compeuilive services, in SBC Missouri's Kansas City and St. Louis
exchanges, When the Commission's seneral analysis of these five factors is coﬁsidcrcd in
conneclion with its very specific analysis relating to distinet services in distinet exehanges, it is

clear that the Commission's determination is lawiul and reasonable.

5 Report and Qrder, pp. =20 (1.F.. pp. 1278-1289).
" Report and Qrder. pp. 2054 (L1, pp. 1289-1323).

21
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39,  Inies initiai, “global” analysis of the frst Section 386.020(13) effective

competition factor (the extent 1o which services are available from altermative providers in the
relevant market), the Commission described both the number of competitors and the market
share obtained by these competitors.” The Commission noted that competition was greatest in
the more urbanized areas, with at least 53 CLECs providing basic losal seyviece {n the St. Louis
exchange® and at least 51 CLECs providing basic local service in the Kansas City exchange,*
whert the Commission ulimately determined SBC Missouri’s core business services face
effective competition and should be classified as competitive services, The Commission also
noted generally that business access line market share loss was not evenly distributed throughout |
SBC Missourl’s 160 Missouri exchanges,*® The Commission noted that in some exchanges,
business access line market share loss was substantial, although not sufficient standing zlone to
find effective competition.®” The Commission went on to cxplain that the evidence presented by
SBC Missouri regarding the business access line marke? share loss, while substantial in several
exchanges, may nevertheless widersiare the actual competitive line losses.™

40.  In considering SBC Missouri’s core busingss services specifically,” the

Commission applied the first effective competition factor and found that SBC Missouri had

8} Report and Order, pp. 12-15 (L.F., pp. 1281-1284),
* Report and Order, p. 13 {L.F.. p. 1282).
yE 1d

% Repon and Order, p. 14 (1.1, p. 1283).

NF I.d.

* Report and Order, pp. 14-15 11.F, pp. 1283-1284).
™ Reporwad Order, pp. 21-25 (L.F. pp. 1290-1294)

0

FAEN
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experienced a substantial markst share loss for core business services in the Kansas City and St.
Louis exchenges.” The Commission clearly did noj determine, however, that the substantial
market share loss for core business services in the Kansas City and SL Louis exchanges alone
justified a finding of cffective compstition, as the Coramission went on to apply the remaining
effective competition factors denominated in Section 386.020(13) RSMo. 2000.”

41.  Inits imtial, “global" analysis of the second Section 386,020(13) effective
competition factor (the extent to which tﬁe services of alternate providers are functionally
equivalent or substitutable 2t comparable rates, tenms and conditions), the Commission
considered whether services from non-regulated sewices, including wireless carmiers, cable TV
providers, Internet service providers, fixed satellite providers, and customer premises equipment
manufacturers should be treated as “finctionally equivalent or substitatable."” While finding it
appropriate to consider such altemativs providers, the Commission determined that the
nformation presenied by SBC Missouri was not sufficiently Missouri-specific or thi;ange-
specific.”? Aceordingly, with respect o these allemative providers, the Commission found that
SBC Missouri had not produced evidence of the impact on SBC Missouri's pricing or product
srategies or plans,™

42.  The Commission’s statements regarding lack of price discipline appear to be
directed 1o its “global™ analysis of SBC Missouri’s ¢laim that afl of its services in all of it

exchanges should be dcemed competitive.”” In its analysis of the specific exchanges where the

" Repon and Order, p. 22 (L.F., p. 1291),

" Report ang Qrder. pp. 22-27 (L.F-, pp. 1291-1296),
214,
1,
o

** Repor and Order. pp. 19-20 (L.F.. pp. 1288-1289),

1Ee)
w

06/27/2003 09:50AM



L i Ceemer w wuirey NU. 95 4Dt 29

Commission found effective compaetition exists for core business serviess, the Commission
elesrly determined that alternative providers were providing substantial competition through
services which were functionally equivalent or substitutable, at comparable rates, terms and
conditions. Accordingly, the Commission determined that competitive offerings of equivalent
services at comparable prices restrained SBC Missouri's pricing. Moreover, the Missouri
legislature has specifically empowered the Commission to reimpose price cap limitations of the

Comrnission if the Commission subsequently determines that effective competition no longer

exists

43, Inits specific analysis of the tecond stanutary effective competition factor as it

applies 1o SBC Missouri's core business services, the Commission noted that SBC Missouri’s
market share loss in the Kansas City and St. Louis cxchanges was a direct result of alternative
providers providing substitutable or functionally equivalent services in these exchanges.” The
testimony introduced by SBC Missouri at the Commission hearing supports this finding, as SBC
Missouri established both the vast number of providers, and the prices charged for comparable
services had resulted in a substantial market share loss.” The Commission found that
competitors had wilized pricing strategies 1o obtain a substantial share of the market.”?

44.  Initsinitial, “global” ahalysis of the third Section 386.020(13) effective
comperition factor (the extent to which the purposes and policies of Chaper 392, RSMo.,

including the reasonableness of rates us sel oul in Section 392.185 RiMo., ate baing advanced),

™ Goa, Seetion 302.245.5 RSMo. 2000,
7 Renort and Qedgr, p. 22 (L1, p. 12000

L] _[.!L
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the Commission referred to its earlier recital of the purpeses and policics of Chapter 392, as set

out in Section 392,185 RSMe. 2000;

(1)  Promote universally available and widely affordable telecommunications
services,

(2)  Maintain and advance the efficiency and availability of telecommunications
services;

(3)  Promote diversity in the supply of telecommunications services and products
throughout the state of Missoun;

(4)  Ensure that customers pay only reasonable charges for telecommunications
services; :

(5}  Permit flexible regulation of compelitive telecommunications compa.mes and
competitive telecommunications services;

(6)  Allow full and fair compstilion to function 2s a substitute for regulation when

consistent with the protection of ratepayers and otherwise consistent with the
public interest;

(7)  Promote parity of urban and rural telecommunications services;

(8)  Promole economic, ¢ducational, health care and sultural snhancements; and

(9)  Protect ¢consumer privacy.

45, T‘he Commission noted that one of the purposes of Chapter 392 {s that “customers
pay only reasonable charges for the telccommunications servics.”'® The Commission also
found generally that “full and fair compelition acls as a substitute for regulation by exerting
discipline on prices and moviny thosc prices loward ecanomic cost”™ as described in Séction

392.185(6).'"' The Commission alse indicatcd that customers benefit fom more competition

R eport and Qrdar. pp. 16-17 (1.1 pp. 1285-12806).

114 !ﬂ*
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because of competitors” ability to quickly adapt to 2 changing ma:kctpias:, and because
competition will move prices toward costs. which result in rcasonable prices.'®

46,  Inits specific analysis of the third statutory effective competition factor as applied
to SBC Missouri core business services, Lhe Commission made several specific findings that are

consistent with this fastor and the underlying purposes of Chapter 392. Ag deseribed above, the

Commission noted that SBC Missouri’s market share loss for core buginess services in the
Kansas City and St. Louis exchangss was due 10 2 large number of alternative providers
providing substitutable or funetionally equivalent services.'™ The Commission also ﬁoted
evidencs submitted by the Comrnission Staff indicating the presence of CLEC-owned fiber
networks within 1000 feet of a significant quantity of business (and residential) customers in the
Kansas City and St. Louis exchanges,'™ The Commission also referred to the evidence
submitted in this case regarding the Jarge number of CLECs actually providing both resale and
facilities-based service in the Kansas City and St, Louis exchanges, the large number of CLECs
certifisd to do business in these (wo exchanges, and the comparative longevity of the companies
doing business in these two exchanges.'® All of this evidence advances onc or more of the
purposes of Chapter 392, as sei forth above and in Section 392.185 RSMo. 2000, and was
appropriately considered by the Commission.

47.  Inits initial, “global” analysis of the fourth Section 386.020(13) effective

~ compclition factor (existing economic or regulatory bamers to cntry), the Coﬁxmissiau noted that

the gvidence submitted by SBC Missouri regarding the number of companies that have become

102 gy

" Report and Order, p, 22 (L.F.. p. 1291},

It !_d.,
g

—
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certificated and have approved tariffs is relevant 1o analyzing barriers to entry and the overall
status of competition.!"® The Commission also stated that such evidence, standing alone, did not
persuade the Commission thar effestive competition exists.'” 'fhc Commission also explainad
that the evidence presented at the hearing regarding the availability of resale and unbundied
network elernents,'®® both of which are available for CLECS to serve custormers in every SBC
Missourl exchange in Missouri, provide an effective way for CLECs to enter the market with
little capital investment.'® The Commisston referred to the “multitude™ of CLECs actually
providing service in Missouri, and concluded that based on this evidenee, "it is clear that the

regulatory barriers that onee prevented competitors from offering altematives in the marketplace

are disappearing "'

48.  The Commission also found that its decision in Case No. T0-96-227, in which the

Commission determined that SBC Missouri had fully complied with the requiremnents of Section
271 of the federal Telecommunications Act of 1996, and that SBC Missouri’s local markets were
“open 1o competition” was reievant.'"' Again, the Commission indicated that this finding,
standing alone, is not equivalent 1o a finding of effective competition.'!?

49.  -In its specific analysis of the fourth statutory effective competition factor as

applied to SBC Missouri's core business services, as described above, the Commission indicated

1¢ R epont and Order, p. 17 (L.F., p. 1286).
107 Id. ]

¥ Unbundled Network Elemenis, or UNEs, refer to individual pieces of SBC Missouri's

newwork that CLECs rmay obtain from SBC Missouni at Commission-approved wholesale rates,

and which arc used by CLECS 1o provide basie Jocal services in direct competition with SBC
Missouri.

W4

"' Repont and Order, pp. 17-18 (L.F.. pp. 1286-1287).
"I Repor and Order, p. 18 (L.E. p. 1287).
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that in addition to SBC Missouri’s loss of market sh&e for core business services in the Kansas
City and St. Louis exchanges, the Cornmission also relied on the number of carriers, including
resellers, actually providing both resale and facilities-based service in these two exchanges, the
“overwhelming” number of carriers certified to do business in these two exchangss, the

cornparative longevity of these companies and the presence of CLEC-owned fiber networks in

these exchanges.'" The Commission lawfully end reasonably concluded that thess factors

establish that there are no existing economic or regulatory barriers to CLEC eniry into the core
business services market place in SBC Missouri’s Kansas City and St. Louis exchanges.

§0.  Finally, in its “global™ analysis of the final, “catch-2ll” effeetive competition
factor under Section 386.020(13) RSMo. 2000, the Commission indicated thet it also considered
alternative services that are not regulated by the Commissian, including e-mail, cable broadband,
and mobile phones. The Commission noted thal the evidence presented reparding the
generalized presence of such allemative communications throughout the state did not, in the
absence of CLEC-owned, facilitics-based competition, constitute persuasive evidence of
effective competition.''* The Commission also noted SBC Missouri's testimony regarding the
cusiomet benefits of additional pricing {lexibility, which would "increase SBC Missouri’s ability
to restructure services and offer value-added packaging.” """ In its specific analysis relating to
core business services, the Commission noted thay speeifie svidence of facilmes based CLEC

competitiof in the St. Louis and Kansas City exchanges had been presented, and thay based on

"} Renont and Quder. p. 22 (1.F., p. 1291).
Hd i_d._.
e [El-
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“all" of the relevant factors, effective competition exists for SBC Missouri's core business
services in the Kansas Cily and St. Louise exchanges.''®

31.  The Commission’s analysis of effective competition throughout SBC Missouri's
exchanges, as set forth in the Commission’s Report and Order, reflects that the Comumission
engaged in & detailed analysis and weighing of each of the five effestive competition factors
identified by the Missouri jegislanire in Section 386.020(13) RSMo, 2000. The Comunission's
analysis included both a general anaiysis of these five factors, as well as an analysis of these five
factors as applied 10 SBC Missouri’s core business services on an exchange basis. The
Commisgion acted consistent with the provisions of Sections 386.020(13) and 392.245 RSMo.
2000. When viewed in its entirety, it is ¢lear that the Commission’s Report and Qrder, and
specifically the Commission’s determination that SBC Missouri's core business services face
effective competition and should be classified as competitive in SBC Missouri’s Kansas City and
8t. Louis exchanges, is lawful, reasonable, and fully supported by competent evidence.

52.  Aswith the Commission's analysis and application of the ﬁyc statutory effective
competition factors to SBC Missouri’s core business services, the Cornmi.ssion appropriately
considered each-of the five effective competition factors listed in Section 386.020(13) RSMo.
2000, and considered substantial evidence rolating 1o each of these five factors, when it
determined that SBC Missouri's core residential services face effeetive competition, and should
therefore be classified a3 competitive services, in SBC Missoun's St Charles and Harvester,
Missouri exchanges. As described below, the Comimission's gencral snalysis of these [ive
factors in conjunclion with its very specific malysis relating o distinet services in distinct

exchanges, conform the Commission's dowermination that SBC Missount’s ¢ore residential

310

Repon and Order. p- 22 (L1, 1291).
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services face effective comperition in wo of SBC Missouri’s 160 exchanges in Missouri, and
that these services should be classified a5 competitive services in those two exchanges, is both

lawful and reasonable, and supported by substantial and competent evidence.

53.  In s general analysis of the first statutory effective competition factor, the
Commission found that afier reviewing the evidence of compssitive activity provided by SBC

Missouri, including the "ﬁement of market share lost by SBC Missouri o its competitors in each

exchange,"""” with the exception of wo exchanges (i.c., SBC Missouri's St. Charles and

Harvester exchanges), CLECs sre not providing 2 "substantial” percentage of the residential local

service in SBC Missour] exchanges."® As described above, the Commission also explained that

the evidence preseated by SBC Missouri regarding the residential access line market share 1oss,

while substantial in just two exchanges, may actually undersrate the actual competitive line

losses.''? Nevertheless, the Commission also found that SBC Missouri’s estimates for the

minimum number of access lines being served by competitors for residential eustomers were

Teasonabie, reflecting the mininnegm CLEC residential market share throughowt SBC Missouri's

exchanges,'®

54. -in copsidering the first effective competition facior and applying it to SBC
Missouri's core residential services specifically,’ the Commission found that SBC Missouri bad
éxpenienced 2 "substantial" market share loss for core residential services in both the St. Charles

and Harvester exchanges.'™ The Commission also noted that the evidence presented by SBC

" Report and Order, p. 14 (LF.. a. 1283

HE} &
" Report and Qrder, pp. 14-15 (L.F.. pp. 1283-1284),

*' Repert and Order, p. 15 (L.F..p. 1284y,
"} Reporl and Qrder. pp. 3135 (L.F. pp. 13001304},
"** Report and Order. p. 32 (1.F.. p. 1301).
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Missouri shows that there are 27 CLECs serving customers in SBC; Missouri's Harvester
exchange, and 31 -CLECSs serving customers in SBC Missouri’s St, Cherles exchange.'™

55,  Relator OPC contends the Commission made no finding that the effective
competition it found existed in the St. Charles and Harvester exchanges is “viable for the long
vun” or is more than 2 "trial program.™'** The Missouri Iegislature established the factors the
Comunission was required to utilize to determine effective competition and the Commission,
utilizing the criteria mandated b.y the izgislature, made the express finding that SBC Missouri
had demonstrated the existence of effective competition in these two exchanges. Section
386,020(13) RSMo. 2000 does not require the Commission to make the finding OPC demands.
In any event, the Missouri legislature has specifically empowered the Commission in Section
392.245.5 RSMo. 2000 to eliminate 2 competitive classification if the Commission subsequently
determines that effective competition no longer exists.'*® If this were to oceur, price cap
regulation would be reimposed.'®

56.  Inits initial, “global" anzlysis of the second Section 386.020(13) sffective
competition factor the Commission considered whether services from non-regulated services,
including wireless carriers, cable TV providers, Internet service providers, fixed satellite
providers, and customer premises ¢quipment manufacturers should be treated as “functionatly

equivalent or substitutablc."'¥’ As described above, the Commission found it appropriate to

12} Ld
" nitial Brief of OPC. p. 15.
1% coa. Suction 392.245.5 RSMa., 20004,
I2a
Id.

l;"’m:
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consider these types ofsaﬁice&.‘“ Consigtent with its more general znalysis in this section of its
Report and QOrder, the Commission found that the evidence presented at the hearing did not
establish that these altzrnative providers provide "functionally equivalent or subsﬁmtabie"
services for "all” of SBC Missouri’s repulated service offerings throughout SBC Missouri’s
Missouri exchanges.'” As with its general analysis of this factor applicable to SBC Missouti's
core business sarvices, the Commission found that SBC Missouri had not produced evidence of
the impact alternative providers had on SBC Missouri's pricing or product strategies.'*® The
Commission did not make this finding with regard to SBC Massouri’s sewifm generally, or with
respect to SBC Missouri’s cors residantial satvices specificalty.

57.  Inits specific analysis of the second effective competition factor as applied to

SBC Missouri's core residential servi;es, the Commission found that "a substantial number of
residential customers are being provided functionally equivalent or substifutable basic local
service from widely available CLEC-owned cable telephony facilities i the St. Charles and
Harvester exchanges.”'”' The Commission's Repont and Order makes it ¢lear that SBC
Missouri’s loss of "a subslantial markel share of residential customers in those exchanges” was a
direct result of-alternative providers providing substitutable or functionally cquivalent services in
SBC Missouri’s St. Charles and Harvester exchanges.’ The evidence submitted by SBC
Missouri at the Commission hearing ¢slablished that the residential services of sltemative

providers actually eperating in SBC Missouri’s St. Charles and Harvester exchanges are

'™ Renort and Qrder. p. 16 (L.F.. p. 1285).
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functionally equivalent or substitntable, 2t comparable rates, 1erms and conditions, for the
residential services offered by SBC Missouri in those same exchanges. The substantial market
share achieved by CLECs serving residential eustomers in these two exchanges provides
additional evidence that CLECs are providing functionally eguivalent or substitutable services at
comparable rates, terms and conditions. The Commission's findings on this factor are clearly
lawful and rezsonable, and supported by the evidence.

58.  As described above, in its initial, “global” analysis of the third statutory effective
cumpetitioh factor, as applied to SBC Missouri’s residentia] services, the Commiasion

| refarred 1o its eartier recital of the purposes and policies of Chapter 352, as set out in Section
392,185 RSMo. 2000. The Commission neted that ene of the purposes of Chapter 392 is that
“cugtomers pay only reasonable charges for the telecommunications service."'*> The
Commission also noted that “ful} and fair competition acts 25 a substitute for regulation by
exerting discipling on prices and moving those prices toward economic cost” as described in
Section 392.185(6).* The Cormmission also indicated that customers benefit from competition
because of competitors’ ability to quickly adapt to a changing markeiplace and because
competition results in reasonable prices.'*?

59,  In fts specific analysis of the third statutory effective cornpetition factor as applied
to SBC Missouri’s core residential services, the Commission made several specific findings that
are consistent with this factor. Ag described above, the Commission found that SBC Miszoun's
“substantial” market shate loss for ils core residential services in the; Harvester and St, Charles

exchanges wag dué 10 a large number of comipetitors. providing functionally cquivalent or

13 peporrand Order p. 17 (L.F.. p. 1286).
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substitutable basic Jocal service in these two exchanges,® The Commission specifically

recognized the "widely available CLEC-owned cabie tejephony facilinies in the St, Charles and |
Harvesrer exchanges.”'?’ The Commission also noted that there are 27 CLECS serving

customers in the Harvester exchange and 31 CLECs serving customers in the St. Charles

exchange.'*® Al of this evidence is relevant to the advancement of the purpases and policies of

Chapter 392, as set out in Section 392.185 RSMo. 2000, and was appropriately considered by the
Commission in itz evaluation of this effective competition factor,

60.  Inits initial, “global™ analysis of the fourth statutory effective competition factor,
as applied to SBC Missouri’s residential services, the Commission noted that the evidence
submitred by SBC Missouri regarding the number of companies that have bscome certificated
and have approved tariffs is relevant 1o analyzing barriers to entry and the overall status of ‘
competition,"*® The Commission also explained that the cvideﬁce presented at the hearing
regarding the availability of resale and unbundled network elements--which are available for |
CLECs to serve customers in every SBC Missouri exchange in Missouri--provide an effective
way for CLECS to enter the market with tittle capital investment.® The Commission referved to
the "multitude® of CLECs actually providing service in Missouri, and stated that based on this
evidence, "it is clear that the regulatory barricrs that once prevented competitars from offering,

 alternmives in the marketplace are disappearing”""! The Commission also indicated that another

ralevant factor was its decision in Case No, TO-29-227, in which the Commission determined

10 Qeport and Order, p. 32 (115, p. 1301).
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that SBC Missouri had fully complied with the requirements of Section 271 of the federal
Telecommunications Act of 1996, and found that SBC Missouri's local markets were “open to
competition.”'*?

61, Inits specific analysis of the fourth statutory effective competition as applied to
SBC Missouri's core residential services, the Commission noted that in addition ta SBC
Missouri’s "substantiaﬁ “ loss of market share of residential customers in the St. Charles and
Harvester exchanges, theré are 27 CLECs serving customers in the Harvester exchange, and 31
CLECs setving custamers in the §t, Charles exchange, in addition to the "widely available

CLEC-owned cable telephony facilities in the St. Charles and Harvester exchanges."' ¥ The

JU—————lﬁﬁ-

Commission also indicaved that it retied upon the number of carriers, including reseliers, actually

providing service in these two exchanges, the large number of carriers certified to do business in
these exchanges, the comparative longevity of those corppanies, and the presence of CLEC-
owned facilitics in thess two exchanges, to determine that effective competition exists for SBC
Missour's core residential services in the Harvester and St. Charles exchanges,'

62.  Finally, in its “global’ analysis of the final, “catch-all" statutory effective ‘
competition factor, as applied to SBC Misseuri’s residential services, the Commission indicated
that it also considered alternative services that ate not regulated by the Commission, inchtding e-
mai), cable broadband, and mobile phones a5 “other factors” under Section 386.020(13)(e)
RSMo. 2000."** The Commission noted Wt the evidenge presented regarding the generalized

presence of such altermative communications throughout the state did not, in the absence of

42 Report snd Order. p. 18 (LLF.. p. 1287).
3 Report and Qrder, p. 32 (L.F., n. L)
" Repon and Qrder. i, 33 (L., p. 1303),
“* Repont ing Order, LAY (L.F. . 12883
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CLEC-owned, facilit es~base.d competition, constitute persuasive evidence of ¢ffective
compatition.** The Commission also noted SBC Missouri's testimony regarding the customer
benefits of additional pricing flexibility, whicﬁ would "increase SBC Missouri’s abjlity 1o
restructure sérvices and offer valus-added packaging."'*” In its specific analysis of the fina)
statutory effective competition factor as it appliss to SBC Missourt's core residential services, |
the Conunissioh noted that facilities based compstition was present in the St. Charles and
Harvester cxchanges and provided further proof of the existence of effective competition. !“®

63.  Asit did with respect to its analysis of core business services, the Comnmission's

Report and Order in this case reflects that the Commission engaged in a detailed analysis and
application of each of the five cffective competition factors identified by the Missoun legislature
in Section 386,020(13) RSMo. 2000 10 SBC Missouri’s core tesidential services, as it was
required to do under Section 392.245 RSMa, 2000. The Comumission's analysls included both a
general analysis of these five factors, as well as an analysis of the five statutory effective
competition factors applied 1o SBC Missouri’s core residential services on an individual
exchange basis, The Commission weighed these various factors and exercised its diseretion in
dctcr:ﬁining that the evidence established effective competition exists for SBC Missouri's
residential services in the St. Charles and Harvester exchanges. When viewed in its entirety, it is
clear that the Commission's Report and Order, and specifieally the Commission's determination
that SBC Missouri's core residential services face effective competition and should be classified
‘as compatitive in SBC Missouri's Harvester and St Charles exchanges, is lanviud, reasonable.

and supported by competent and subsiantiat evidence.
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