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INTRODUCTION

In its December 27, 2001 Report and Order in Case No. TO-2001-467, Respondent

Missouri Public.Service Commission (Commission) determined, after an evidentiary hearing,

that effective competition exists for SBC Missouri's core business services and services related

thereto in SBC Missouri's Kansas City and St . Louis exchanges- 1 The Commission also found

that effective competition exists for SRC Missouri's core residential services and services related

thereto iii SBC Missouri's Harvester and St . Charles exchanges-2 Finally, the Commission found

1hat effective competition exisis In all of sac Missouri's exchanges for Common Clumnel
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SignallinglSignatiing System 7 and Line Informatlon Databaso services .' Based on its

determination that these services were subject to effective competition in the exchanges

identified, the Commission classified these services as competitive telecommunications services

pursuant to Section 392.245 RSMo. 2000.°

In its Report and rder. the Commission also acknowledged that certain SBC Missouri

services which the Commission had previously declared transitionally competitive had

automatically become classified as competitive services throughout SBC Missouri's exchanges

on January 10, 1999, in accordance with Section 392-370 RSMo. 2000! The-so services include

intraLATA private lineldedicated services, intraLATA toll services, Wide Area

Telecommunications Services (WATS) and $00 services, special access services, and operator

services other than Busy Line Verification and Busy Line Interrupt (including station-to-station,

person-to-person, and calling card services).°

Relator Office of the Public Counsel (OPC) seeks review of the Commission's Report

and Order, and in particular the Commission's determination ofeffective competition in two

exchanges forSBC Missouri's core business services and related services and two other

exchanges for core residential services and related services, as well as the Commission's

acknowledgement of competitive classification for those services that the Commission had

previously classified as transitionally competitive, The Cottrl, )raving reviewed the record and

the briefs presented, and having considered the oral arguments of the parties, makes these

Findings of Fact, Conclusions of Law and Judgment .

' Reports and Order, pp . 52-53 . (L.F . lip. 1311-13221 .
' Rmoti tend Osdor, p. 4, (1 ..f . . p, i?73).
� Id .
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utilities, including telecommunications companies, operating in Missouri . Chapters 386 and 392,

RSMo. 2000.

FINDINGS OFFACT

1 .

	

Respondent Commission is a state agency vested with jurisdiction over public

2.

	

RelatorOPC is a state agency authorized to represent the interests ofthe public in

anyproceeding before or appeal from the Commission. Section 386.710 RSMo.

3 .

	

Intervenor Southwestern Bell Telephone, LB., dPo/a Southwestern Bell Telephone

Company (SBC Missouri) operates as a large incumbent local exchange telecommunications

company as defined in Sections 386,020(22), (30) and (51) RSM*. 2000, and is subject to the

jurisdiction of the Commission pursuant to Section 386.250(2) RSMo. 2000.

a,

	

Intervenors Brooks Fiber Communications of Missouri, Inc., MClmetro Access

Transmission Services, LLC, MCI WorldCom Communications, Inc,, and Intervenor NuVox

Communications of Missouri, Inc. (NuVox/WorldCom) are "alternative local exchange

telecommunications companies" defined in Section 386,020(1) RSMo. 2000, and subject to the

jurisdiction of the Commission pursuant to Stciion 386.250(2) RSMo. 2000,

5 .

	

This Court has jurisdiction to review whether the Commission's determination in

Case No, TO-2001-467 is reasonable and lawful pursuant to Section 386.510 RSMu . 2000,

Section 386.510 provides :

Within thirty days after the application for rehearing is denied, or, if the
application is granted, then within thirty days after the rendition of the decision on
rehearing, the applicant lay apply to the circuit court of the county where the
hcarin~-, was betd or in which the commission has its principal office for a writ of
certiorari or review (herein rcrerred to as a writ of review) for the numose 0f
ltavitw the reasonableness or lawfulness of the original order or dcci i

	

t or tlic
order or decision on rehearing inquired into or determined . The writ shall he
made rotuntabic not later ilmo thirty days after the date of the issuance thereof.
and shall direct the cornmissimt to certify its record in the case to the court, On

s
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the return day the cause shall be heard by the circuit court, unless for a good cause
shown the same may be continued. No new or additional evidence may be
introduced upon the hearing in the circuit court but the cause shall be heard by the
court without the intervention of a jury on the evidence and exhibits introduced
before the commission and certified to by it. The commission and each party to
the action or proceeding before the commission shall have the right to appear in
the review proceedings. Upon the hearing the circuit court shall enter iudcment
either affirming orsetting-aside the order of the commission under review. In the
case the order is reversed by reason of the commission failing to receive
testimony properly proffered, the court shall remand the cause to the commission,
with instructions to receive the testimony so proffered and rejected, and enter a
new order based upon the evidence theretofore taken, and such as it is directed to
receive. The court may, in its discretion, remand any cause which is reversed by
it to the commission for further action . No court in this state, except the circuit
courts to the extent herein specified and the supreme court or the court of appeals
on appeal, shall have iurisdiction to review, reverse, correct or annul any order or
decision of the commission of to suspend or delay the executing or operation
thereof, or to enjoin, restrain or interfere with the commission in the performance
of its official duties . The circuit courts of this state shall always be deemed open
for the trial of suits brought to review the orders and decisions of the commission
as provided in the public service commission law and the same shall be tried and
determined as suits in equity . (Emphasis added) .

lawfulness.

.. . .-im D)»_..-_r . D.-.....___

Judicial review o£ an order of the Commission is limited to a review of the "reasonableness or

6,

	

Insofar as "reasonableness" is concemed, the courts must accept factual findings

of the Commission that are supported by competent and substantial evidence on the whole

rxard, and the court cannot substitute its findings of fact for those of the Commission! As the

Missouri Supreme Court has explained:

. . .The public service commission is essentially an agency of the Legislature and
its powers are referable to the police rower of the state . It is a fact-finding body,
exclusively entrusted and cluaraed by the Legislature to deal with and determine
the specialized problems arising out of the operation of public utilities . It has a
staff of technical and professional expens to aid it in the accomplishment of its
statutory powers. Its supervision oftltc public utilities of this state is a continuing
one and its orders and directives with regard to any phase of the operation of any

- $laic ex, rcl . Public 1Vatcr Sunnly Dis_uJet No_ 3 of Jackson County, Missouri v 'fvTC Burton.
ut~. 379 S.w .2d ;93 . 598 (Mo . 1904y-
x id .

a
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utility are always subject to change to meet changing conditions, as the
commission, in its discretion, may deem to be in the public interest. Courts of
review perform no such function . They do not examif1,e the record under review
fotthe ]ribose of determining what order they would have made. As long as the
_commission acts in accord with due process of law and its findings and decisions

n afoul of constitutional and statutoryerguirements and the inherent
powers of the state,,it is engaged in an exercise of police power of the state, with

t is not the,province of the court to interfere. It is, therefore, meaningfull
stated i subsection 5 ofSection 536.140. as amended in 1953 . "the co shall not
substitute its discretion for dilgretipn legally vested in the agengv~."

So it is that the iudicial function neither requires nor iustifies -disregard of
the findings of the commission. Those findings are prima facie correct under
Section 386270, and the complainin_c party carries the burden of making a
convincing showing that they arecot reasonable or lawful. Conseouentll . we are
convinced and we hold that the clause in Section 386.510 gratin

	

that cases on
review "shall be tried and determined as suits in equity" . construed in the li

	

tof
the over-all remedial nurvoses of the entire act, means no more than that when the
court has detetsMnod,Vbcther an order or decision of the commission (made in the
lawful exercise of its discretionary powers) is sunnorted by competent and
substantial evidence upon the whole record and is reasonable. or as is a metimes
_conversely stated, whether it is arbitrary or capricious or is against the
overwhelming weight of the evidence, the court has performed its whole duty.
(Underlined added, polies in original opinion,)9

7.

	

In reviewing the reasonableness of an order of the Commission, the Court

considers the evidence in the light most favorable to the agency together with all reasonable

supporting inferences ; if the evidence permits either of two opposite findings, the Court must

defer to the findings of the Commission." Only when a Commission order is clearly contrary to

the overwhelming weight or the evidence may a court set it aside ."

	

Decisions of the

Commission on factual issues are presumed correet, 1t	Theburden of proof is on the party

" State of Missouri Ex Rel . Chieneo Rock Island &- Pacific Railroad Company v. Public Service
Conunissiio i of the State of Niissotiri , 312 S,W.2d 791, 796 (Mo_ 1958).

" Friendship Village of South County et a

	

v Public Service Commission

	

f Missouri ')f17
SW,2d 339, 345 (Mo. App. 1995) .
i

'' State ex . gel US . WatcriL^-inuton et al %- . Missouri Public Service Commission , 795
S,W.2d 593, 595 (Mo. App . 1990).

. �
	

nu, 7)))_r, o
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r
seeking to set aside the order of the Conunission to show by clear and satisfactory evidence that

the order complained of is unreasonable or unlawful. t.3

S .

	

An order's "lawfulness" turns on whether the Commission had the statutory

authority to act as it did . l° When determining whether the Commission's order is lawful, the

reviewing court exorcises unrestricted, independentjudgment and must correct erroneous

interpretations ofthe law,'$

9 .

	

The Commission established Case No. TO-2001-467 on March 13, 2001, in

response to the Commission Staffs March 1, 2001, Motion to Open Case, In its Motion to Open

Case, the Commission Staff requested that the Commission open a new case to investigate the

state of competition in SBC Missouri's exchanges, pursuant to Section 392.245.5 RSMo. 2000.

In its Order EstablishingCase, Directing Notice, Joining Parties, and Granting Protective Order,

the Commission found that a new case "should be established for the purpose ofinvestigating the

state of competition in SBC Missouri exchanges in accordance with Section 392.245, RSMO

2000."t6 The Commission also made SBC Missouri and 70 competitive local exchange

telecommunications companies (CLECs) parties to this ease.

10.

	

-Section 392.24S.5 RSMo 2000, provides as follows :

Each telecommunications service of an incumbent local exchange
telecommunications company shall be classified as competitive in any exchange
in which at least one alternative local exchange telecommunications company has
been certified under section 392.455 and has provided basic local
telecommunications service in that exchange for at least five yedrs, unless tho
commission determines. &Rer notice and a hearing, that effective competition does
not exist in the exchange for such service . The commission shall, from time to

;1V . 79J7_r .

u' Pdeimshin yillauc of Small Counn.,ctt al . v. Public Service Commission of Missouri, 907
S .W,2d 339 . 334 (Mo . App . 1995) .
'` Id .

p. 105 .
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time, on its own motion or motion by an incumbent local exchange
telecommunications company, investigate the state of competition in each
exchange where an alternative local exchange telecommunications company has
been certified to provide local exchange telecommunications service and shall
determine, no later than five years following the first certification ofan alternative
local exchange telecommttttications company in such exchange, whether effective
competition exists in the exchange for the various services of the incumbent local
exchange telecommunications company.

11.

	

TheLegislature provided an explicit roadmap for the Commission to determine if

effective competition exists for a particular service. "Effective competition" is defined in

Section 386.020(13) MMo. 2000, and requires the Commission to consider the following

factors:

(a)

	

Theextent to which services are available from altemativo providers in the
relevant market;

(b)

	

The extent to which the services of alternative providers are functionally
equivalent or substitutable at comparable rates, terms and conditions ;

(c)

	

The extent to which the purposes and policies of chapter 392, RSMo,
including the reasonableness of rates, as set out in section 392.185, RSMo,
are being advanced;

(d)

	

Existing economic or regulatory barriers to entry; and
(e)

	

Any other factors deemed relevant by the commission and necessary to
implement the purposes and policies of chapter 392, RSMo.

12 .

	

Section 392,245 .5 RSMo. 2000, provides that the Commission must examine the

state ofcompetition, with the intent of eliminating price cap regulation, no later than 5 years after

a CLEC has been certified to provide service in an exchange.17 Communications Cable-Laying

Company d/b/a Dial US became the first CLEC certificated in Missouri when its tariffs were

approved by the Commission in January, 1997 .' 2 Dial US began providin; service in Springfield

immediately thereafter . Competition in most other major exchanges began In the months after

January, 1997 and now extends to all SDC Missouri exchanges.'*

'- L.F . . Lx . 16 . Hughes Direct, p. 17 .
hI .

~" I_f. . Ex . 10. Hughes Direct, IY . 20 .

7
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13 .

	

With the passage of House Bill 360 in 1987, the Missouri legislature provided the

Commission with authority to begin recognizing services and service providers as competitive.20

The legislature enacted procedures to allow a company to seek classification of its services or

itself (as a company) as either transitionally competitive or as competitive.s1 Companies began

seeking transitionally competitive classification for services in 1987.' Underthe transitionally

competitive classification, prices for services could be placed into rate bands that define a

minimum and maximum price range.'' 3 The price for services utilizing rate bands could be

adjusted within the approved bands by providing notice to the Commission within ten days ofthe

effective date of any change24

14 .

	

Under House Bill 360, full competitive olmsification for serviaos allowed useof

the same rate band flexibility granted with transitionally competitive olassification.25 In the

alternative, companies socking to change rates for competitive services may do so outside the

rate band process simply by filing notices with The Commission .'

	

Price increases are subject to

a tariff filing and notice to all affected customers ten days in advance."' Price decreases are

subject to a seven day Commission notice requirement.2s In addition, competitive classification

zo 1d .
`~ Lee, Section 392 .361 RSMo. 2000 .
L.F ., Ex . 16, Hushes Direct. p . 7 .

=' age, Section )0.510,1 RSMo, 20011.
=' See, Section 393.510.3 RSNIo . 2000.

zo Sec, Section 392.50 RS .N9o . 2000 .
=~ See, Section 392.504(2) RS1vto . 2000.

=' Sue, Section 393 .500(1) RSMo, 30011,

S
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for tt:iccommunications service permits Acompany to make a tariff filing regarding that service

without cost support.29

15 .

	

Under Section 392,361 RSMo. 2000, a telecommunications companyseeking

either transitionally competitive or competitive classification for a service must show, based

upon all relevant factors, that the service issubject to sufficient competition to justify a lesser

degree ofrogutation,'° Section 392,370 RSMo, 2000, as adopted in House Hill 360, also

provides that any transitionally competitive service offered by a noncompetitive local exchange

telecommunications company shall be classified as competitive after a 3-year period."

However, the Commission is also authorized to extend the transitionally competitive designation

for designated periods."

16 .

	

In 1992, SEC Missouri filed a petition seeking classification ofits MTS, Operator

Services, WATS Service and Digital private Line Services as transitionally competitive 33 In its

petition, SEC Missouri stated that these services met the requirements of Section 392.370 .1

RSNio in that they were the same as, substitutable for, or equivalent to competitive services

provided by other telecommunications carriers within its service territory,"

17 .

	

-in its December 21, 1992 Order in Case No . TO-93-116, the Commission found

that SEC Missouri's MTS Service was substitutable for IXCs' MTS Services3$ The

Commission found that SEC Missouri's 800 and MaximizerV 800 service were substitutable for

`~ See, Section 392.370.7 RSMo. 2000 .
See, Section 392.361 .4 RSMo. 2000 .

rt See, Section 392.370.1 RS.\to . 2000 .
b'- See, Section 392.370.2 RSMo. 2000 .

a L.F ., Ex . 16, Hughes Direct . p. 10 .
~~ Id .

hi .

U
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IXCs' 800 services ." The Commission found that SBC Missouri's WATS Service was

substitutable for LXCs' WATS Services" The Commission found that SBC Missouri's Digital

Private Line and Special Access Services were "equivalent" services to IXC provided services-

functionally equivalent and completely interchangeable in use.3a Finally, the Commission found

that SBC Missouri's Operator Services were substitutable for comparable services provided by

LXCs,' s The Commission determined that SBC Missouri's MTS toll service, WATS, Maximizer

800, Digital Private Line, special access and Operator Services should be deemed transitionally

competitive services ..°o On January 10, 1996, three years after the effective date oftransitionally

competitive status for these services, and before the effective date ofSB 507, the Commission -

following aoomplaint filing by Relator OPC "- extended the transitionally competitive status for

these services for an additional three years, until January 10, 1999." l The Commission, however,

took no further action to extend the transitionally competitive status of these services beyond

January 10, 1999-

18,

	

The Missouri legislature passed Senate Bill (SE) 507 in 1996 . Sld $07 authorized

competitive local exchange carriers (CLECs) to begin providing basic local telcaomtllunioations

service in competition with incumbent local exchange carriers (fLECs) such as S13C Missouri."

SS 507 also included provisions to ensure a level playing field for all providers, by allowing

1LECs such as SBCMissouri the opportunity to gain freedom from traditional rate of return

A id ,
n Id .
x Id.

l u Id .

'' Renort and Order, p. 31

	

p. 1300) .
'' L.F ., Ex . 16, Hughes Direct . pp . 13-td,
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regulation s SB 507 provided for a phased-in approach, $D 507 directed the Cointnission to

regulate large ILECs via price cap regulation upon the initiation of local competition in the large

ILEC's service area .aa Under Section 392.245 .2 RSMo 2000, a large ILEC does not "elect" to

become subject to price cap regulation. Rather, Section 392.245.2 RSMo. 2000 provides that

largo ILBCs "shall be subject to" price cap regulation once the Commission determines that an

alternative local exchange telecommunications company has been certified to provide basic local

telecommunications service and is providing such service in any pan ofthe large ILEC's service

area. On March 21, 1997, SBC Missouri asked the Commission to determine that SBC Missouri

was subject to price cap regulation pursuant to Section 392.245.2 RSMo 2000 as In Case No.

TO-97-397, the Comrnission made the required determination that SBC Missouri was subject to

price cap regulation, effective September 26, 1997."s

19 .

	

Under price cap regulation, as provided for in Section 392 .245.4 RSMO . 2000,

after January 1, 2000, the maximum allowable prices to be charged for exchange access

(switched access) and basic local telecommunications services arc changed annually by either the

change in the telephone service component of the consumer price index (CPI-TS) for the

preceding twelve months, or upon request by the company and approval of the Commission, by

the change in the gross domestic product price index (GDP-?I) for the preceding twelve months,

minus the productivity offset established for telecommunications service by the FCC and

1. .
.Il LY. . ax. 16, Hughes Direct, p . 14 .
1 .4

)ll .

nv. 7939.-.

	

I
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adjusted for exogenous factors~7 In addition, a price cap regulated Companycan raise rates on

non-basic services by a maximum of B percent for each ofthe following twelve month periods ."e

20, .

	

SBCMissouri submitted substantial evidence, that there are alternative providers

who are providing functionally equivalent or substitutable services throughout SBC Missouri's

Missouri exchanges, at comparable rates, torms and conditions, and have been for many years."

Moreover, with the advent of local competition provided under SB 507, functionally equivalent

or substitutable services being provided by alternative providers have increased substantially.

The Commission found in March, 200 I, in Case No. TO-99-227 (the case in which it

recommended to the FCC that SHC Missouri be authorized to provide long distance service in

Missouri), that CLECs are currently providing basic local telecommunications service to

customers in all of SBC Missouri's exchanges, and SBC Missouri has "fully opened" all of its

markets to compethors.s° In addition, IXCs provide services that are also functionally equivalent

to or substitutable for some of SBC Missouri's services, including interexchange services (e.g .,

intraLATA Toll, 600 Services), operator and directory services, and dedicated services (e.g .,

private tine and special access) . S1 Furthermore, there are a number of alternate providers of

functionally equivalent or substitutable services that are not under the jurisdiction of the

Commission . Some of these alternate providers include, but are not limited to, wireless carriers,

cable TV providers, Internet service providers, fixed satellite providers and customer premises

equipment (CFE) manufacturers .''

'7
L.F ., Lx, 16 . Hughes Direct. p . I5 .

'"' _Id .
+a
L.P .- lrx . 16 . Hughes Direct . pp . 18-19 .

50 I-F., Ex . 16. Hughes Direct . 1t . 1 V .

12

NO, hhJh~F . 13
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21 .

	

SBC Missouri presented substantialevidence of local competition to the

Commission. As of April, 2001, a conservative estimate of the local market share gained by

CLECs throughout the state was over fifteen percents' 1n its March 15, 2001 Order in Case No.

TO-99-227 recommending approval ofSBC Missouri's Section 271 application in Missouri, the

Commission found that "CLECs serve approximately 12 percent of access lines in SBC Missouri

territory ." There are CLECs operating in all ofSBC Missouri's exchanges in Missouri s°

Furthermore, these CLECs are providing local services and related services to business and

residential customers, via resale of SBC Missouri's services, the use of unbundled network

elements purchased from SEC Missouri en a wholesale basis, and the use of CLECs' own

facilities? ,

22.

	

The evidence presented at the hearing was that competition is greatest in more

urban areas . For example, in the St. Louis exchange, where the Commission determined that

effective competition exists for business services and related services, at least 59 CLECs are

providing service.56 Fifty-one CLECs are providing service in the Kansas City exchange, the

other area where the Commission determined that SBC Missouri's business services and related

services were subject to effective competition.57 Thirty-seven CLECs are providing service in

SBC Missouri's St . Charles exchange, and thirty-six CLECs are providing service in SBC

Missouri's Springfield Principal and MCA-l tone." The determination of market shares held by

"L.F., Ex. 16, Hughes Direeh p, 2o .
id .

.~ _Id .
"' L.F ., Ex. 16, Hughes Direct . 5ched . ±-1 .

'' Id .
yx
S.
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competitors in the exchanges where the Commission determined effective competition exists is

highly confdential, but it clearly demonstrates a very substantial level of competition .

23 .

	

With respect to specific market share for CLECs serving business and residential

access lines in Missouri, the evidence presented to the Commission provided concrete and

uncontroverted evidence reflecting theminimum CLEC business market share and residential

market share throughout SBC Missouri's Missouri exchanges." The uncontroverted evidence

before the Commission was that the minimum market share for business services gained by

CLEs statewide exceeded 20%6e In the urban areas where the Commission found SBC

Missouri's core business services and related services to be competitive, the minimum level of

business lines served by CLECs is even higher. As described above, the minimum market share

held by competitors in the Kansas City and St . Louis exchanges is highly confidential, but it

clearly demonstrates a very substantial level of competition in these exchanges .

24 .

	

With respect to CLEC activity in the residential local services market, the

uneontroverted evidence before the Commission was that in both the Harvester and St . Charles

exchanges, the minimum CLEC residential market share is very substantial .

25 .

	

-Atthe hearing in this case SBC Missouri also presented evidence that in the

preceding 18 months, SBC Missouri experienced a declining trend for retail access lines . 6 t Over

the past ] quarters, SBC Missouri has experienced a decrease in the total number ofretail lines in

service
62 During this same time period, the number of CLEC lines continued to grow,"'

'''

	

cc U., Ex. l7HC, ljuglus Surruhuttal, Schedules 5 " 1 l{C through 5-4 HC and 6-t HC
through 6-4 HC.
L.P ., Ex . 17 HC, Hughes Surmbuual. p . 6 .

"' L .1" ., fix . 17 . Hughes 8urrehuttal . p . I d .

14
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26 .

	

Therewas also substantial evidcacc presented to du Commission regarding the

impact of the Internet on competition. Cable TV providers have also been malting upgrades

necessary to make their cable plant capableofproviding two-way service, which paves the way

for telephony over eable.4 The Commission appropriately considered non-traditional forms of

functionally equivalent services which are available throughout SBC Missouri's Missouri

exchanges, in connection with its evaluation ofwhether SBC Missouri's services are subject to

effective competition.

27.

	

Therewas substantial evidence before the Commission regarding the lack ofentry

barriers . There are over 600 interexchange carriers providing interexchange service in

Missouri.' s xltae are over 60 CLECs providing a wide range ofservices, including basic local

services, in Missouri" On both a wholesale and retail level, alternative providers are offering

services which are functionally equivalent or substitutable at comparable rates, terms and

conditions . In addition, the availability ofresale and unbundled network elements (UNEs),

including combinations ofUNFss, provide effective ways for CLECs to enter the market with

little capital investment-67

28 .

	

-OnDecember 27, 2001, the Commission issued its Report and Order in this case .

In its Report and Order, the Commission found that effective competition exists for the following

SBC Missouri services, and as a result, these services should be designated as competitive: SBC

Missouri's core business switched scNiccs, business line-related seiviees, directory assistance

services and the operator services of Busy Line Verification and Busy Line Interrupt for business

OA
1_d .

°` L.E .. Es . 16, Hughes Direct . f. 22 .
r,n _Id .
n;

Id .

is
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customers in tho St Louis and Kansas City exchanges.6s The Commission also found that

effective competition exists for SBC Missouri's residential access line services, residential

access line-related services, Optional Metropolitan Calling Area service, directory assistance

services and the operator services of Busy Line Verification and Busy Line Interrupt for

residential customers in SBC Missouri's Harvester and 5t. Charles exchangea.69 Finally, the

Conunission found that effective competition exists in all of SEC Missouri's Missouri exchanges

for Common Channel Signaling/Signaling System 7 (SS7) and Line Information Database

(LIDS) services.7°

29 .

	

In its Report and Order, the Commission also recognized that certain SBC

Missouri services which the Cornmissign had previously declared transitionally competitive had

automatically become classified as competitive services throughout SBC Missouri's Missouri

exchanges on January 10, 1999, in accordance with Section 392.370 RSMo. 2000-71 These

services include intraLATA private line/dedicated services, intraLATA toll (MTS) services,

Wide Area Telecommunications Services (WATS) and 800 services, special access services, and

operator services other than Busy Line Verification and Busy Line Interrupt (including station-

to-station, person-to-person, and calling card services) .' = In addition, the Commission

determined that Section 392.200 .8 RSMo. 2000 authorizes SBC Missouri to price high capacity

exchange access line services and Plexar services on an individual customer basis (ICH)73

tiff Report and Order . p . 3 . (L.R.1) . 1272) .
`I°

Id .

7° Id. Relalor OP(' loos not chulicnge this detctmination,
71 Report and Order. p . a, (l . .I~ . . p . 1273) .
7' _Id .
t` 1J .

nu . ~ttj),Y .
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Finally, the Commission determined that SBC Missouri's Local Plus and switched acams

services are not subject to effective competition. in any SBC Missouri exchange."

CONCLUSIONS OR LAW

n0 . ~5i9_-r . lti

30-

	

RelatorOPC contends that the Corunission "applied the wrong provisions of

Chapter 392, RSMo and overlooked the relevant and material facts when it ruled that services

that were classified as transitionally competitive in Case No. TO-93-116 are now competitive

services by operation o£ law under Section 392.370,RSM0 2000.,aa OPC contends that because

SBC Missouri has been subject to price cap regulation pursuant to Section 392.245 RSMo. 2000

since November 18, 1997,, the Commission could no longer utilize the "classification process

designed for rate of return companies under Sections 392.361 and 392 .370, RSMo."7R OPC,

along with intervenors NuVox and the WorldCom companies, elaim that the two systems of

regulation are not compatible and cannot be intermixed!?

31 .

	

OPCclaims chin because SBC Missouri is now subject to price-cap regulation

under Section 392.245 RSMo. 2000, the Commission is now precluded as a matter of law from

recognizing and confirming that SBC Missouri's intraLATA private line/dedicated services,

intraLATA toll services, WATS and 800 services, special access services, station-lo-station,

person-to-person and calling card services had been found by the Commission in 1993 to be

transitionally competitive. 1n addition . OPC claims that the Commission is precluded as a matter

of law from confirming that folioNving the initial three-year period of transitionally competitive

status required under Section ±92.370,1 RSMo. 3000, and the three-year extension of that statue

~` Initial Brief of OPC, 10.
' Initial Brief of OPC, p. G.

'

	

Initial Brief of OPC. P. S .
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ordered by the Commission in January, 1996 pursuant to Section 392.370.2 RSMo. 2000, thm

services automatically became classified as a "competitive telecommunications service" pursuant

to Section 392370.1 RSMc . 2000.

32,

	

The Court concludes that although the Missouri legislature did not expressly

repeal Sections 392.361 and 370 RSMo. 2000 when it enacted Section 392.245 RSMo. 2000, and

although the legislature did not limit the applicability of Sections 392.361 and 370 RSMo . 2000

to telecommunications companies not subject to price cap regulation under Section 392.245

RSMo. 2000, thetwo regimes are directly inconsistent with each other.

33 .

	

In summary, this Court concludes, as a matter of law, that the Missouri legislature

intended to restrict the application ofthe mechanism contained in Section 392.361 RSMo. 2000

for having services offered by a noncompetitive telecommunications company classified as

transitionally competitive, and the mechanism contained in Section 392.370 RSMo. 2000 for a

transitionally competitive service offered by a noncompetitive telecommunications company to

automatically become classified as competitive after the passage ofthree (3) years (and up to two

additional three (3)-year extensions), The Court also concludes that even where the Commission

had already determined, prior to the enactment of Section 392 .245 RSMo. 2000, that certain

services offered by a noncompetitive telecommunications company should be classified as

"transitionally competitive," the legislature intended that the enactment of Section 392 .245

RSMo. 2000, supplants that dcem)ination, and detaiminatiops made by the Commission udder

the provisions of Sections 392.3G1 and 370 RSMo . 2000 no longer apply to a

lclecontr� unicatious'ennlptu1% that becomes subject to price cap regulation under Section

,93 .245 RSh4o . 2000 prior io the cxpiradnn o!`"transitionally competitive" status .

IS
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34 .

	

Turning to the Commission's determinations regarding effective competition,

Relator OPC also contends that the Commission's determination that effective competition exists

in SBC Missouri's Kansas City and St. Louis exchanges for core business switched services,

business line-related services, directory assistance services for business customers, and the

operator services of9vsy Line Verification and Busy Line lntemtpt for business customers (core

business services), and that effective competition exists in SBC Missouri's St . Charles and

Harvester exchanges for residential access line services, residential access line-related services,

Optional Metropolitan Calling Area service, directory assistance service for residential

customers, and Busy Line Verification and Busy Line Interrupt for residential customers (core

residential services), "is unlawful, unreasonable, utliust, arbitrary and capricious, is not supported

by competent and substantial evidence on the whole record, and constitutes an abuse of

discretion .� 7s Despite this laundry list of claimed deficiencies in the Commission's

determination, OPC relies primarily on a single factor never mentioned in any applicable statute

-- its claim that the uncontrovertcd and substantial compcribve activity has not exerted any

influence on SBC Missouri's prices -- to challenge the lawfulness and reasonableness ofthe

Commissiort'sdeterminations . NuVox/WorldCom also complain that SBC Missouri did not

present any evidence that competition has had "any specific impact" on SBC Missouri's prices .79

35 .

	

As described below, the Commission's determination that SBC Missouri's core

business services and related services face efemivo competition {evaluated using the statutorily

mandated factors contained in Section 38fi_020(13) RSMo. 2000), and should be classified as

compctitice services in the St . Louis and Kansas City exchanges, and that SBC Missouri's core

'" initial BriefofopC.itp.

	

Ill, la .
'° Joint liricC of NuVox, hvorldCont. PP . S. 1? .

19
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residential services and related services face effve competition (evaluated using the same

statutory factors), and should be classified as competitive services in the St . Charles and

Harvester exchanges, is both lawful and reasonable, and is fiilly supported by substantial

evidence considered by the Commission . After considering all ofthe evidence regarding

effective competition in these exchanges; the Commission determined that two categories of

services -- in two exchanges for core business services and two exchanges for core residential

services --were subject to effective competitionand should be classified as competitive. The

evidence ofeffective competition was more than sufficient to support the Commission's

determination o£effective competition for S13C Missouri's business services in the St, Louis and

Kansas City exchanges, and residential services in the Harvester and St . Charles exchanges .

36 .

	

As the Commission pointed out in its Report and Order, the Missouri legislature

specifically identified the factors the Commission was required to consider to determine whether

effective competition exists on an exchange by exchange basis for SBC Missouri's services8°

As described above, in Section 386.020 (13) RSMo, 2000, and in the Commission's Report and

Order. these factors include:

(b)

(C)

(d)
(e)

.NU. hh34_P. 21

The extent to which services are available from alternative providers in the
relevant market;
The extent to which the services of alternative providers are functionally
equivalent or substitutable at comparable rates, terms and conditions ;
The extent to which the purposes and policies of Chapter 392, RSMo .
including the reasonableness of rates, as set out in Section 392.185,
RSMo . arc being advanced ;
Lxisting economic or regulatory barriers to entry; and
Anv other factors deemed relevant by the Commission and necessary to
imptenacnt the purposes and policies ofChapter 101,12SMo,

"° Report and Order. p. 9 (L.f ., p. 1278).

20
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37 .

	

As reflected in the Commission's Report and Order, the Commission iitipally

explained its understanding of the factors set forth in Section 386.020(13) RSMo, 2000..°t Each

of the five factors listed in Section 386.020(13) were identified and described in general terms .

The Commission then applied its analysis of these factors relevant to a finding o£ effective

competition to the individual services offered by SBC Missouri in specific exchanges.82 When

the Commission's Report and Order is reviewed in its entirety, as it must be, ineluding the

sections where the Commission considered the existence ofeffective competition on a service by

service basis in each exchange, it is clear that the Commission's determination that SBC

Missouri's core business services are subject to

effective competition in the Kansas City and St. Louis exchanges, and the Commission's

determination that SBC Missouri's core residential services are subject to effective competition

in the St, Charles and Harvester exchanges, is lawful and reasonable, and supported by

competent evidence.

38 .

	

As rreflecmd in its Report and Order in this case, the Commission considered each

ofthe five effective competition factors listed in Section 386,020(13) RSMo . 2000, and

considered substantial evidence relating to each of these five factors, when it correctly

determined that SBC Missouri's core business services face effective competition, and should

therefore be classified as competitive services, in SBC Missouri's Kansas City and St . Louis

exchanges, When the Commission's general analysis of these five factors is considered in

connection with its very specific analysis relating to distinct services in distinct exchanges, it is

clear that the Commission's determination is lawful and reasonable .

st Report and Order , pp . V-20 (L.f . . pp . 1378-1259) .
x. Report and Order . pp . 20-54 (L,P� pp. 17.59-1=-3).
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39.

	

In its initial, "global" analysis Of ft first Section 386.020(13) effective

competition factor (the extent to which services are availabic from alternative providers in the

relevant market), the Commission described both the number ofrompctitors and the market

share obtained by these competitors . s3 The Commission noted that competition was greatest in

the more urbanized areas, with at least 59 CLECs providing basic local sesvite itt the St. Louis

exchange% and at least 51 CLECs providing basic local service in the Kansas City exchange,sl

where the Commission ultimately determined SBC Missouri's core business services face

effective competition and should be classified as competitive services, The Commission also

noted generally that business access line market share loss was not evenly distributed throughout

SBC Missouri's 160 Missouri exchanges," The Conttuission noted that in some exchanges,

business access line market share loss was substantial, although not sufficient standing alone to

find effective competition." The Commission went on to explain that the evidence presented by

SBC Missouri regarding the business access line market share loss, while substantial in several

exchanges, may nevertheless understare the actual competitive line losses."

40.

	

In considering SBC Missouri's core business services specifically," the

Commission applied the first effective competition factor and found that SBC Missouri had

"' Report and Ocdcr, pp . 12-15 (L.1". . pp . 1251-1294) .

~~ Retort and Order, p . 13 (L.F . . p . 1232).
'` _Id .
Renon and Order, p . 14 (I .T . . p . 1283).

'" Report rind Orcier, pp . 14-1511 . .1 " , pp, 1283-125-1) .
, .' Retort unit Order, pp . 31-35 (l-f., pp . 1390-1294) .
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experienced a substantial market share loss for core business services in the Kansas City and St.

Louis exchanges. °° The Corrtmission clearly did nZ determine, however, that the substantial

market share loss for core business services in the Kansas City and St. Louis exchanges alone

justified a finding of effective competition, as the Commission went on to apply the remaining

effective competition factors derivminated iu Section 3861920(13) RSMo. 2040 .9 '

41 .

	

In its initial, "global" analysis ofthe second Section 3861020(13) effective

competition factor (the extent to which the services of alternate providers are functionally

equivalent or substitutable at comparable rates, terms and conditions), the Commission

considered whether services from non-regulated services, including wireless carriers, cable TV

providers, Internet service providers, fixed satellite providers, and customer premises equipment

manufacturers should be treated as "functionally equivalent or substitutable"9Z While finding it

appropriate to consider such alternative providers, the Commission determined that the

information presented by SBC Missouri was not strfiiciently Missouri-specific or exchange-

specific" Accordingly, with respect to these alternative providers, the Commission found that

SBC Missouri had not produced evidence of the impact on SBC Missouri's pricing or product

strategies or plans.9°

42 .

	

The Commission's statements regarding lack of price discipline appear to be

directed to its "global" analysis of SBC Missouri's claim that all of its services in all of its

exchanges should be deemed competitive." in its analysis of the specific exchanges where the

Vtl Report and Order, p . 22 (L.h ., p . 1291),
"' RReepon and Order. pp . 22-27 (L.P ., pp . 1391-1296) .
92 _Id .
'" _Id .
°' Id .
'" IkMort tend Order, pp . 19-20 (L.I" . " pp . 1235-1239) .

23
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v' Rcriort and Order, p . 12 (L,F- p. 13911.
v ;c _Id .
'rt Ill .

24
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Commission found effective competition exists for core business scrvi;m, the Commission

clearly determined that alternative providers were providing substantial competition through

services which were functionally equivalent or substitutable, at comparable rates, terms and

conditions. Accordingly, the Commission determined that competitive offerings of equivalent

services at comparable prices restrained BBC Missouri's pricing. Moreover, the Missouri

legislature has specifically empowered the Commission to reimpose price trap limitations of the

Commission ifthe Commission subsequently determines that effective competition no longer

exists sa

43 .

	

In its specific analysis of the second statutory effective competition Factor as it

applies to SBC Missouri's core business services, the CommissiaA noted that BBC Missouri's

market share loss in the Kansas City and St_ Louis exchanges was a direct result of alternative

providers providing substitutable or functionally equivalent services in these exchanges.° The

testimony introduced by BBC Missouri at the Commission hearing supports diis finding, as SBC

Missouri established both the vast number of providers, and the prices charged for comparable

services had resulted in a substantial market share loss96 The Commission found that

competitors had utilized pricing strategies to obtain a substantial share ofthe markot .94

44.

	

in its initial, "global" analysis of the third Section 356.020(13) effective

competition factor (the extent to which the purposes and policies of Chapter 392, RSMo.,

including the reasonableness of rates us set out in Section 392.185 RSMo., are being advancod),
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the Commission referred to its earlier recital ofthe purposes and policies of Chapter 392, as set

out in Section 392.185 RSMo. 20f

(1)

	

Promoteuniversally available and widely affordable telecommunications
services ;

ivu . )739.--r. ZD

(2)

	

Maintain and advance the efficiency and availability oftelecommunications
services;

(3)

	

Promote diversity in the supply of telecommunications services and products
throughout the state of Missouri ;

(4)

	

Ensure that customers pay only reasonable charges for telecommunications
services ;

(5)

	

Permit flexible regulation ofcompetitive telecommunications companies and
competitive telecommunications services;

(6)

	

Allow full and fair competition to function as a substitute for regulation when
consistent with the protection ofratepayers and otherwise consistent with the
public interest ;

(7)

	

Promote parity or urban and rural telecommunications services ;

(8)

	

Promote economic, educational, health care and cultural enhancements ; and

(9)

	

Protect consumer privacy.

45.

	

TheCommission noted that oneofthe purposes of Chapter 392 is that "customers

payonly reasonable charges for the telecommunications service."'°° The Commission also

found generally that "full and fair competition acts as a substitute for regulation by exerting

discipline on prices and movinu those prices toward economic cost" as described in Section

392.155(6)."' The Commission also indicated that customers benefit from more competition

I 'm Renotl and Order. pli. 16-1 - t1 .T- pp . 1255-1256) .
J il l
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because of competitors' ability to quickly adapt to a changing marketplace, and because

competition will move prices toward costs . which result in roasonable prices . ra2

46 .

	

In its specific analysis ofthe third statutory effective competition factor as applied

to SBC Missouri core business services, the Commission made several specific findings that are

consistent with this factor and the underlying purposes of Chapter 392 . As described above, the

Commission noted that SBC Missouri's market share toss for core business services in the

Kansas City and St. Louis exchanges was due to a large number of alternative providers

providing substitutable or functionally equivalent services .te2 The Commission also noted

evidence submitted by the Commission Staff indicating the presence of CLEC-owned fiber

networks within 1000 feet of a significant quantity ofbusiness (and residential) customers in the

Kansas City and St . Louis exchanges,"' The Commission also referred to the evidence

submitted in this case regarding the large number ofCLECs actually providing both resale and

facilities-based service in the Kansas City and 5t, Louis exchanges, the large number of CLECs

certified to do business in these two exchanges, and the comparative longevity of the companies

doing business in these two exchanges, 105 All of this evidence advances one or more of the

purposes of Chapter 392, as set forth above and in Section 392.185 RSMo . 2000. and was

appropriately considered by the Commission.

47 .,

	

In its initial, "global" analysis of the fourth Section 3$6 .020(13) effective

competition factor (existing economic or regu)awry barriers to entry), the Commission noted that

(lie evidence submitted by SBC Missouri regarding the number of companies that bave become

"" Report and Order. p . 22 (L.r . . p . 1391) .
IN ld .
r "; Itl

26

_rvv.79~9~r. ZI
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certificated andhave approved tariffs is relevant to analyzing barriers to entry and the overall

status of competition.1 °° The Commission also stated that such evidence, standing alone, did not

persuade the Commission that effective competition exists .`°' The Commission also explained

that the evidence presented at the hearing regarding the availability ofresale and unbundled

network elements, t°s both of which are available for CLECs to serve customers in every SBC

Missouri exchange in Missouri, provide an effective way forCLECs to enter the market with

little capital investment.t09 The Commission referred to the "multitude" of CLECs actually

providing service in Missouri, and concluded that basedon this evidence, "it is clear that the

regulatory barriers that once prevented competitors from offering alternatives in the marketplace

are disappearing." I to

48.

	

TheCommission also found that its decision in Case No. TO-99-227, in which the

Commission determined that SBC Missouri had fully complied with the requirements of Section

271 ofthe federal Telecommunications Act of 1996, and that SBC Missouri's local markets were

"open to competition" was relevant.' II Again, the Commission indicated that-this finding,

standing alone, is not equivalent to a finding of effective competition. 112

49.

	

-In its specific analysis of the fourth statutory effective competition factor as

applied to SBC Missouri's core business services, as described above, the Commission indicated

las Report 1~Sd Order p. 17 (L.F ., p. 1286).
rot Id .
'°' Unbundled Network Elements, or UNEs, refer to individual pieces ofSBC Missouri's
network that CLECs may obtain from SAC Missouri at Commission-approved wholesale rates,
and which are used by CLECs to provide basic local services in direct competition with SBC
Missouri .
nr~ Id .

Rcpon and Order, pp . 17-I8 (L.F .. pp . 1256-1257) .

I
I Repon and Order, p, 1 S tl.T . . p. 1287).

112 Id .
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that in addition to SSC Missouri's loss of market share for core business services in the Kansas

City and St. Louis exchanges, the Commission also relied on the number of carriers, including

resellers, actually providing both resale and facilities-based service in these two exchanges, the

''Overwhelming" number of carriers certified to do business in these two exchanges, the

comparative longevity ofthese companies and the prosonce of CLEC-owned fiber networks in

these exchanges.' 13 The Commission lawfully and reasonably concluded that these factors

establish that there are no existing economic or regulatory barriers to CLEC entry into the core

business services market place in SSC Missouri's Kansas City and St . Louis exchanges .

50.

	

Finally, in its "global" analysis ofthe final, "catch-all" effective competition

factor under Section 386.020(13) RSMo. 2000, the Commission indicated that it also considered

alternative services that are not regulated by the Commission, including e-mail, cable broadband,

and mobile phones. The Commission noted that the evidence presented regarding the

generalized presence of such ahemative communications throughout the state did not, in the

Absence of CLEC-owned, facilities-based competition, constitute persuasive: evidence of

effective competition .' t° The Commission also noted SBC Missouri's testimony regarding the

customer benefits of additional pricing flexibility, which would "increase SBC Missouri's ability

to restructure services and offer value-added packaging."" , In its specific analysis relating to

core business services, the Commission noted that specific evidence of facilities based CLEC

competition in the St, Louis and Kansas City exchanges had been presented, and that based on

"0 Rcnort and Order, p . 33 (I .Y., h . 129 1) .
~' _Id .
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"all" of the relevant factors, effective competition exists for SHC Missouri's core business

services in the Kansas City and St. Louise exchanges,' 16

51 .

	

TheCommission's analysis ofeffective competition throughout SBC Missouri's

exchanges, as set forth in the Commission's Report and Order, reflects that the Commission

ongagod in a detailed analysis andwtighing of each ofthe five effective competition factors

identified by the Missouri legislature in Section 386.020(13) RSMo. 2000. The Commission's

analysis included both a general analysis of these five factors, as well as an analysis of these five

factors as applied to SBC Missouri's core business services on an exchange basis. The

Commission acted consistent with the provisions of Sections 386.020(13) and 392245 RSMo,

2000. When viewed in its entirety, it is clear that the Commission's Report and Order, and

specifically the Commission's determination that SAC Missouri's core business services face

effective competition and should be classified as competitive in SHC Missouri's Kansas City and

St. Louis exchanges, is lawful, reasonable, and fully supported by competent evidence .

52.

	

As with the Commissions analysis and application of the five statutory effective

competition factors to SHC Missouri's core business services, the Commission appropriately

considered eachoftht five effective competition factors listed in Section 396.020(13) RSMo,

2000, and considered substantial evidence relating to each of these five factors, when it

determined that SHC Missouri's core residential services face effective competition, and should

therefore be classified as competitive services, in SBC Missouri's St . Charles andHarvester,

Missouri exchanges. As described below, the Conunission's general analysis of these five

factor's in conjttnttioit with its +'cry specific analysis relating to distinct services in distinct

exchanges, conform the Commission's doterntinazion that SSC Missouri's core residential

I °' Rcoon and Order: p. 22 f l . .F. . 1,, 129 I ) .

3')
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services face effective competition in two ofSBC Missouri's 160 exchanges in Missouri, and

that these services should be classified as competitive services in those two exchanges, is both

lawful and reasonable, and supported by substantial and competent evidence .

53 .

	

In its general analysis of the first statutory effective competition factor, the

Commission found that after reviewing the evidence of competitive aotivity provided by SEC

Missouri, including the "percent ofmarket share lost by SBCMissouri to its competitors in each

exchange,"'" with the exception oftwo exchanges (i .e ., SBC Missouri's St. Charles and

Harvester exchanges), CLECs are not providing a "substantial" percentage of the residential local

service in SEC Missouri exchanges." s As described above, the Commission also explained that

the evidence presented by SEC Missouri regarding the residential access line market share loss,

while substantial in just two exchanges, may actually undersrord the actual competitive line

losses .t '9 Nevertheless, the Commission also found that SEC Missouri's estimates for the

minimum number of access lines being served by competitors for residential customers were

reasonable, reflecting the minimum CLEC residential markci share throughout SBC Missouri's

exchanges, tzo

54 .

	

-In considering the first effective competition factor and applying it to SEC

Missouri's core residential services specifically, !' ! the Commission found that S13C Missouri had

6xperienced a "substantial" market share loss for core residential services in both the St . Charles

and Harvester exchanges. 1 " The Commission also noted that the evidence presented by St3C

II

	

Report and Order, p. 14 (LF,- p. 12831
Id .

IN ReLoa ettd Order, pp. 14-15 (L.R . pp . 128."+-1234) .
Renon and Order, p. 15 (L .F., li . 12$41 .
Report and Order . pp . 31 "35 " l..G. . ph . 1300-13134).

Bonn and Order.1> . 32 (1, .1' . . tr, 13(11) .
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Missouri shows that there are 27 CLECs serving customers in SBC Missouri's flarvesrer

exchange, and 31 CLECs serving customers in SBC Missouri's St . Charles exchange. 1r}

55 .

	

Relator OPC contends the Commission made no finding that the effective

competition it found existed in the St. Charles and Harvester exchanges is "viable for the long

tun" Pr is more than a "trial program."' _° The Missouri legislature established the factors the

Commission was required to utilize to determine effective competition and the Commission,

utilizing the criteria mandated by the legislature, made the express finding that SBC Missouri

had demonstrated the existence of effective competition in these two exchanges . Section

386 .020(13) RSMO. 2000 does not require the Commission to make the finding OPC demands .

In any event, the Missouri legislature has specifically empowered the Commission in Section

392,245.5 RSMo. 2000 to eliminate a competitive classification if the Commission subsequently

determines that effective competition no longer exists .u= 5 If this were to occur, price cap

regulation would be reimposed."e

56 .

	

In its initial, "global" analysis of the second Section 366.020(13) effective

competition factor the Commission considered whether services from non-regulated services,

including wireless carriers, cable TV providers, Internet service providers, fixed satellite

providers, and customer premises equipment manufacturers should be treated as "functionally

equivalent or substitutable." 127 As described above, the Commission found it appropriate to
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consider these types ofservices . ias Consistent with its more general analysis in this Section ofits

Report( and Order , the Commission found that the evidence presented at the hearing did not

establish that these alternative providers provide "functionally equivaJent or substitutable"

services for "all" of SEC Missouri's regulated service offerings throughout SEC Missouri's

Missouri exchanges .t29 As with its general analysis of this factor applicable to SBC Missouri's

core business services, the Commission found that SBC Missouri had not produced evidence of

the impact alternative providers had on SEC Missouri's pricing or product strateges .t 3a The

Commission did not make this finding with regard to SBC Missouri's services generally, orwith

respect to SBC Missouri's core residential services specifically.

57 "

	

In its specific analysis ofthe second effective eompotidon factor as applied to

SEC Missouri's core residential services, the Commission found that "a substantial number o£

residential customers are being provided functionally equivalent or substitutable basic local

service from widely available CLEC-owned cable telephony facilities in the St . Charles and

Harvester exchanges."' The Commission's Report and Order makes it clear that SBC

Missouri's loss of"a substantial marker share of residential customers in those exchanges" was a

direct result of alternative providers providing substitutable or functionally equivalent services in

SEC Missouri's St. Charles and Harvester exchazges .132 The evidence submitted by SEC

Missouri at the Commission hearing established that the residential services of alternative

providers actually opcrating in SBC Missouri's St_ Charles and Harvester exchanges are

iza Report and Order, p. 16 (L.r. . p . 1385).
1291d

.

Rayortt and-Or-de. It . 32

	

13(11) .

32
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functionally equivalent or substitutable, at comparable rates, terms and conditions, for the

residential services offered by SEC Missouri in those same exchanges . The substantial market

share achieved by CLECs serving residential customers in these two exchanges provides

additional evidence that CLECs are providing functionally equivalent or substitutable services at

comparable rates, terms and conditions. The Commission's findings on this factor are clearly

lawful and reasonable, and supported by the evidence .

	

,

58.

	

As described above, in its initial, "global" analysis ofthe third statutory effective

competition factor, as applied to SEC Missouri's residential services, the Comrniesion

referred to its wlierrecital of the purposes and policies ofChapter 392, as set out in Section

392,185 RSMo. 2000. The Commission noted that one of the purposes ofChapter 392 is that

"customers pay only reasonable charges for the telecommunications service ." 133 The

Commission also noted that "full and fair competition acts as a substitute for regulation by

exerting discipline on prices and moving those prices toward economic cost" as described in

Section 392.185(6) . t3° The Commission also indicated that customers benefit from competition

because of competitors' ability to quickly adapt to a changing marketplace and because

competition results in reasonable prices .' 3 ;

59.

	

In its specific analysis ofthe third statutory effective competition factor as applied

to SBC Missouri's core residential services, the Commission made several specific findings that

are consistent with this factor . As described above, the Commission found that SBC Missouri's

"substantial" market share loss for its core residential services in the Harvester and St . Charles

exchanges was duo to a large number ofcompetitors . providing functionally equivalent or

'33RePteoil andQr cr p . 17 (I,.F., p. ~I_80) ..
DA 11 .
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substitutable basic local service in these two exchap,ges 1 13" The Commission specifically

recognized the "widely available CLEC-owned cable telephony facilities in the St . Charles and

Harvester exchanges.'-t37 The Commission also noted that there are 27 CLECs serving

customers in the Harvester exchange and 31 CLECs serving customers in the St . Charles

exchange."' All of this evidence is relevant to the advancement e£ the purposes and policies of

Chapter 392, as set out in Section 392.185 RSMo. 2000, and was appropriately considered by the

Commission in its evaluation of this effective competition factor.

60.

	

In its initial, "global" analysis of the fourth statutory effective competition factor,

as applied to S$C Missouri's residential services, the Commission noted that the evidence

submitted by SBC Missouri regarding the number of companies that have become certificated

and have approved tariffs is relevant to analyzing barriers to entry and the overall status of

competition ."° The Commission also explained that the evidence presented at the hearing

regarding the availability of resale and unbundled network elements--which arc available for

CLECs to serve customers in every SBC Missouri exchange in Missouri"-provide an effective

way for CLECs to enter the market tivith little capital investment .'"° The Commission refamd to

the "multitude" of CLECs actually providing service in Missouri, and stated that based on this

evidence, "it is clear that the regulatory barriers that once prevented competitors from offering

alternatives in the marketplace are disappearing." t3l The Commission also indicated that another

relevant factor was its docisivti in Case Not TO-99-227, in which the Commission dotemtined

Report and_Order, p . 32 (i, .l" . . p . 1301) .

138 Id .
" 1' Repon and Order, p. 17 (L . F . . p . 1258) .
WO Id .
"' Renort and Order- pp . 17-18(L.F . . pp . 1256-12S7).
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that SBC Missouri had fully complied with the requirements o£Section 271 ofthe federal

Telecommunications Act of 1996, and found that SBC Missouri's local markets were "open to

competition."'°=

61 .

	

In its specific analysis of the fourth statutory effective competition as applied to

SBC Missouri's core residential services, the Commission noted that in addipon to SEC

Missouri's "substantial" loss of market share of residential customers in the St. Charles and

Harvester exchanges, there are 27 CLECs serving customers in the Harvester exchange, and 31

CLECs serving customers in the St . Charles exchange, in addition to the "widely available

CLEC-owned cable telephony facilities in the St . Charles and Harvester exchanges." 143 The

Commission also indicated that it relied upon the number ofcarriers, including msellers, actually

providing service in these two exchanges, the large number ofcarriers certified to do business in

these exchanges, the comparative longevity of those companies, and the presence of CLEC-

owned facilities in these two exchanges, to determine that effective competition exists for S$C

Missouri s core residential services in the Harvester and St . Charles exchanges."'

62 .

	

Finally, in its "global" analysis of the final, "catch-all" statutory effective

competition factor, as applied to SBC Missouri's residential services, the Commission indicated

that it also considered alternative services that are not regulated by the Commission, including e

mail, cable broadband, and mobile phones as "other factors" under Section 386_020(t3)(e)

RSMo. 2000."s The Commission noted that the evidenrc presented regarding the generalized

presence of such alternative communications throughout the state did not, in the absence of

"' 1;enort and Order . p . 18 (L,F, . p . 1287) .
"' Report and Order, p . : 2 (L.f ., p . 1301) .
"° Report and Order 1) . 3 (L.F. . p . 1102) .
+s Report ontf Order. P . 17 (1..1 . . P . 12885.
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CLEC-owned,facilities-based competition, constitute persuasive evidence ofeffective

competition." The Commission also noted SHC Missouri's testimony regarding the customer

benefits of additional pricing flexibility, which would "increase SHC Missouri's ability to

mtmeture wvices andoffer value-added packaging." t°r In its specific analysis of the final

statutory effective competition factor as it applies to SHCMissouri's core residential services,

the Commission noted that facilities based competition was present in the St. Charles and

Harvester exchanges andprovided further proof of the existence of effective competition. 149

63.

	

As it did with respect to its analysis of core business services, the Commission's

Rye ort and Order in this case reflects that the Commission engaged in a detailed analysis and

application of each of the five effective competition factors identified by the Missouri legislature

in Section 396,020(13) RSMo. 2000 io SBCMissouri's core residential services, as it was

required to do under Section 392 .245 RSMo, 2000. TheCommission's analysis included both a

general analysis of these five factors, as well as an analysis ofthe five statutory effective

competition factors applied to SBC Missouri's core residential services on an individual

exchange basis, The Commission weighed these various factors and exercised its discretion in

determining that the evidence established effective competition exists for SBC Missouri's

residential services in the St . Charles and Harvester exchanges. When viewed in its entirety, it is

clear that the Commission's R;tori and Order, and specifically theCommission's determination

that SSC Missouri's core residential services face effective competition and should be classified

as competitive in SHC Missouri's liarvcster and St . Charles exchanges, is )awru), reasonable .

and supported by competent untl substantial evidence .

140 Id .

I ' 7 _Td .
"'" Report and Order, p, 12 (LP., p. I +ill ) .
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