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COMES NOW The Empire District Electric Company (“Empire” or “Company”), by
counsel, and submits thisinitial brief in support of its pending rate increase request, Case No. ER-
2004-0570.

|. Introduction

On April 30, 2004, Empire filed revised tariff sheets with the Missouri Public Service
Commission (the“Commission”) designed to increase the Company’ s gross annual electric revenues
by approximately $38,282,494, exclusive of applicable fees and taxes. The tariff sheets were
suspended by the Commission, and, after notice and interventions, a procedural schedule was
established. Pursuant to that schedule, an evidentiary hearing was held with respect to the contested
issues in this case, and Empire now submits this initia brief in support of its position on each
contested issue and its rate increase request.

[l. Issues

A Nonunanimous Stipulation and Agreement Regarding Rate Design was entered into on
December 16, 2004, by and between the Company, the Office of Public Counseal (*Public
Counsdl”), the Staff of the Commission (* Staff”), and intervenors Praxair, Inc., and Explorer
Pipeline Company. A Stipulation and Agreement as to Certain Issues was entered into on
December 22, 2004, by and between the Company, Public Counsdl, Staff, and intervenors the
Missouri Department of Natural Resources-Energy Center, Praxair, Inc., and Explorer Pipeline
Company. Intervenors Union Electric Company and Aquila, Inc. did not join in the December 22
agreement, but do not oppose said agreement. Neither stipulation and agreement has been

approved by the Commission.
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As aresult of the stipulations and agreements, and assuming approval by the Commission
of the same, three primary issues remain in dispute: (A) the appropriate cost of capital/rate of
return for Empire; (B) the proper calculation of depreciation; and (C) the appropriate level of
total Company on-system fuel and purchased power expense, including the appropriate cost
recovery method with regard to fuel and purchased power (i.e., base rates and/or an interim
energy charge (“IEC")).

A. Cost of Capital/Rate of Return

1. Introduction

Theissue of Empire s cost of capital and its need to earn an adequate rate of return is one of
the driving forces behind the Company’ srequest to increase its annual electric revenues. Infact, the
Company isat acritical financia juncture. Over thelast eleven years, Empire has paid out essentially
al of itsearnings as dividendsin order to maintain itsinvestment standing and hasissued new equity
to maintain itsfinancial integrity. According to Empire's expert witness, Dr. Donald A. Murry, the
Company’ sexpected return on common equity for 2004 is5.5 percent.! Thesolutionto thisdilemma

isapparent: Empir € scommon stock ear ningsmust beincreased tolevelsconsistent with electric

utility industry norms.

Moreover, inorder to make necessary capital investmentsand to continueto providereliable,
high-quality electric service to its customers, Empire is required to go to the capital marketsin the
near future and, in the interest of all stakeholders, must have access to those markets at the lowest

possible cost. Bill Gipson, Empire’ s President and Chief Executive Officer, responded to a question

' The Company will release its 2004 financial information to the public on February 3, 2005.
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from Commissioner Clayton concerning the Company’s need for additional capacity and related
access to the capital markets.

Q. Does Empire have any - - what impediments would stand in the way of
Empire?

A. WEéll, certainly one of the impediments that stands in the way is the financia

health of the company and really bringing about stability in the financial hedth of the

company with respect to earnings. And | think that’s one of the important issues that

the Commission will decidein thiscase. . . .

(Tr. 1229)

Empire s expert witness, Dr. Donald A. Murry, testified that the cost of capital issuein this
caseisespecialy important for the Company. (Murry Direct, Exh. 11, p. 8) “ Thecost of capital in
thiscaseisfar moreimportant than most. Empire’ sfinancial circumstances ar e sufficiently
precarious that accurate measur ement of the cost of capital in thiscaseiscritical.” (ld.)

In considering the cost of capital issues, the Commission should bear in mind the overall legal
principles applicable to these questions. As the Commission is aware, the United States Supreme
Court has held that the return authorized a utility by aregulatory body should be “ commensur ate
with returnson investmentsin other enter prises having corresponding risks.” Inaddition, the
return should be “ sufficient to assur e confidencein thefinancial integrity of the enterprises, so
astomaintainitscredit and to attract capital.” See, Federal Power Commissionv. Hope Natural
Gas Company, 320 US 591, 603 (1944); see also, Bluefield Waterworks v. Public Service
Commission, 262 US 679 (1923), where the Court, at page 693 said, “the return should be
reasonably sufficient to assur e confidence in the financial soundness of the utility and should

be adequate, under efficient and economical management, to maintain and support its credit

and enable it to raise the money necessary for the proper discharge of its public duties.”
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Empire's return on equity (“ROE”) recommendation of 11.65 percent, if adopted by the
Commission, will be a step toward satisfaction of these standards. Unfortunately, however, neither
the Staff nor Public Counsel cost of capital witnesses have made any serious effort to comply with
the law through an application of the Hope and Bluefield standards. Instead these witnesses have
samply relied on a“mechanistic” discounted cash flow (*DCF’) analysis, without any effort to judge
each of the DCF steps aong the way in light of the Court mandates. Thereis absolutely no evidence
to demonstrate how their extremely low ROE recommendations comport with the Supreme Court
cases. Thereis no explanation as to why their ROE recommendations are significantly lower than
the equity returns being authorized for other electric utilities. Clearly, as explained by Empire’'s
expert witness, Dr. Donald A. Murry, the Staff and Public Counsel recommendationsfail to meet the
financid integrity test. “. .. Mr. Murray isrecommending a return that will not support an
investment grade bond rating, and this could be an explanation of why S& P would identify
the Staff return recommendation asa problem in CreditWatch.” (Murry Rebuttal, Exh. 12, p.
4) “Mr. Allen’srecommended return on common equity alsowill produceareturn that would
not earn Empirean investment grade credit rating by these S& P standards.” (Murry Rebuittal,
Exh. 12, p. 16)

Cost of capital issuesin arate case generaly involvethree areas of contention, i.e., the proper
capital structure, the cost of the debt component of the capital structure, and the cost of the common
equity component of the capital structure. While all three issues are present in this case, in terms of
revenue regquirement and the overall financia integrity of Empire, the third issue, the cost of common
equity, is most important. The Staff suggests a ROE range of 8.29 percent to 9.29 percent. The

Public Counsel recommends arange of 8.96 percent to 9.41 percent. Empire’s evidence, based on
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the testimony of two experts, Dr. Donald A. Murry and Dr. James H. Vander Weide, supports a
11.65 percent ROE. These ROE differences trandate into in a revenue requirement dispute in this
case of approximately $11.6 million.

Again, it cannot be overemphasized that the Commission’s decision on the ROE issue will
have a significant impact on Empire’ sfinancia integrity, its ability to competein the capital markets,
its ability to make necessary capital investments, and its ability to continue providing high-quality
electric service to its Missouri customers.

2. Cost of Common Equity (What return on common equity recommendation is
appropriate in estimating Empire's cost of common equity?)

Donald A. Murry, Ph.D, and James H. Vander Weide, Ph.D., testified on behalf of Empire
on this issue. Empire encourages the Commission to compare and contrast the testimony and
positions of these expert witnesses with the testimony and positions presented by the witnesses for
Staff and Public Counsal. Of particular significance is the fact that the Staff and Public Counsel
witnesses have not changed their approaches to this subject since the ROE issue was last litigated in
Case No. GR-2004-0209, In the Matter of Missouri Gas Energy’s Tariffs to Implement a General
Rate Increase for Natural Gas Service. The shortcomings present in the work of those individuals
which were recognized by the Commission in that case continue.

For example, the Staff and Public Counsel witnesses continue to ignore the law established
in the Hope and Bluefield cases and continue to rely upon a mechanistic, “vending machine’ type
DCF anaysiswith acompleteand total disregard for what isgoing on in other jurisdictionswith other
electric utilities. Neither witness has produced what can fairly be characterized as the true cost of

capital of Empire.
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a. Expert Qualifications

In State Board of Registration for the Healing Arts v. McDonagh, 123 S.W.3d 146 (Mo.
banc 2003), the Missouri Supreme Court, reaffirmingitsdecisionin Lasky v. Union Electric Co., 963
SW.2d 797 (Mo. banc 1997), clearly stated that the standard for the admission of expert testimony
incivil casesisthat set forth in section 490.065, RSMo. The Court also stated that the same standard
should be applied in administrative cases such asthe instant Empire rate proceeding. Pursuant to the
statute, if “specialized knowledge” will assist the trier of fact to understand the evidence or to
determine afact in issue, awitness “ qualified as an expert by knowledge, skill, experience, training,
or education” may testify. Empire switnesses, Dr. Vander Weideand Dr. Murry, clearly satisfy these
statutory requirements.

Empire witness Dr. Vander Weide holds a Ph.D. in Finance and is a Research Professor of
Finance and Economics at the Fugua School of Business of Duke University. (Vander Weide Direct,
Exh. 14, p. 2) Hehasextensiveteaching experience, isamember in various professional associations,
and has been published numerous times. (1d. at 3-4) Additionally, Dr. Vander Weide, as an expert
on financial and economic theory, has testified in the areas of cost of capital, competition, risk,
incentive regulation, forward-looking economic cost, economic pricing guidelines, depreciation,
accounting, valuation, and other financial and economicissuesin approximately 350 proceedings. (1d.
at 4-5)

Empirewitness Dr. Murry holdsaM.A. and aPh.D. in Economics, isan economist with C.H.
Guernsey & Company, and is a Professor Emeritus of Economics at the University of Oklahoma.
(Murry Direct, Exh. 11, p. 2) Like Dr. Vander Weide, Dr. Murry has extensive teaching, research,

and consulting experience and has been published numerous times. (Id. at 2-3) Dr. Murry’s first
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regulatory experience waswhen hewas hired asaconsultant for this Commission, and Dr. Murry first
provided testimony before this Commission in 1966. (Tr. 1083) Since that time, Dr. Murry has
testified numerous times as an expert witness in proceedings before regulatory bodies in
approximately 40 states, not only on behalf of utilities, but also on behalf of intervenors, consumer
advocates, and regulatory bodies. (Murry Direct, Exh. 11, pp. 3-4; Tr. 1085-1086)

Aswill be discussed below, and as was asserted in Empire’ sMotionsto Excludefiled herein,
but subsequently overruled by Judge Thompson, Staff withess Murray and Public Counsel witness
Allen do not possess the requisite education or expertise necessary in order to qualify as “ experts’
inthisproceeding. Consequently, reliance on Allen’sor Murray’ stestimony on cost of capital issues
will thwart the Commission’s ability to award Empire the opportunity to earn afair and reasonable
rate of return. Once again, Empire encourages this Commission to look to the lack of experience and
training on the part of these witnesses when determining how much credibility, if any, to attach to
their testimony. Under the requirements of RSMo. 8490.065, Allen’s and Murray’s opinion
testimony should be excluded from the record of this proceeding or given little or no weight by this
Commission.

b. Thelmportance of a Fair and Reasonable Return on Equity

Empire’ sallowed ROE is of extreme importance. Asindicated, the Company isat acritical
financia juncture. Empire's earnings must increase, and the Company must have the ability to
compete in the financial markets to meet its service requirements. Whatever ROE the Commission
authorizes in this case will send a message to the investment community and impact the relationship
of Empire with that community. As the Commission is well aware, the law requires that this

Commission establish a rate of return for Empire’ s equity investors that is commensurate with the
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returns those investors could expect to achieve in investments in other enterprises having
corresponding risks. (Murry Surrebuttal, Exh. 13, p. 9) The average alowed ROE for electric utilities
in the first quarter of 2004 was 11 percent. Empire’'s expected return for 2004 is 5.5 percent.

Once again, the United States Supreme Court standards cannot be overemphasized. The
return must be “commensurate with returns on investments in other enterprises having
corresponding risks’ and “ should be sufficient to assure confidencein the financial integrity
of the [utility] enterprise, so asto maintain its credit and to attract capital.” Federal Power
Commission v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944).

Empire’ s expert witness Dr. Vander Weide explained that through its rulings in Hope and
Bluefield, the United States Supreme Court clearly recognizes that:

(1) aregulated firm cannot remain financially sound unlessthe return it is allowed to

earn on the value of its property is at least equal to the cost of capital (the principle

relating to the demand for capital); and (2) aregulated firm will not be able to attract

capital if it doesnot offer investors an opportunity to earn areturn ontheir investment

egual to the return they expect to earn on other investments of the same risk (the

principle relating to the supply of capital).
(Vander Weide Direct, Exh. 14, pp. 11, 26)

While Empire' s ROE recommendation moves toward meeting these constitutional tests, the
recommendations of both the Public Counsel and Staff clearly do not.

c. Empire'sRecommendation

Empire recommends that this Commission use an ROE of 11.65 percent in its calculation of

an appropriate overal rate of return for Empire. The 11.65 percent recommendation is the average

of the recommendations of Empire’ stwo cost of capital witnesses, Dr. Vander Weide (11.3 percent)

and Dr. Murry (12.0 percent).
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Dr. Vander Weide estimated Empire's cost of equity in two steps. (Vander Weide Direct,
Exh. 14, p. 5) He applied several standard cost of equity methods to market data for a proxy group
of comparable companies. (Id.) Second, he adjusted the average cost of equity for his proxy group
for the difference between the average capital structure of his proxy group and Empire’'s capital
structure. (Id. at 5-6) In order to reduce the uncertainty of the estimate of the cost of equity for
Empire, Dr. Vander Weide used areasonably large sample of proxy companies, instead of applying
cost of equity methodssolely to Empire. (1d. at 6) Dr. Vander Weide' sselected proxy group satisfies
the standards of Hope and Bluefield in that the proxy group companies are smilar in risk to Empire
and serve as a“ conservative proxy.” (Id. at 33)

Dr. Vander Weide, using the quarterly DCF model, the ex ante risk premium method, and the
ex post risk premium method, found the average cost of equity for his proxy companiesto be 10.7
percent. (Id. at 7, 23, 48-49) Because financial leverage — or the use of debt financing — increases
the risk of investing, the cost of equity should be higher for a capital structure containing more
leverage. (Id. at 49) Consequently, because Empire's recommended capital structure contains
significantly more leverage than the average capita structures of Dr. Vander Weide's proxy
companies, Dr. Vander Weide explained that the cost of equity would have to be adjusted upward
in order to alow Empire's investors an opportunity to earn a commensurate return on their
investment. (Id. at 7) Reflecting the cost of equity of hisproxy companies and Empire’ smore highly-
leveraged capital structure, Dr. Vander Weide recommends that Empire be allowed arate of return
on equity equal to 11.3 percent. (Id. at 8, 52)

Dr. Murry estimated the cost of common equity for Empire using alternative methodol ogies

and then compared those results to results from similar calculations for a group of comparable
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companies. (Murry Direct, Exh. 11, p. 7) Dr. Murry’s comparable companies were selected on the
basis of being financialy hedlthy eectric utilities with financia and business risk similar to those of
Empire. (Id. at 9) Dr. Murry put all of hiscalculationsin the perspective of current market conditions
and the financia circumstances of Empire. (1d. at 7-8)

Indevel oping hisrecommended return for Empire’ scommon stock, Dr. Murry relied primarily
on theresults of hisDCF analysesusing forecasted earnings per shareinformation and current marker
prices. (Id. at 29-30) He then utilized the Capital Asset Pricing Model (“CAPM”) as a verification
of his DCF analysis and as a longer-term view of the market relationships. (Id. at 29-30; Tr. 974)
Because of the high risk associated with Empire and the marginal-cost nature of the DCF method,
Dr. Murry then looked to the high end of his calculated ROE range. (Murry Direct, Exh. 11, p. 29)
Ultimately, Dr. Murry recommended an allowed return on common stock equity of 12.0 percent.

d. Staff’'s Recommendation and Lack of Expertise

Staff witness Murray proposes a ROE range of 8.29 to 9.29 percent, with amidpoint of 8.79
percent. Murray’s opinions in this regard, however, are only admissible if and to the extent he is
deemed to be an expert in utility finance and his “expert” testimony isfound to comply with RSMo.
8490.065.

Staff witness Murray holds no professional licenses or certificates, belongsto no professional
organizations, has never taught any college courses, classes, or seminars, has never written or co-
written any books, treatises, or other works on the subject of regulatory finance, nor written or co-
written any articles—on any subject. (Exhibit 122) Murray has attained only a Bachelor of Science

degree in Business Administration and a Mastersin Business Administration. (1d.) Working for the
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Commission since June of 2000 is the extent of Murray’ swork experience in the field of regulatory
finance. (1d.)

It istruethat awitnessisnot required by RSMo. 8490.065 or applicable case law to possess
any specific education level or experience in order to qualify as an expert. However, at the heart of
RSMo. 8490.065 is the use of the word “expert.” According to the Merriam-Webster dictionary,
an expert is one with specia skill or knowledge representing mastery of a particular subject. Staff
witness Murray falls short of mastering the field of utility finance and rate of return analysis — both
interms of education and practical experience —and Staff witness Murray’ s testimony isthis regard
should be given little or no weight by this Commission.

e. Errorsin Staff’'s Analysis

To arrive a hisROE recommendation, Staff witnessMurray used a*“ company specific’ DCF
approach to determine the cost of common equity for Empire. (Murray Direct, Exh. 62, p. 26) A
“company specific’ DCF approach is one in which only the facts involving the subject company, in
this case Empire, are plugged into the DCF formula. No real consideration is given to other
companies with corresponding risks. Returns being awarded to other companies with similar risks
arenot specifically considered. (Tr. 1289-1290) No financial integrity testisperformed. Nojudgment
isexercised. Itissmply amechanica “vending machine” approach.

Empire’'s expert, Dr. Murry, testified that the result of a company specific DCF anaysis
cannot be relied upon.

Q. So would the result of that mechanical process always be what an investor
must have in the way of areturn in order to make an investment?

A. Not the mechanical calculation. That's smply atool.
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Q. Can the Commission in this case rely on a company-specific DCF analysis as
the true cost of capital for Empire District?

A. In my judgment, it cannot exclusively.

Q. And why isthat?

A. Because | think it's just a mechanical calculation. | think it's- - | think it's

useful information, | think it’s important information, and | think it can be used in

making judgment as to what the allowed return should be, but it’snot an answer in

and of itself.

(Tr. 1132-1133) (emphasis added)

Dr. Vander Weide also found fault with the general thrust of Staff witness Murray’s
“company-specific’ DCF approach. (Vander Weide Surrebuttal, Exh. 16, p. 2) Dr. Vander Weide
noted four reasons why the results of applying the DCF model to the company whose rates are
regulated should not be the focus, including that “Mr. Murray’ s opinion fails to recognize the basic
circularity that arises when the DCF model is applied to the regulated company whoserates are being
set.” (Id. at 2-3) Dr. Vander Weide continued by explaining:

The DCF model depends on dividend yield and growth expectations that reflect

investor’s views of the results of the regulatory process. But the purpose of the

regulatory process, as it relates to the cost of equity, is to reflect the views of
investors. Thus, we have a situation where investors expectations depend on the

results of the regulatory process, and the regulatory process depends on investors

expectations — an obvious circul arity.

(Id. a 8-9) According to Dr. Vander Weide, thisis why experts generaly apply the DCF and other
cost of equity models to a reasonably large group of proxy companies — rather than just to the
company being reviewed. (Id. at 9)

Staff witness Murray admitted some awareness on his part of the problemsin relying on his

“company specific” DCF approach.
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Q. So your answer is yes, that Empire violates the fundamental assumptions of
the DCF model?

A. Yes.

Q. Doesn't that suggest extreme care in applying the DCF model to Empire in
this case?

A. Very extreme care you' re correct.
(Tr. 1281-1282)

Staff witness Murray made other mistakes aswell. Murray improperly used an annual DCF
model and did not even apply that model correctly. (Vander Weide Rebuttal, Exh. 15, p. 3) Murray’s
application of the annual DCF model produced results that are biased downwards, equaling
approximately 17 basis points. (1d. at 3)

Staff witnessMurray aso made an error with the chosen price component of his DCF mode!.
Murray used the average of the monthly high and low stock prices over the six-month period of
February to July, 2004, while Empire’ s stock price declined from an average of $22.39 in the three-
month period of February to April to an average of $20.13 in the three-month period of May to July,
with a corresponding dividend yield increase of 64 basis points. (Id. at 4) This error resulted in a
“mismatch of data sets,” that is, Staff witness Murray used stock prices for a different time period
than this growth rates. (1d.)

Dr. Vander Weide also noted errors with the growth component of Staff withess Murray’s
DCF analysis. Dr. Vander Weide, in discussing Murray’s partial use of historical growth rates to
estimate investors' expectations, stated:

historical growth rates are inherently inferior to analysts' forecasts because analysts
forecastsalready incorporateall relevant information regarding historical growthrates
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and also incorporate the analysts knowledge about current conditions and
expectation regarding the future.

(Id. a 5) Inthe application of his DCF model, Murray should have used a growth rate of at least 4
percent. (1d. at 6) That growth rate, when used with aquarterly DCF model and three-month average
pricesfor the period of May through July, 2004, would have resulted in a DCF estimate of Empire's
cost of equity at 10.9 percent. (Id.) That result would have been even higher if Murray had derived
hisValue Line forecast from data for the period 2004-2008, instead of using a growth forecast for
the period 2001-2003 to the period 2007-2009. (1d.)

Dr. Murry also noted Staff witness Murray’ simproper use of historical growth rates. (Murry
Rebuttal, Exh. 12, p. 9) Pointing to Murray’s failure to compensate for rising interest rates, Dr.
Murry stated that Staff witness Murray ignored that “cost of equity isafunction of expectations and
that rates will increase during the period that [Mr. Murray’ s|] recommended rates will be in effect.”
(Id. at 9-10)

To the extent he looked at what is going on with other utilities, Staff witness Murray’s
selection of so-called comparable companiesis highly suspect as it includes companies with abelow
investment grade rating. Commissioner Murray, in her questions to Company witness Dr. Murry,
touched on this subject.

Q. In your opinion, is it appropriate to use a below investment grade company
as acomparable in determining what a viable utility should be earning?

A. No, absolutely not for a- - asacomparable company. Y ou should belooking
at a healthy company so that we can use them as a benchmark for analysis.

Q. Do you have any idea- - | mean, have you ever seen abelow investment grade
company used in comparables before?

Page 14 of 61



A. | don’t think | have, and | don’t think I’ve ever seen it used intentionally,
knowingly.

(Tr. 1081-1082)

In general, Dr. Murry found fault with Staff witness Murray’s “inordinately low”
recommended return. (Murry Rebuttal, Exh. 12, p. 1) Dr. Murry testified that Murray’s
recommendation is “so inadequate” that it contributed to Empire being placed on Standard and
Poor’ s CreditWatch. (Id.) Adoption of Murray’s recommended return will result in financial ratios
below S& P s published guidelines and medians, leading to alowering of Empire' s financial rating.
(Id. a 2) Such a downgrade could in turn increase Empire's cost of debt and cost of equity and
weaken Empire’ s ability to attract capital at a reasonable cost. (1d.)

Staff witness Murray’ s approach to calculating arate of return for Empireis mechanistic and
demonstrates alack of understanding of the methodol ogies being applied. Accordingto Dr. Murry,
Staff witness Murray’ s* analysis hasanumber of anaytical and methodological problemsthat appear
to have led to his unsubstantiated conclusions and flawed recommendations’ and his testimony is
“similar to testimony he has presented to this Commission over the last severa yearsin other cases.”
(Id.) Dr. Murry explained that Staff witness Murray’s “lengthy presentation of stale economic data
isirrelevant and ignores the fact that the cost of capital is afunction of expectations.” (1d.)

When asked about Staff witness Murray’s “mechanical calculations,” Dr. Murry testified:

Throughout hisanalysis Mr. Murray averaged averages, rendering hisresults useless

for determining the investors evaluation of capital costs. This substitutes a

mechanical set of calculations and averagesfor area analysis of the market dataand

masks the essence of the DCF analysis. . . . Consequently, hisformulistic calculations
were reduced to rather meaningless data manipulations.
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(Id. a 10) Dr. Murry observed that Staff witness Murray’s DCF analysis is similar to a vending
machine—*Y ou put the numbersin, you pull the lever, and anumber comes out and you call that the
answer.” (Tr. 992-993)

One of the more striking faults with Staff witness Murray’s testimony was his statement
regarding VaueLine sconcern that an unfavorable order in this proceeding could lead to areduction
in Empire’ sdividend. (Murry Rebuttal, Exh. 12, p. 6) Staff witness Murray apparently disputesthis
and testified that it is his opinion that Empire's dividend policy is causing Empire to have a higher
cost of capital. (Murray Direct, Exh. 11, p. 22)

In response, Dr. Murry explained that Staff witness Murray appears to believe that lower
dividends, and thuslower payout ratios, will lower autility’ scost of capital. (Murry Surrebuttal, Exh.
13,p.2) Dr. Murry testified that Staff witness Murray’ s statement “ shows a dangerous lack of
understanding of the relationship between dividends, the cost of capital, and regulatory allowed
returns.” (Murry Rebuttal, Exh. 12, p. 7) “All other things being equal, a dividend reduction will
result in adecrease in the stock price because returns will be received by investors later rather than
sooner. . . . Furthermore, adividend reduction and the associated drop in the price of the stock could
be extremely deleterious for certain investors.” (Id. at 8)

When asked about Empire’s current dividend situation, Dr. Murry testified:

Over the period 1993-2004, Empire has paid out virtually all its earning as dividends

inan effort to maintain itsinvestment standing and has issued new equity to maintain

its financial integrity. Empire’s expected return on common equity for 2004 is 5.5

percent. Contrary to Mr. Murray’ sassertion, the solution to Empire’ sdilemmaisnot

to reduce dividends, which will decrease the market price and raise the cost of

acquiring capital. The solution, as recognized by various market research services,

it to increase common stock earningsto levels consistent with electric utility industry

norms.

(Id. at 8-9)
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f. Public Counsal’s Recommendation and Lack of Expertise

Public Counsel witness Allen recommends a return on equity in the range of 8.96 to 9.41
percent. Heis of the opinion that any decision which falls within the range of 9 to 9.4 percent will
accurately reflect therisk for Empire and will fairly allow the Company to attract capital in the future.
Public Counsel’s recommended ROE, however, is insufficient to assure financial confidence in
Empire, and Allen’s opinions in this regard are only admissible if and to the extent he is deemed to
be an expert in utility finance and his*“expert” testimony isfound to comply with RSMo. 8490.065.

Allen holds no professional licenses or certificates, is not a member of any professiona
organization, and haslittle specialized training in the field of regulatory finance. (Exhibit 123) Allen
has not taught any college level courses, has not taught any coursesin the field of regulatory finance,
has not taught any cost of capital or rate of return courses, has not written any textbooks, and has
not written or co-written any books, treatises, or other works on the subject of regulatory finance,
rate of return and/or cost of capital. (1d.)

Allen, who has a Bachelor of Science Degree and Master of Science Degree in Business
Economics and Finance, was able to point to only one case in which he previoudly provided “expert”
testimony, and Allen first filed “expert” testimony on April 15, 2004. (1d.) Allen falswell short of
mastering the field of utility finance and rate of return analysis — both in terms of education and
practical experience. Simply put, Allen does not possess the “ specialized knowledge’ to assist this
Commission, and Allen is not “qualified as an expert by knowledge, skill, experience, training, or

education.” Assuch, Allen’s testimony should be given little or no weight by this Commission.
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g. Errorsin Public Counsal’s Analysis

To arrive at hisROE recommendation, Allen performed aDCF analysisand aCAPM anaysis
on Empireand a“ comparable’ group of publicly traded electric utility companies. (Allen Direct, Exh.
81, p. 4) Toarrive at the growth component of his DCF model, Allen relied on the “br + sv” input.
(Vander Weide Rebuttal, Exh. 15, p. 20) Empire’ s expert Dr. Vander Weide explained that the “br
+ sv” method estimates future growth by examining growth in two components, internal growth and
external growth, with*“b” equal to the company’ sretentionrate, “r” equal to the company’ sexpected
rate of return on equity, “v” equal to the fraction of new common stock sold that accrues to the
current shareholder, and “s’ equal to the funds raised from the sale of stock as afraction of existing
equity. (1d.) Dr. Vander Weide noted that this method iswidely used for non-utility companies, but
problems arise when it is applied to rate-regulated companies such as Empire. (1d. at 21)

Dr. Vander Weide aso testified that use of the “br + sv” component in the DCF model is
circular:

. .. the expected rate of return on equity isone of the key inputsin calculating internal

growth. Y et the growth rate that is being calculated using the “br + sv” method will

be used to estimate the cost of equity for a rate-regulated company, which, in turn,

determines the company’s allowed rate of return on equity. Since the company is

generally expected to earn its allowed rate of return on equity, the “br + sv” method

requires knowledge of the allowed rate or return before the allowed rate of return can

be calculated, alogical impossibility.
(Id.) AsDr. Murry explained, “Simply put, the method requires an estimate of the return on equity
before an analyst can even calculate the growth rate used to estimate the return on equity.” (Murry
Rebuttal, Exh. 13, p. 18) Dr. Vander Weide also explained Allen’s error in using historical growth

rates to estimate future growth in the DCF model (1d. at 21-22), and explained the faulty nature of

Allen’s selection of proxy companies. (Id. at 22-23)
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Allen’scriticism of Dr. Murry’ suse of a6 percent growth rate for Empireisnot well founded.
As Dr. Murry testified, Allen appears to be substituting his personal opinion regarding Empire's
growth rate for the opinion of investors. (Murry Surrebuttal, Exh. 13, p. 10) Dr. Murry used the
earnings per share growth estimates, because “the opinion of investorsisthe onethat counts, not Mr.
Allen’s. Vaue Line is awidely avallable service followed by many investors, and it undoubtedly
influences investor opinions.” (Id.)

Dr. Murry testified that Allen’s recommended ROE is “insufficient to assure the financia
integrity of Empire.” (Murry Rebuttal, Exh. 12, p. 15) Like Dr. Vander Weide, Dr. Murry found
fault with Allen’s choice of “ comparable” companies and pointed to Allen’ s “dubious methodol ogy”
in applying the DCF model. (I1d.) Allen’srecommended returnis*®out of linewith the allowed returns
for utilities that appear to be lower risk and in a stronger financial position than Empire.” (Murry
Surrebuttal, Exh. 13, p. 9) Again, according to the Regulatory Research Associates, the average
allowed return for electric utilities during the first quarter of 2004 was 11 percent. (1d.)

3. Capital Structure (What capital structureisappropriate for Empire?)

a. Empire’'s Recommendation

Dr. Murry testified that the appropriate capital structure for Empire for purposes of this
proceeding is the Company’s pro forma capital structure as of December 31, 2003, consisting of
long-term debt of $336,496,611 or 43.89 percent; trust preferred securities of $48,292,848 or 6.3
percent; and common stock equity of $381,935,258 or 49.81 percent of total capital. (Murry Direct,

Exh. 11, pp. 6-7)
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b. Staff’s Recommendation
Staff urges the use of Empire’ s June 30, 2004 consolidated capital structure, consisting of
49.14 percent common stock equity, 6.32 percent trust preferred stock, and 44.53 percent long-term
debt. (Murray Direct, Exh. 62, p. 24)
c. Public Counsel’s Recommendation
Public Counsdl agrees generally with the Company’ sapproach. The only difference between
the Company’s approach and Public Counsel’s approach is that Public Counsel uses a capital
structure as of June 30, 2004, while Empire uses a capital structure as of December 31, 2003.
4. Cost of Debt (What embedded cost of debt is appropriate for Empire?)
a. Empire’'s Recommendation
Empire’s embedded cost of long-term debt is 7.25 percent, with a cost of trust-preferred
securities of 8.93 percent. (Murry Direct, Exh. 11, p. 7)
b. Staff’s Recommendation
Staff assertsthat the embedded cost of long-term debt for Empirewas 7.22 percent asof June
30, 2004, and the embedded cost of trust preferred stock for Empire, as of June 30, 2004, was 8.92
percent. (Murray Direct, Exh. 62, p. 25)
c. Public Counsel’s Recommendation
Allentestified that the appropriate embedded cost ratefor Empire’ slong-term debt as of June
30, 2004, was 7.23 percent, with an embedded cost rate for Empire’ s preferred stock at 8.83 percent.

(Allen Direct, Exh. 81, p. 6)
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5. Conclusion

In summary, Empire encourages the Commission to apply the standards set by the Supreme

Court in Hope and Bluefield, alow Empire to compete in the capital markets, make necessary capital

investments, and continue providing high-quality electric service, and alow Empire the opportunity

to earn an overal rate of return of 9.54 percent, asillustrated below.

Ratio Cost
Long Term Debt 43.89% 7.25%
Trust Preferred Securities  6.30% 8.93%
Common Equity 49.81% 11.65%
Totd 100.00%

COST OF CAPITAL/RATE OF RETURN
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0.56%
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9.54%



B. Depreciation Issues

1. Introduction

In 1982, the Commission, in its Case No. TO-82-3, discussed the purpose of depreciation
accounting and stated as follows:

Depreciation accounting is generally conceded to be a system of accounting which
amsto distribute costs or other basic value of tangible capital assets, less salvage (if
any), over the estimated useful life of the unit, or group of assets, in a systematic and
rational manner. It isaprocessof allocation, not of valuation.

A secondary goa of depreciation is to match capital recovery with capita
consumption. For years it has been recognized that this goa is difficult to attain,
therefore, the emphasisis upon a systematic and rational alocation of the expense of
capital consumption. The accounting does not purport to follow the actua rate of
consumption of property during individual accounting periods. Therefore, it is
equitable and sound as a matter of practical accounting to spread the depreciation
expensein equal annual charges over the useful life of the property, but the actua rate
of consumption may be different.

25 Mo.P.S.C. (N.S)) 331 at 334-335. More recently, the Commission reinforced that statement
when it stated:
The Commission finds that the fundamental goal of depreciation accounting is to
allocate the full cost of an asset, including its net salvage costs, over its economic or
service life so that utility customers will be charged for the cost of the asset in
proportion to the benefit they receive fromits consumption. (Third Report & Order,
Opinion p. 9, issued Jan. 11, 2004)
In the Matter of Laclede Gas Company’s Tariff to Revise Natural Gas Rate Schedules, Case No.
GR-99-315 (hereinafter, the “Laclede case’).
Intheinstant case, thereisgeneral disagreement between the partiesasto: 1) theservicelives

over which the costs of the assets should be depreciated, and 2) the inclusion of an alowance for

future net salvage (i.e., salvage less cost of removal) in the development of the depreciation rate.
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Therewas agreat deal of concern expressed during the hearing regarding Empire’ s proposal
to shorten service lives for various depreciable accounts, as well as to include in its proposed
depreciation rates an accrual for future net salvage costs. Public Counsel witness Majoros on more
than one occasion criticized Empire’ s proposed depreciation rates as “excessive.” (Magjoros Direct,
Exh. 89, pp. 3, 10, 12) Staff and Public Counsel speculate that Empire will recover its investment
in plant prior to actually retiring the plant and that it will recover net salvage costs that are in excess
of those actually incurred. Thefact of the matter isthat thereis absolutely no evidence in thisrecord
that Empire has over-recovered (or will over-recover) its depreciation expense or future net salvage
costs. In fact, recent history reveals the concern should be just the opposite (i.e., that utilities will
not be allowed to recover thefull investment intheir plant or their actual costs of removal). Consider
the following case study:

In 1997, Missouri-American Water Company (“MAWC”) filed for an increase in its water
rates. One of the disputed issues in that case was a proposal by Staff to recover the anticipated,
undepreciated investment in MAWC' s existing water treatment plant in St. Joseph, Missouri (the
“Old Plant”). MAWC had sought and obtained approval from the Commission to construct a new
water treatment plant which was intended to be completed in 2001 (the “New Plant”). Existing
depreciation rates for the Old Plant would not have recovered all of its original cost until the year
2028. Accordingly, Staff proposed aten year amortization to address the anticipated unrecovered
investment in the Old Plant. Public Counsel, among others, objected to the proposed amortization
on the grounds that it was not known and measurable, as the construction of the New Plant had not
begun and there was no assurance that the project would be completed in timeto retire the Old Plant

in 2001. The Commission agreed with Public Counsel, finding that the 2001 retirement date was
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somewhat speculative and institution of the proposed amortization would be premature. Re
Missouri-American Water Company, Case Nos. WR-97-237, SR-97-238 and WO-97-249, decided
November 6, 1997, 6 MoPSC 3" 549 at 544-545.

In 2000, MAWC filed for another rate increase and an issue in that case was the “ Premature
Retirement” of the Old Plant. Asanticipated, MAWC had completed, and brought on-line, its New
Plant and had taken its Old Plant out of service in the Spring of 2000 (i.e., ahead of schedule).
MAWC and Staff proposed that the undepreciated origina cost of the Old Plant (which was now a
reality) be deducted from both plant-in-service and accumul ated depreciation in order to preservethe
Old Plant’ sundepreciated value of $2,832,906, until aproper depreciation study could be performed.
Additionally, MAWC and Staff proposed that the cost of removal, estimated at $500,000, also be
deducted from the accumulated depreciation, thereby preserving a total of $3,332,906. Public
Counsel opposed the treatment proposed by MAWC and Staff, essentially arguing that recovery of
the undepreciated value of the Old Plant and the estimated retirement costs should be “written-off,”
because they relate to plant that is no longer in service. A majority of the Commission agreed and
directed MAWC to write-off the undepreciated original costs of itsinvestment of $2,832,906, aswell
as any amount expended to retire the Old Plant. In Re: Missouri-American Water Company, Case
No. WR-2000-281, decided August 31, 2000, 9 MoPSC 3" 254 at 286 through 287.

It isagainst this very real case study that the Commission needs to evaluate the positions of
Empire, Staff, and Public Counsdl inthiscase. Thisactual casestudy revealsthat thereal concern

of the Commission should be for thefull recovery of a utility’ sinvestment in its plant, aswell

2 This decision was later reversed and remanded by the Cole County Circuit Court. State ex rel. Missouri-
American Water Company v. Public Service Commission, Case No. 00CV 325014, et a. (May 25, 2001). (If no
recovery of undepreciated plant is provided for, Company will suffer ataking or confiscation in violation of
constitutional authority.)
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asitscost of removal, rather than the hypothetical and unfounded concern that ratepayers
may pay “too much.” Here, asinthe MAWC case, Public Counsel (and now Staff), argue that the
retirement datesfor Empire’ svarious power production plants are specul ative and that itsanticipated
costs of remova are not known and measurable. As a result, Public Counsel and Staff argue for
longer lives and no recovery of future net salvage costs. If Public Counsel and Staff are wrong,
Empire sinvestors will be left holding the bag, as were MAWC' sinvestors. If, on the other hand,
Empire iswrong, customers will have paid for the plant and associated cost of removal prior to its
retirement but at least they will have received compensation for their payments through an offsetting
adjustment to depreciation reserve and rate base, upon which they are required to pay areturn.
Finally, as part of its assessment of the parties' positionsin this case, the Commission should
consider how Empire’ s existing rates compare with other electric utilities depreciation rates. Inthat
regard, Mr. Roff compared Empire’s existing depreciation rates to those of other electric utility
companies. Schedule DSR-4 attached to his direct testimony (Exh. 18) presents the average
composite depreciation rate for Empire and agroup of e ectric utility companiesthat either surround
Joplin and Missouri or are of the same general size. This comparison shows that Empire’ s existing
composite depreciation rate of 2.27% is significantly below the industry average of 2.99%. While
Mr. Roff readily admits that his comparison was not meant to provide a precise comparison of
depreciation parameters and methodologies, it does nevertheless provides a“ sanity check” asto the
reasonableness of Empire’s existing rates. In that regard, this comparison clearly reveals just how
far out of the mainstream that Empire's current (and Staff’s and Public Counsel’s proposed)
depreciation rates are. (Roff Surrebuttal, Exh. 20, p. 8) Inthiscase, Empire's proposal to increase

depreciation ratesand expense by approximately $10.2 million will result in acomposite depreciation
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rate of 3.3%. (Tr.1771) This comparative analysis therefore refutes any assertion that Empire's
proposed depreciation rates are excessive.

2. Summary of Empire' s Proposed Depreciation Rates

Empire retained the services of Donald S. Roff, a director with the Public Accounting Firm
of Deloitte & Touche LLP, to perform a study of Empire's depreciable property. Mr. Roff isa
registered Professona Engineer in Pennsylvania, a member of the Society of Depreciation
Professionals, and a Certified Depreciation Professional. HeisaTechnica Associate of the American
Gas Association (“A.G.A.”) Depreciation Committee, and he currently serves as the lead instructor
for the A.G.A.”s Principles of Depreciation course. Mr. Roff has over thirty years of experiencein
the conduct and preparation of depreciation studies for electric, gas, water, and steam heat utilities,
pipeines, railroad, and telecommunications companies in over thirty states, severa Canadian
provinces, and Puerto Rico. (Roff Direct, Exh. 18, Exh. DSR-1)

Mr. Roff’s Depreciation Study, which was based on plant as of December 31, 2003,
recommended an increase in annual depreciation expense of approximately $25.6 million. (Roff
Direct, Exh. 18, p. 4) However, for purposes of its filing, Empire believed that an annual increase
in depreciation expense of $25 million would be too much to ask its customersto bear, and therefore
it reduced its request for additional depreciation expense by approximately $14.1 million. (Gipson
Direct, Exh. 1, p. 5; Tr. 1777) Accordingly, Empire now only seeks an increase in annual
depreciation expense accruals of approximately $10.2 million.

In his Depreciation Study, Mr. Roff developed his recommended depreciation rates using a
remaining life technigque (as opposed to awhole life technique); developed average service lives for

mass property accounts based on mortality data, and for production plant accounts using alife span
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analysis, and included an allowance for future net salvage based on the “traditiona” method of
accruing for net salvage (i.e., using aratio of net salvage costs as a percentage of the original cost
of retirements). (Tr. 1728-1730)

Mr. Roff’s alternative proposal, and the one which Empire is pursuing for purposes of this
case: (1) developed recommended depreciation rates using a whole life technique; (2) developed
average service lives for mass property accounts based on mortality data and for production plant
accounts using the life span method, but changed the anticipated retirement date for the Asbury Plant
from 2014 to 2020; and (3) incorporated an accrual for net salvage using the traditional method, but
capped the net salvage percent at 100% for those accounts where negative net salvage factors
exceeded 100%. (Roff Rebuttal, Exh. 19, pp. 35-37; Tr. 1765-1766) As aresult, the only issues
remaining between the Company, on the one hand, and Staff and Public Counsel, on the other hand,
are: (1) the average service lives for mass property accounts; (2) the use of the life span analysisfor
determining average service lives for production plant; and (3) the accrua of net salvage as part of

the depreciation rate. Empire, Staff and Public Counsel have quantified their differences asfollows:®

Public
Staff Counsdl
Mass Property — Difference in Average Service Lives 415,792 0
Production Plant — Average Service Livesvs. Life Span (3,030,808) (3,004,210)
Production Plant — Terminal Net Salvage (700,259) (700,259)
Production Plant — Interim Net Salvage 450,682 450,682
Mass Property — Net Salvage (5,170,565) (5,043,961)

3 Sincethe depreciation and other issues are interrelated, exact values cannot be determined. A fina
revised set of accounting schedules will be required to determine the revenue requirement associated with the
Commission's decisions.
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3. Average ServicelLives

a. Mass Property Accounts (i.e.,, Transmission, Distribution, and General
Plant)

Empire and Staff disagree over the appropriate average service lives for mass property
accounts. For purposes of thisdiscussion, mass property accountsinclude assetsin the transmission,
distribution and general plant accounts. (Tr. 1734) Generally speaking, Empire witness Roff has
developed longer average service lives for the mass property accounts than Staff. If accepted, Mr.
Roff’ sproposed ratesfor Empirewill decrease annual depreciation expense and revenue requirement
by $415,792 annually. Not surprisingly, Public Counsdl witness Mgjoros has accepted Mr. Roff’s
proposed average service lives for mass property accounts (although Mr. Mgjoros also states that he
could accept the Staff’s average service life recommendations). (Majoros Direct, Exh. 89, p. 5;
Rebuttal, Exh. 90, p. 33)

Both Empire and Staff have developed their recommended average service lives for mass
property accounts by performing alife analysis of Empire’ splant. Essentidly, life analysis measures
the history (i.e., mortality data) and results in a determination of an estimate of average service life
for each asset category. (Roff Direct, Exh. 18, p. 22) In this case, Mr. Roff collected and analyzed
retirement experience from inception through 2003, and updated the historical datafiles used for the
prior depreciation study. These datawere arrayed into aformat suitablefor lifeanalysis. Lifetables
were then devel oped and lowa Curves were fitted to the historical summaries. (Roff Direct, Exh. 18,
p. 22) A single average servicelife and lowa Curve was selected for each asset category reflecting
the combination of the historical results and the additional information obtained from Empire’'s

engineering, accounting, and operations personnel. This process is part of an evaluation phase
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undertaken by the depreciation analyst in the conduct of adepreciation study. (Roff Direct, Exh. 18,
p. 27) Thisevaluation phase combines the results of historical analyses with information regarding
the age of property retired, the age of property surviving, knowledge of the types of assets surviving
and being retired, and company experience and expectations, al coupled with the knowledge,
experience, and judgment of the depreciation analyst. Thegoal isto give recognition to these factors
and their influence upon historical indications and the applicability of such historical indications to
plant surviving into the future. Both Mr. Roff and Empire personnel participated in this evaluation
process, and they thoroughly discussed the specific types of equipment being retired and added, the
relative age of property surviving and retiring, and Company plans and expectations regarding the
property being evaluated. (Roff Direct, Exh. 18, pp. 27-28)

Staff, in developing their average service life for mass property accounts, also engaged an
analysis of historical or mortality data and the “fitting” of lowa Curves. However, there is no
indication that Staff engaged in any “evaluation” of the raw historical data or the results produced
by the mechanical fitting of thelowa Curves. Infact, it appearsthat Staff witnessMaciasrelied solely
upon historical analysis results with little or no interpretation of results, consideration of asset mix,
or evauation of Company plans and expectations. (Roff Rebuttal, Exh. 19, pp. 3-4) While Mr.
Macias did perform an on-site review of some of Empire’ s production plant facilities, hisinteraction
with Empire personnel was limited and the information he received from Empire personnel was
consistent with that provided by Mr. Roff in hisstudy. (Tr. 1809-1810) It istherefore unclear what,
if any, independent judgment Mr. Macias brought to bear on the fitting of lowa Curves. Moreover,
given hislack of expertise and experience, any judgment which Mr. Macias may have brought to bear

on theresults of hisanaysis should be carefully weighed. For example, Staff withessMacias hasonly

Page 29 of 61



been working in the area of depreciation since 2001. (Tr. 1790) Thisisonly the second depreciation
study that he has performed and hisfirst study of an electric company. (Tr. 1791, 1806) Mr. Macias
has taken no courses at the university level regarding the subject of depreciation, and the NARUC
ratemaking course which he attended contained no specific programs on the issue of depreciation.
(Tr. 1792) Mr. Macias has no experience in the design, construction or operation of an electric
utility. He is neither a member of the Society of Depreciation Professionals nor is he a Certified
Depreciation Professional. (Tr. 1806)

It isclear that the analysis performed by Mr. Roff in this caseis significantly more thorough
and thoughtful and, as aresult, the average service lives which he recommends should be adopted by
the Commission.

b. Production Plant Accounts

The Parties al so disagree over the appropriate service livesfor the production plant accounts.
In this case, however, the Company has taken a different approach to estimating the appropriate
service livesfor its production plant accounts than that taken by both Staff and Public Counsel. As
aresult, the Company hasgenerally proposed shorter livesfor its production plant accounts than Staff
and Public Counsel and, if accepted, would increase the annual depreciation expense and revenue
requirement by $3,030,808 over Staff’s proposal and $3,004,210 over Public Counsel’s proposal.

For purposes of determining the appropriate service livesfor production plant accounts, Mr.
Roff performed two separate life analyses. The first was based upon historical accounting activity,
and the second was based upon a forecast of projected investment activity. (Roff Direct, Exh. 18,
p. 16) The historical analysis performed for production plant consisted of the development of a

worksheet of additions, retirements and plant balancesfor each plant site (e.g., Riverton) and primary
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account (e.g., Account 312-Boiler Plant Equipment). Origina additions were identified separately
from interim additions, and interim retirements were identified separately from terminal retirements.
“Original additions’ refer to theinitial construction cost of aplant or unit. “Interim additions” refer
to replacement of initial equipment or the addition of new equipment. “Interim retirements’ refer to
retirements of components throughout the life of aplant or unit. “Terminal retirements’ refer to the
final retirement of a plant or unit. (Roff Direct, Exh. 18, p. 16)

Utility companies production plant facilities are unique in that all assetstend to retire at one
point in time, in this case, the estimated retirement date. Empire’ s engineers provided an estimated
retirement date for each production unit.* These estimated retirement dates effectively define the
period over which depreciation is to be accomplished. These estimated retirement dates assume
normal maintenance and routine capital replacements, but do not include major investments that may
be required for environmental regulations. For each primary account, a forecast worksheet was
prepared showing the existing investment and accumul ated depreciation, and a projection of interim
retirements, as well as the termina retirement amount. These amounts were utilized in the
development of a depreciation rate that provides for full recovery of these surviving and retiring
amounts over the life of the facility. (Roff Direct, Exh. 18, p. 18)

Both Staff and Public Counsel performed alife analysis of production plant similar to that
utilized in determining average service lives for mass property accounts previously described.
However, theselife analyses and, more importantly, the data on which they are based are much more

limited and therefore not reliable. Whileit istrue that Empire has the aged property accounting data

* The retirement dates for each plant used by Mr. Roff in his study are contained in Schedule 5 to
Schedule DSR-1. (Exh. 18)
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from which to construct actuarial life tables, it does not follow that such data produces reliable and
predictive life analysisindications. For example, the number of surviving units contained in the life
analysis performed by Public Counsdl of the steam production functionisno morethan five. Inother
words, there are only five generating units contained in the actuarial population. Thisis truly a
limited sample and makes reliance on the output resultstenuous at best. Staff’ sanalysis suffersfrom
the same “limited” data constraints and is likewise unreliable. (Roff Rebuttal, Exh. 18, pp. 5-6)
While Staff and Public Counsdl life analyses for production plant may reflect what little history has
occurred, they are ssmply not conclusive or predictive for estimating service lives to be used for
calculating future depreciation rates. Infact, on several of hisworkpapers, Mr. Majoros hasincluded
notes saying, “not enough datafor actuarial analysis’ or “insufficient retirements/exposures.” (Roff
Rebuttal, Exh. 19, p. 7) Mr. Roff therefore utilized a life span forecast approach because such a
methodology best matches what happens in red life to generation facilities. What happens to
generation facilitiesin rea lifeisthat they die (retire) at one point in time, and Mr. Roff’ s approach
is designed to recognize this eventuality. (Roff Rebuttal, Exh. 19, p. 7)

The life span approach employed by Mr. Roff properly reflects the surviva relationship of
these assets groups and, in turn, devel ops more appropriate depreciation rates than those devel oped
by Staff and Public Counsel based on an actuarial analysis. For example, Mr. Mgjoros has
recommended an average service life of 93 years for Account 311 — Steam-Structures and
Improvements -- based solely on history. Thisindicates afina retirement for this asset group at age
172 years! Similarly, over 54% of the original asset base will attain an age of 93 years prior to
retirement. Such aresult isillogica and the associated life is excessive for the determination of

appropriate depreciation rates. Under Mr. Mgjoros analysis, theinvestmentsin Account 311 for the

Page 32 of 61



latan Plant, installed in 1980, will not become fully depreciated until the year 2152, and will only
become 50% depreciated some 34 yearsfromtoday. Staff’ saverage servicelife recommendation for
Account 311 is even longer than Mr. Mgoros selection. By comparison, the life span procedure
utilized by Mr. Roff results in the latan plant being fully depreciated in the year 2020. Taking the
production plant accounts as a whole, the composite average service life developed by Staff in this
proceeding isover 49 years. Thisisexceeded by the composite average service life of over 52 years
developed by the Public Counsel. By comparison, the Company’ s composite average service lifeis
just under 36 years. (Roff Rebuttal, Exh. 19, pp. 6-7)

Mr. Roff’ slife span analysis was criticized because such an approach had been rgjected by the
Commission in Empire’'s 2001 rate case (Case No. ER-2001-299). However, a review of the
Commission’ sdecision in that case indicates that the Commission did not reject the life span analysis
but ssimply found that the retirement dates sponsored by Empire’s depreciation witness were not
credible. In this case, Mr. Roff’s retirement dates are predicated upon “lengthy and thoughtful”
discussions with Company personnel. Retirement dates were provided to him based upon
consideration of economic and operating factorsin force today and represent Empire’ s best estimate
of alife spanfor cost allocation purposesfor depreciation expense determination recognizing routine
maintenance and normal capital expenditures. The types of factorsinfluencing the lives of Empire's
facilities include fuel supply, the cost of fuel, the age of the plant, the operation of the facility,
environmental requirements, and capital requirements. Thus, these retirement dates represent
Empire's particular experience and planning. (Roff Rebuttal, Exh. 19, p. 8; Tr. 1595-1596; 1735-
1736) Moreover, Mr. Roff did not simply accept Empire’ s proposed retirement dates at face value.

Mr. Roff also compared these life spansto other facilities with which he has been involved during his
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career and determined that Empire’ s proposed retirement dates produce reasonable life spans. (Tr.
1595)

Finaly, the Commission should consider the consequences of adopting servicelives based on
Empire's life span approach versus lives determined by Staff’s and Public Counsel’s actuarial
approach. If Empire slife spansareincorrect and the unitsremain in servicelonger than anticipated,
ratepayers may have paid for the plant too quickly, but they will not have paid any more than they
were required to pay because once an asset is fully depreciated, even though it is not retired,
depreciation expense stops. (Tr. 1739, 1755) Secondly, the customer receives compensation for the
depreciation expense they pay to the Company through an accrual to the reserve which is then
deducted from rate base, thereby reducing the amount of return the customer is otherwise required
to pay. (Tr. 1742-1743) On the other hand, if Staff and Public Counsel average service lives are
incorrect, and the plant is retired sooner than their recommended service life, there will be an
undepreciated and unrecovered amount of original cost associated with that plant for which the
Company has not been compensated. And, given the recent experience in the MAWC rate casg, it
isnot clear that the Company’ sinvestorswill ever receive the full amount of their investment in plant
given that scenario.

In light of the foregoing, the Commission should adopt the average service lives for
production plant proposed by the Company and supported by its life span approach.

4. Net Salvage

a. Description of the Issue

When plant isremoved from service, typically thereisacost to remove the plant and, in some

instances, there is a salvage value associated with the retired plant. 1t isthe difference between these

two (i.e., salvage less cost of removal) that has generally been referred to as net salvage cost for
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purposes of thisissue. In many instances, costs of removal will exceed salvage and “negative’ net
salvage factors will be calculated. Net salvage costs can be broken down further into net salvage
costs associated with the retirement of mass property and net salvage costs associated with the
retirement of production plant. Further net salvagefor production plant occursintwo forms: interim
net salvage and terminal net salvage. Interim net salvage refers to the salvage and remova costs
associated with interim retirements. Terminal net salvage refers to the ultimate dismantlement of
plant facilities, which includes both salvage and removal costs. (Roff Direct, Exh. 18, p. 20) If
Empire’'s proposal to accrue net salvage as part of its depreciation rates is accepted, Empire's
depreciation expense and revenue requirement will increase by $700,259 for terminal net salvage and
by $5,170,565 for mass property accounts over Staff’sand Public Counsel’ s proposals. If accepted,
Empire s proposal for net salvage for interim retirements will actually decrease expense and revenue
requirement by $450,682 compared to Staff’s and Public Counsel’s proposal.
b. Empire sProposal to Accrue Net Salvage

In this case, Empire has proposed to accrue for future net salvage costs by calculating a net
salvage factor from the historical records of the Company and including it in the development of its
proposed depreciation rate. Staff and Public Counsel, on the other hand, have proposed to account
for net salvage on a current or cash basis essentially by looking at the net salvage cost experienced
by the Company in the last five years and developing an average expense based on that historical
information. In Staff’s case, the average historical expense isthen included in the cost of service as
aseparate, line-item expenseamount. In Public Counsel’ scase, the historical average cost isincluded

as part of the depreciation expense.
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Thisissueisnot new. In Empire's 2001 rate case (Case No. ER-2001-299), Company and
Staff essentially took the same positions that they are taking in thiscase. In the 2001 rate case, the
Commission decided 3-1 (with Commissioner Murray dissenting) to adopt Staff’s position on the
issue. However, the Commission also stated that its* conclusion in this case should not be taken as
afinal endorsement of Staff approach. Both the approach adopted by Staff and by the Company have
merit, and the Commission will use the one that fitsthe particular circumstances.” Inre The Empire
District Electric Company, 10 MoPSC 3d. 463, at 479 (decided Sept. 10, 2001).

OnJanuary 11, 2005, the Commissionissued itsdecisionina1999 L aclede Gas Company rate
case (which had been remanded by the Missouri Court of Appeals) that now appearsto resolve many
of the policy issuesregarding the proper approach to net salvage costs. Inthe Matter of Laclede Gas
Company' s Tariff to Revise Natural Gas Rate Schedules, MoPSC Case No. GR-99-315. The Third
Report and Order in the Laclede caseis adecision in arate case and not a decision in a generic or
rulemaking context; nevertheless, anumber of the Commission findings and conclusionsin that case
are equally applicable to the case at hand as will be discussed hereinafter.

There are anumber of reasons why Empire’ s proposal to include future net salvage costs as
a component of its depreciation rates is appropriate. First, Empireis properly entitled to recovery
of these costs. Second, including net salvage as a component of the depreciation rateis required by
regulatory and accounting rules. Third, such an accounting treatment appropriately allocates all
components of cost over the useful life in aconsistent manner. Fourth, treating net salvage cost as
a component of depreciation rates results in intergenerational equity, such that no generation of
customers is improperly charged. Fifth, such treatment is consistent with the way in which

depreciation rates and depreciation expense are handled in the vast mgjority of jurisdictions. Finally,
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including future net salvage costs as a component of depreciation rates and expense increases cash
flow and improves certain financia ratios upon which credit ratings are based, thus enabling the
Company to better meet itsinfrastructure and other public service obligations. (Roff Direct, Exh. 18,
pp. 26-27; Knapp Rebuttal; Exh. 28, pp. 3-5, GAK-Exhibit 1)

The Company and itsinvestors are entitled to recovery of both prudently incurred costsin the
installation of plant as well as costsincurred in removing plant from service. No Party has disputed
this concept (Public Counsel’s position in the 2001 MAWC case notwithstanding). Moreover,
recovery of future net salvage costsis consistent with industry standard and accepted definitions of
depreciation. For example, NARUC defines depreciation as

.. . the loss in service value not restored by current maintenance, incurred in

connection with the consumption or prospective retirement of utility plant in the

course of servicefrom causesthat are knownto bein current operation, against which

the company is not protected by insurance, and the effect of which can be forecast

with reasonable accuracy. Among the causes to be considered are wear and tear,

decay, action of the elements, inadequacy, obsolescence, changesin the art, changes

indemand and the requirement of public authorities. (Roff Direct, Exh. DSR-1, App.

B, p. 30)

“Servicevalue® isthen defined as“ (t)he original cost of an asset lessits estimated net salvage.” (Roff
Direct, Exh. DSR-1, App. B, p. 36) These regulatory definitions clearly include net salvage as a

component of depreciation. Indeed, this Commission has now found, in the Laclede case, that “the

fundamental goal of depreciation accounting isto allocate the full costs of an asset, including its net

salvage codt, over its economic or service life so that utility customers will be charged for the cost
of the asset in proportion to the benefit they receive from its consumption.” (Third Report & Order,
p. 9, emphasis added) Clearly, Empire and itsinvestors are entitled to recovery of future net salvage

costs as a component of depreciation rates.
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The accrual for net salvage as part of the depreciation rate is also required by the rules of this
Commission. 4 CSR 240-20.030(1) requiresthat “. . . every electrical corporation subject to the
Commission’ sjurisdiction shall keep all accountsin conformity with the Uniform System of Accounts
prescribed for public utilities and licensees subject to the provisions of the Federal Power Act, as
prescribed by the Federal Energy Regulatory Commission (FERC) . .." Further, Commission Rule
4 CSR 240-20.030(3)(H) specifically states that when implementing the FERC Uniform System of
Accounts, “each electrical corporation subject to the Commission’s jurisdiction shall . . . charge
original costslessnet salvageto Account 108, whenimplementing the provisionsof Part 101 Electric
Plant Instructions 10.F. and Paragraph 15.060.10.F.” (Emphasis added) In other words, the
Commission’s own rules unequivocally indicate that net salvage will be part of the depreciation
calculation.

The Commission’s power to establish depreciation accounts and rates is found in Section
393.240 RSMo 2000, which states, in relevant part:

That the commission shall have the power, after hearing, to require . . . electrical

corporations. . . to carry aproper and adequate depreciation account in accordance

with such rules, regulations and forms of accounts as the commission may prescribe.

(Emphasis supplied)

Thus, Section 393.240 RSMo 2000 provides that the Commission only has authority to require such
depreciation ratesasare consistent with itsown rules. The Company’ sproposal to accrue net salvage
as a component of its depreciation rates is consistent with the Commission rules, and the Staff’s
proposal to treat it asaline-item expenseisnot. Again, the Commission seemsto have put thisissue

torestinitsrecent Third Report and Order in the Laclede case by finding that the accrual method

“Is consistent with the requirements of the Uniform System of Accounts that this Commission has
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adopted, and depreciation practices recognized and followed in all but afew regulatory jurisdictions
in the United States.” (Third Report & Order, p. 9)

Accruing for future net salvage costs as part of the depreciation rate promotes
intergenerational equity. Net salvageisan appropriate component of depreciation and inclusioninto
the development of an appropriate depreciation rate resultsin afair and equitable allocation of these
costs. From aratemaking perspective, inclusion of net salvage and depreciation expense fulfills the
regulatory precept of having customers pay their fair share of costs over the life of the property
devoted to their service. By properly including net salvage in the devel opment of adepreciation rate,
the potentia for intergenerational cross subsidy is eliminated.

As amatter of sound public policy, there is no reason to impose the cost of net salvage on
future electric customers. This produces an economically inefficient allocation of resources across
timeto thedetriment of all customers. (Roff Direct, Exh. 18, p. 11) Intherecent Laclede case, Staff
acknowledged that to address any intergenerational problem, customers benefitting from the use of
an asset should pay for its costs of removal during the service life of the asset, not after it isretired
from service. (Third Report & Order, p. 12) Accordingly, the Commission found that “the accrual
method comes closer to matching the coststo the benefitsderived, . . . [and] intergenerational equity
will be promoted by the continued use of the accrual method.” (Third Report & Order, pp 12-13)

The accrual method also enjoys the support of the vast mgjority of regulatory jurisdictions.
Mr. Roff was aware of only two other jurisdictions that have approved an approach similar to that
taken by Staff and Public Counsdl inthiscase. (Roff Rebuttal, Exh. 19, p. 30) Both Staff and Public
Counsdl witnesses were unable to name more than two jurisdictions, other than Missouri, that have

approved their approach (Tr. 1816, 1945) and Public Counsel witnessM g oros candidly admitted that
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his approach had recently been rejected by the Indiana and Kentucky Utilities Commissions. (Tr.
1934, 1936) Therecordinthiscaseisconsstent with the Commission’ sfinding intherecent Laclede
case:

It is undisputed that using the accrual method for this purpose is supported by the

overwhelming weight of authority on such matters. In both evidentiary hearings,

Laclede and AmerenUE provided evidence showing the widespread support among

depreciation professionals and authoritative texts for the traditional, or accrual,

method of treating net salvage. (Third Report & Order, p. 8)

Findly, theinclusion of net salvagein development of adepreciation rateimproves cash flow,
and al other things being equal, improves certain financia ratios upon which a utility’ s credit rating
isbased and therefore reducesits cost of capital. Empire’ sbusinessmodel isstraight-forward: Cash
to run the business is either provided by the customers through rates or the cash is obtained in the
capital markets. When thismodel isworking properly, customers pay for the cost of providing utility
service, including an appropriate depreciation allowance, plus the opportunity for the owners of the
business to earn afair return on their investment. When out of balance and customers are not fully
paying the cost of service, the Company is required to borrow more money to finance infrastructure
requirements. This is the situation in which Empire finds itself. Annual capital expenditures
(excluding new generation additions) have been in the $40-45 million range in the last severd years.
Thisisalevel of capital expenditures commonly referred to by the rating agencies as a“maintenance
level” of expenditures, meaning this is the year-infyear-out level to fund the usual utility needs of
providing safe and reliable service to customers. Contrast this maintenance level of expendituresto
the annual depreciation allowance of around $28 million, and it is easy to see that Empireisnot even

closeto funding normal wear and tear replacementsand new serviceswithout repeatedly going to the

financial markets. (Knapp Rebuttal, Exh. 28, pp. 3-4)
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A utility, such as Empire, suffering from aless than full recovery of cost will be assessed a
higher cost of borrowing in the financial markets. Thiswas very apparent when Standard & Poor’s
(“S&P”), in duly of 2002, it lowered its credit rating for Empireto BBB from A-. S& P specifically
cited Missouri’s “low plant depreciation allowances’ as one of three factors in the downgrade.
(Knapp Rebuttal, Exh. 28, p. 4, GAK-Exh. 1) It is obvious that the credit rating agencies hold a
negative view of Staff’s and Public Counsel’s depreciation methodologies. Staff’s and Public
Counsdl’ sapproach leadsto depreciation ratesthat are significantly lower than levelsallowed in other
states.®> The unfortunate result of Staff’s and Public Counsel’s proposals is that infrastructure
additions now, and in the future, will cost Empire more to finance than might have been the case.
This is because the unreasonable deferral to some future period of net salvage costs of assets being
consumed today increasestherisk of recovery for the utility and certainly increasesthe costsof future
customers. To the extent credit ratings are damaged, costs will be even higher. (Knapp Rebuttal,
Exh. 28, pp. 5-6) Again, amgjority of this Commission concurred with Empire' s assessment of the
impact of Staff’sand Public Counsel’ s proposal on credit ratings when it stated in the Laclede case:

The Commission aso finds that Staff’ s method significantly decreases the cash flows

avallable to the utilities to meet their infrastructure and other public service

obligations. This, in turn, has a negative financial impact on both the utility and its
customers by requiring that such obligations be met with more expensive sources of

external financings and by driving up the cost generally of obtaining money in the
capital markets. (Third Report & Order, p. 14)

® See Mr. Roff's comparative analysis attached to his Direct Testimony (Exh. 18) as Schedule DSR-4 and
discussed previoudly.
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c. TheRéeliability of Empire's Net Salvage Estimates

Theonly criticismthat isleveled by Staff and Public Counsel against the Company’ s proposal
to accrue for net salvage as part of the depreciation rate isthe fact that the costs of future net salvage
are speculative and therefore not known and measurable. However, neither Staff nor Public Counsel
deny that Mr. Roff developed his net salvage factors in a manner that is consistent with industry
practice and authoritative treatises. Specifically, for purposes of mass plant accounts, Mr. Roff
examined historical retirement, salvage, and cost of removal activity for the period 1989 through
2003 for each asset category. Both salvage and cost of removal were divided by retirements on an
annual basis to develop salvage and cost of removal percentages. A single net salvage percentage
was developed for each asset category reflecting the history, trends, and Company expectations.
(Roff Direct. Exh. 18, p. 28)

For purposes of production plant accounts, Mr. Roff determined net salvage for interim and
terminal retirements. Interim net salvage factors were determined similar to the way in which net
salvagefactorsfor mass property accountswere developed. Inessence, theinterim net salvagefactor
was cal culated by subtracting cost of removal from salvage and dividing by retirements. (Roff Direct,
Exh. 18, p. 20) Because the Company has limited experience with the dismantlement of power
plants, Mr. Roff determined histerminal net salvage factorsby relying on the dismantlement estimates
of other utilities. These estimates are contained in approximately 70 to 80 studies covering over 200
units throughout the United States. (Tr. 1602-1603) Recognition was given to the type of facility
and itsrelative capacity. Mr. Roff hasacollection of dismantlement estimates of other utilities. This
information contains the company, plant/unit, capacity, study date, cost estimate, and dismantlement

cost per unit of capacity ($kW). In generd, the larger the facility, the lower the unit cost to
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dismantle. A figure of $50/kW was utilized to estimate the dismantlement cost for Empire’ s steam
production units. A figure of $13/kW was used for the other production units, with the exception
of the State Line combined cycle unit. A figure of $20/kW was utilized for the State Line unit. (Roff
Direct, Exh. 18, pp. 20-21)

As a general matter, Mr. Roff has observed from his historica analysis that salvage is
declining and cost of removal is increasing. He believes that there are two reasons for this
occurrence. First, both salvage and cost of removal are a function of the age of property retired.
Y ounger property ismore valuable asit can be reused. In general, he has seen longer lives for most
of the mass assets contained in the transmission and distribution plant functions. Older property
retirements haveless sal vage value and cost moreto removerelativeto their original costsdueto cost
escalation over time. The second reason isthat there are just more environmental requirements that
impact the level of cost of removal. This creates an additional cost not reflected in the existing
depreciation rates. (Roff Direct, Exh. 18, pp. 29-30)

Public Counsel witness Mgjoros claims that the results of Mr. Roff’s salvage and cost of
remova analyses are “so astronomical asto defy reason.” (Magoros Direct, Exh. 89, p. 22) In fact,
Mr. Roff’s salvage factors are determined in a manner consistent with standard industry practices.®
Net salvage is defined by the National Association of Regulatory Utility Commissioners (NARUC)
initstext, “Public Utility Depreciation Practices’ (1996 edition) at page 18:

“Net salvageisexpressed asapercentage of plant retired by dividing the dollars of net
salvage by the dollars of original cost of plant retired.”

® Moreover, to the extent net salvage percentages exceeded 100%, Mr. Roff, for purposes of mitigating
his recommendation in this case, has capped those percentages as 100%.
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Thisisthe exact way in which Mr. Roff has performed his net salvage analysisfor every asset
category in hisstudy. Thefact that the result of these calculationsisalarge ratio or percentage is no
reason to dismissthe validity of theresult. (Roff Rebuttal, Exh. 19, pp. 28-29) Moreover, thisisthe
same type of analysis that Staff witness Gilbert performed prior to 1999 when Staff included net
salvage asacomponent in the development of its proposed depreciationrates. (Tr. 1834, 1837-1838,
1858)" Even Mr. Majoros admitted that Mr. Roff’ s net salvage study has been “traditionally used”
and that Mr. Mg oros has himself, in the past, performed this type of analysis. (Tr. 1946-1947)

Again, this Commission has had the opportunity to review thisvery issueand Staff and Public
Counsdl’s contentions in the context of its recently issued Third Report and Order in the Laclede
case. Inthat case, the Commission found that the net salvage percentage is* determined by dividing
the net salvage experience for aperiod of time by the original cost of the property retired during that
same period of time.” (Third Report & Order, p. 8) Thisisexactly the same way in which Mr. Roff
has cal culated his net salvage percentagesfor purposes of hisdepreciation study. Inthe Laclede case,
the Commission dismissed Staff’s and Public Counsel’s contention that such factors are not
sufficiently reliable as they are estimates of future expenses to be incurred well in the future:

The Commission finds that no evidence or satisfactory explanation exists as to why

it isinappropriate or unreasonable to use estimates for purposes of determining net

salvage costs, but is appropriate to use them for deriving equity returns, allowances

for pension costs, decommissioning costs, and the service lives used to alocate the

recovery of up-front capital expenditures over many years. Given these

considerations, the Commission findsthat Laclede’ s net salvage estimates as derived

under the accrual method are reasonable. (Third Report & Order, p. 12)

Such reasoning is equally applicable here and the record clearly reflects that Empire' s net salvage

estimates as derived under the accrual method are reasonable. In fact, to the extent Mr. Roff has

"In that case, Mr. Gilbert calculated negative net salvage percentages as high as 410%. (Tr. 1863-1864)
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voluntarily capped negative net salvage percentages at 100%, this further demonstrates the
reasonableness of his estimates.
d. Safeguardsin the Accrual Method

Findly, thereareinherent safeguardsin the depreciation process such that if current estimates
of service lives and net salvage factors deviate from actual experience, those changes can be taken
into consideration so that ratepayers and investors are not harmed and can be made whole. First,
there isthefact that depreciation studies are periodically prepared and submitted to the Commission
by the Company, usually in the context of arate case or earningsinvestigation. Infact, Commission
rulesrequiresthat, at aminimum, depreciation studies be performed no lessfrequently than every five
years. (4 CSR 240-3.175(1)(B)2) (Tr. 1675; 1814) Second, through the ratemaking process, as a
utility accrues depreciation expense, the depreciation reserve is credited accordingly. Therefore, if
autility company accrues morein depreciation expensethanit actually incurs, therate baseisreduced
and the customer receives the benefit of alower rate base upon which it isrequired to pay areturn.
Conversaly, if the accruals arelessthan actua costs, the reserveisless, rate base isincreased and the
company’ s investors earn areturn on that increased rate base. (Tr. 1676; 1743)

By comparison, the expensing method advocated by Staff provides no way to track over- or
under-accruals and account for such in future ratemaking cases. (Tr. 1744) These safeguards were
also discussed by the Commission in the Laclede case.

Laclede' s evidence shows that because the accrual method incorporates net salvage

costs as a part of the depreciation rate, any difference between actual and estimated

net salvage cost will be reflected in adjustments to the depreciation reserve. The

depreciation reserve, inturn, acts asakind of balancing account that tracks over- and

under- accruals of net salvage costs. In this way, the depreciation rates can be

subsequently adjusted to insure that the utility will not over- or under-collect such
costs and that the ratepayer will not over- or under- pay for such costs. The
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Commission’ srule requiring the submission of depreciation studies no lessfrequently

than every five years provides a mechanism for monitoring the depreciation reserve

so that this balancing can occur . . .

The evidence a so showed that any temporary difference between estimated

and actual net salvage cost is reflected in the depreciation reserve that, in turn, is

deducted from the utility’ s rate base pursuant to standard Commission practice. As

aresult, ratepayers are compensated at the utility’ soverall rate of return for the “use”

of their money during those time when the utility’s outlays for net salvage are less

than what has been included in depreciation rates. In contrast, in the Staff’ s expense

method, any difference between its estimates of net salvage costs and actua net

salvage costs are either absorbed by the utility or borne by the customer. (Third

Report & Order, pp. 13-14)
In the Laclede case, the Commission adopted a further safeguard and required Laclede to track and
account for net salvage amounts received in rates separately from other components of depreciation
expense. (Third Report & Order, p. 16) While this issue was not discussed during the instant
hearing, Empire has no objection to this additional safeguard if the Commission believes it is
appropriate for purposes of this case as well.

5. Conclusion

Empire has provided credible and complete evidence in this proceeding in support of its
depreciation request. The requested depreciation expense level isfair and reasonable and is based

upon sound and nearly universally accepted techniques. As such, Empire's request relative to

depreciation expense in this proceeding should be granted.
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C. Fue and Purchased Power Expense/ Interim Energy Charge (“1EC”)

1. What istheappropriateleve of total Company on-system fuel and pur chased power
expense, and what cost recovery method should be used in this case?

It is a basic tenet of utility ratemaking that a utility company is entitled to recover its
prudently® incurred expenses. See, Sate ex rel. Associated Natural Gas Company v. Public Service
Commission, 954 SW.2d 520, 528 (Mo. App. 1997) (“If a utility’s costs satisfy the prudence
standard, the utility isentitled to recover those costsfrom its customers.”). It isalso well-established
that the Commission’s decisions must be based upon competent and substantial evidence upon the
record. Friendship Village of South County v. Public Service Commission, 907 S.\W.2d 339 (Mo.
App. 1995); Mo. Const. Art. V, 8§ 18 (1945)

Based on the foregoing, there is only one figure which the Commission can choose as the
appropriate level of total Company on-system fuel and purchased power expense for Empirein this
case -- $137,548,710 for 5,092,000 MWh or, more precisely, 27.01 $MWh, as supported by the
testimony of Empire witness Bradley P. Beecher. (Beecher Surrebuttal, Exh. 7NP, p. 5) Thisis
because thisisthe only total Company on-system fuel and purchased power expense figure proposed
for use under thetraditional (i.e., non-1EC) method of setting rateswhich is supported by competent
and substantial evidencein this case. (Beecher Surrebuttal, Exh. 7NP, p. 5 and Sch. BPB-8)

The only parties, other than Empire, who presented witnesses or filed testimony addressing

theissue of fuel and purchased power expense were Staff, intervenors Praxair/Explorer Pipeline, and

8 In this case, no party has raised any issues regarding the prudence of Empire’s fuel expenses or its fuel
purchasing practices; in fact, Staff witness Cassidy stated his belief that Empire has “ done avery good job in
hedging for natural gas’ and that Empire’s natural gas hedging policy “has benefitted Empire’s customers.” (Tr.
631) Empire’ s hedging policy, or Risk Management Policy, is described in detail in the Direct Testimony of Brad
Beecher, Exhibit 5, at pages 8-9.
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Public Counsel. However, none of them have provided the Commission competent and substantial
evidence supporting atotal Company on-system fuel and purchased power expensefigure, expressed
interms of dollars per megawatt hour or kilowatt hour, for setting Empire srates. Rather than take
a position regarding the appropriate level of total Company on-system fuel and purchased power
expenseto beincludedin Empire’ s permanent ratesunder thetraditional method of setting rates, Staff
“punted.” (Tr.628) Somewhat similarly, thewitnessfor intervenors Praxair/Explorer Pipeline stated
at the hearing that he was no longer “advocating the specific level of fuel and purchased power cost
recovery numbers that were included in my origina September 20™ testimony, but instead, my
testimony should be read for the procedures and the concepts that go behind |EC structure and class
cost recovery” (Tr. 900) and that he was “not advocating for a particular number” for fuel and
purchased power cost. (Tr. 905)

Public Counsel witness Busch supported using the traditional (non-IEC) method to set
Empire's rates but only recommended a gas price number in his prefiled testimony. As discussed
below, a gas price figure by itself is insufficient for purposes of setting Empire’s rates under the
traditional method. However, the Commission should a so recognize that the weighted average gas
price of $4.68 supported by Mr. Busch isunreasonably low. Atthehearing Mr. Beecher testified that
Empire’ saverage hedged pricefor 2005was$4.78. (Tr. 570) Therefore, Mr. Busch’ srecommended
weighted average gas priceiseven lower than Empire scurrent hedged gas; at current pricesit would
samply not be possible for Empire to bring its 2005 gas price down to the level recommended by Mr.
Busch. (Tr.711) The methodology used by Mr. Busch is seriously flawed, in that he devel oped the
price for the unhedged portion of Empire’ s gas needs by using an average of four years, two of which

werehistorical. (See, Beecher Rebuttal, Exh. 6NP, pp. 11-12) Hethen blended theresulting average
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with Empire's average hedged gas position at the time to arrive at his recommended weighted
average gas price (1d.), thus resulting in an extreme over-reliance on historical gas pricesto predict
the future, when all parties appear to agree that we are currently in a period of very volatile gas
prices. Although Mr. Busch claims confidence that gas prices will fall, he was also confident in the
2003 Aquilarate case that prices would fall to the $3.50 --$4.50 range today (Tr. 713-714), so his
prognosticating ability is certainly subject to question. Mr. Busch’'s gas price recommendation is
simply too low to be considered reasonable.

In deciding this issue, the Commission should determine the appropriate level of tota
Company on-system fuel and purchased power expense for Empire expressed on a dollars per
megawatt hour ($MWh) or kilowatt hour basis. (Tr. 545-546) However, Public Counsel did not
fileatota Company on-system fuel and purchased power expense figure or adollars per megawatt
hour or kilowatt hour figureinits prefiled testimony; instead, the Public Counsel witness merely filed
agas price number (asdiscussed above). At the hearing, for thefirst timein this case, Public Counsel
witness Mr. Busch claimed to support a fuel and purchased power figure of dightly over
$126,000,000 based on a fue run prepared for him by Staff. (Tr. 755) However, Mr. Busch
admitted that he did not review the inputs used in the fuel run (Tr. 756), did not even know certain
of the inputs used in the fuel run (Tr. 779-780), and that he did not provide the fuel run to Empire
or conduct a reconciliation of the fuel run with Empire's fuel runs (Tr. 757). In fact, Mr. Busch
stated that he is “not supporting” the fuel run which supposedly provides the basis for the total
Company on-system fuel and purchased power expense figure which he is supporting. (Tr. 758)

The Staff witness who apparently ran the fuel run upon which Mr. Busch purported to rely

testified that he had not even read Public Counsdl’ s testimony to make sure that it matched his fuel
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run (Tr. 790); he further admitted that if the gas price used in the fuel model is changed (aswas done
when he ran the fuel model with Mr. Busch’s gas price) the dispatch order of Empire' s generators
will change, the amount generated from each generator will change, the amount and cost of non-
contract purchased power developed by the model will change, and the projected number of
MMBtu’'s burned will change. (Tr. 795-796) Furthermore, he testified that neither he nor Staff is
supporting Public Counsel’ s gas price generated from Staff’smodel. (Tr. 797) Findly, unlike Mr.
Beecher who filed afuel run summary supporting his total Company on-system fuel and purchased
power expense figure of 27.01 $/MWh (Sch. BPB-8 to Beecher Surrebuttal, Exh. 7NP), Mr. Busch
filed no such run summary —which should not be surprising since he didn’t even file atotal Company
on-system fuel and purchased power expense figure or dollars per MWh figure. (Tr. 755) Based on
al of the above, Public Counsal’ s position cannot be said to be based upon competent and substantial
evidence upon the record, leaving the total Company on-system fuel and purchased power expense
figure on adollars per megawatt hour basis of 27.01 $/MWh, as supported by Empire, as the only
total Company on-system fuel and purchased power expense figure proposed for use under the
traditional (i.e., non-IEC) method of setting rates which is supported by competent and substantial
evidencein thiscase. (Beecher Surrebuttal, Exh. 7NP, p. 5 and Sch. BPB-8)

With regard to the question of what cost recovery method should be used in this case, asthe
Commission isaware, Empire originally supported an Interim Energy Charge (“IEC”) as ameans of
addressing the current volatility in the natural gas and wholesale electricity markets. (See, e.g.,
Beecher Direct, Exh. 5, pp. 3-6) However, Public Counsel, intervenors Praxair/Explorer Pipeline,
and Department of Natural Resources (“DNR”) have taken the position that an IEC is unlawful (at

least absent a unanimous stipulation and agreement authorizing an IEC) (Tr. 461, 470, 475). Infact,
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Public Counsel and Praxair/Explorer Pipelineweren’t even willing to waivetheir right to seek judicial
review of a Commission order authorizing an |IEC under the parameters set forth in their “joint
recommendations.” (Tr. 834, 855-856) When Commissioner Clayton was asking questions of Mr.
Coffman, the Public Counsdl, regarding one of the series of “joint recommendations,” the following
exchange took place:

Commissioner Clayton: [Your position is] We think it's illega, but if [the

Commission’s] going to do it, do it thisway and we're still going to take it up on

appeal and try to get it thrown out?

Mr. Coffman: Possbly, yes.

(Tr. 834)

Although supportive of the concept of an IEC, Empire cannot support an |EC under this
threat of litigation. Even though Empire believesthe IEC to be lawful, as discussed below, if an IEC
is adopted under the threat of litigation Empire is concerned about the possibility that some other
party might succeed in getting a court order requiring that all or aportion of rates collected pursuant
to an |EC tariff be paid into court or placed into escrow or under bond pending judicial resolution
of thelitigation. During such time, Empirewould be deprived of the use of such money for both cash
flow and financid reporting purposes, which would place Empirein an untenable position regardiess
of the ultimate outcome of the litigation. As Mr. Beecher testified, if an IEC is adopted, litigation
itself regarding the IEC will cause uncertainty in the financial markets, and collecting the IEC
revenues under bond or paying them into a court ordered escrow will cause Empire cash problems
on itsinterest coverage ratios. (Tr. 597)

Empire continuesto believethat ultimately the most accurate and appropriate means by which

to deal with fuel and purchased power from a policy perspective is the use of afuel and purchased

Page 51 of 61



power adjustment mechanism or clause (i.e., afud adjustment clause, or “FAC”). (Beecher Direct,
Exh. 5, pp. 3-6) However, legidation likely cannot be enacted regarding same prior to the
Commission’s decision in this case.

Apart from the FAC, Empire believes an IEC mechanism is the most effective and currently
lawful means by which to balance the interests of consumers and shareholders in this case. (1d.)
However, as mentioned above, other parties dispute the lawfulness of the [EC. Therefore, to put the
issue to rest, Empire supports, and believes that the Commission should also support, legisation to
clarify that the IEC islawful. To that end, Senate Bill 124 was introduced in the Missouri Senate.
Empire believes that such legidation can be enacted and made effective prior to the Commission’s
decision in this case, if the Commission supports the same. In that event, and only in that event
(absent a stipulation and agreement among the parties), Empire could support adoption of an IEC as
described under section (4) below. If such legidation is not enacted and in effect prior to the
Commission’sdecision in this case, the Commission should set Empire’ s rates under the traditional
(non-1EC) method based upon the only fuel and purchased power expense figure proposed for use
under the traditional method and supported by competent and substantial evidence in this case —
namely, 27.01 $/MWh. (Beecher Surrebuttal, Exh. 7NP, p. 5)

2. What natural gas price should be used in deter mining per manent rates?

This“issue,” taken from the list of issuesfiled by Staff, is not worded entirely properly. The
proper question iswhat gas price should be used as a component of determining total Company on-
system fuel and purchased power expense quantified as arate per megawatt hour or kilowatt hour
through afue run. (Tr. 545-546) In this case a forecast price should be used and combined with

Empire s hedged gas position to arrive at a combined price to use in the fuel run. Thisis precisely
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what Empire did in this case. Asshown in Mr. Beecher’s surrebuttal testimony, on November 17,
2004 (the date surrebuttal testimony was being prepared), the NYMEX futures price for the period
whenratesfromthiscasewill bein effect was 6.79 $/MMBtu; this price was combined with Empire's
2005 hedged gas position, resulting in a combined price (hedged and unhedged) of 5.69 $/MMBtu.
(Beecher Surrebuttal, Exh. 7NP, p. 5) This price was then used in the fuel run which supports
Empire stotal Company on-system fuel and purchased power expense of 27.01 $MWh. (Beecher
Surrebuttal, Exh. 7NP, Sch. BPB-8) Forecast prices, rather than historical prices, should be used in
this case because reliance on historical pricesin aperiod of such volatility in natural gas prices could
have disastrous resultsfor Empire. (Beecher Rebuttal, Exh. 6NP, p. 12) The NYMEX futuresprice
isthe most appropriate to use for this purpose since, unlike the EIA which is not a market to buy or
sl gas (Tr. 613), NYMEX provides a standard contract by which to hedge natural gas commodity
risk and is commonly considered the most liquid price transparent pricing point for natural gasin the
U.S. (Beecher Direct, Exh. 5, p. 9)

3. May the Commission lawfully order an IEC absent a unanimous stipulation and
agreement?

As stated earlier in the July 27, 2004 On-The-Record-Presentation (Tr. 257-263), and again
in opening statements on December 7, 2004 (Tr. 452-454), Empire believes that the Commission
lawfully can order a properly crafted IEC and the lawfulness of such an IEC is not dependent on the
consent or assent of the Public Counsel or the other intervenorsin the case. Leaving aside for the
moment the very real and practical financial risksthat threatened litigation creates for Empire should
an |EC be ordered without these parties’ consent, three court cases are on point and when read

together support Empire’ s position.
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In chronological order, thefirst isHotel Continental v. Burton, 334 SW.2d 75 (Mo. 1960)
(Hotel Continental). In that case, the Missouri Supreme Court held that a tax adjustment clause,
which allowed the utility to automatically adjust and pass aong to ratepayers avarying municipal tax
surchargein addition to itsregular tariffed rates, waslawful. The Court held that the use of thistype
of surcharge did not constitute an abdication of the PSC’ s supervisory duties over the utility’s rates
because the base rates charged by the utility and the rates of return for the utility stayed the same; it
was only the amount which went to the taxing authorities which periodically changed and those costs
were outside the control of the utility.

Thesecond caseisStateexrel. Utility Consumers Council of Missouri, Inc. v. Public Service
Commission, 585 SW.2d 41 (Mo. 1979) (UCCM). In that case, the Missouri Supreme Court
distinguished the facts of Hotel Continental and found that a Commission-approved fuel adjustment
clause (“FAC") wasillegal. The FAC at issuein that case permitted electric utilitiesto automatically
pass on to ratepayers any increase or decrease in fuel-related costs. Thiswas accomplished by way
of arate formula “stuck into the utilities rate schedules’ under which the utilities could substitute
new numbers in the formula and begin charging them without further PSC oversight or approval,
including past charges which were not previoudly collected by the utility. The Court found that the
FAC at issuein that case was unlawful becauseit: 1) abdicated the PSC’ s ratemaking authority to
the utilities; 2) violated the filed rate doctrine; 3) constituted improper single-issue ratemaking; and
4) constituted improper retroactive ratemaking.

Thethird caseis State ex rel. Midwest Gas Users Association v. Public Service Commission,
976 SW. 2d 470 (Mo. App. 1998) (Midwest Gas). Thiswas an unsuccessful appeal brought by the

Public Counsel and the Midwest Gas Users Association, who alleged that the Commission’s long-
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standing purchased gas adjustment/actual cost adjustment (“PGA/ACA”) procedure, as well asthe
Commission’s approva of a rather complex experimenta “incentive” PGA/ACA mechanism for
Missouri Gas Energy, were unlawful based on the rationale and reasons forth by the Missouri
Supreme Court in UCCM. The Western District Court of Appeals disagreed and held both the
traditional PGA/ACA procedure, and Missouri Gas Energy’s three-year experimenta “incentive’
PGA/ACA mechanism, were lawful. It isthis most recent court case which attempts to harmonize
the seemingly disparate resultsreached inthe Hotel Continental and UCCM casesand which provides
guidance asto when aparticular, perhaps more non-traditional, regul atory rate mechanism might run
afoul of the UCCM standards.

In this case once again the Public Counsel and certainintervenorsare arguing for avery broad
reading of UCCM to prohibit the type of |EC mechanism proposed by Empire and by the Staff inthis
case. Empire suggests, however, that for purposes of this proceeding UCCM must be read in light
of the reasoning and holdings set forth by the Western District Court of Appeals in Midwest Gas.

First, the IEC in this case, if approved, does not abdicate to Empire the Commission’s
regulatory responsibility over Empire’s ongoing fuel and purchased power costs. The IEC only
permits Empire to charge its customers one maximum rate (the base rate plus the IEC per-kilowatt
hour additive). That rate necessarily first must be approved by the Commission and is very similar
if not identical to standard Commission practice relating to Commission-approved surcharges
generally. Thetotal rate charged will not change, up or down, during the duration of the IEC. The
only change that can be made is a possible ratepayer refund of a portion of the amount collected, and
then only after an audit and review. In no event can Empire charge above the maximum rate set by

the Commission. Becausetheonly “change’ to therate that can occur isthe possibility of aratepayer
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refund, this |EC mechanism clearly has more ratepayer benefit than either the traditional PGA/ACA
or even Missouri Gas Energy’ smuch morecomplex “incentive” experimental PGA/ACA mechanism,
both of which have been declared perfectly legal and which could be adjusted upward or downward.

Second, Empire's IEC mechanism does not in any way violate what the Western District
Court of Appesals refers to as the “filed rate doctrine”. The ultimate rate being charged to the
ratepayer does not fluctuate up or down during the term of the IEC; it only allowsfor the possibility
of arefund. Ratepayers can go to Empire stariffsand find what they will pay per kilowatt hour for
abaserate aswell as see the IEC additive during the entire term of the IEC. Thereisno complicated
formula with changing, unstated variables as was the case for the FAC in UCCM. In fact, the IEC
should be much more understandabl e than the ratepayer’ s gas bill which includes PGA/ACA factors
and which can fluctuate both upward and downward more than once a year.

Third, coming as it does a the completion of the Staff's comprehensive audit and the
conclusion of the general rate case where the Commission and the parties have had the opportunity
to review all relevant factors as to Empire’s costs and earnings, Empire’ s proposed |EC does not
constitute prohibited single issue ratemaking. Even under the IEC, Empire will not be allowed to
pass through any fuel and purchased power costs above the IEC ceiling set by the Commission, and
in fact, will be required to pay out refunds if its actual costsfall below the ceiling.

Finally, Empire's proposed IEC does not constitute the type of retroactive ratemaking
prohibited by UCCM. The IEC mechanism does not allow Empire to collect any “under-collected”
costs from ratepayers after-the-fact. Instead, it smply alowsratepayersto benefit if Empire’ sactua

costs were below the amounts originally collected and arefund is ordered by the Commission. For
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al these reasons, Empire submits that its proposed |EC is lawful under the reasoning and holding of
Midwest Gas.

4. If yesto (3) above, should an |EC for Empire be implemented in this proceeding?

If so, at what floor and ceiling levels? How should the | EC bestructured? How should

the charge be designed?®

As set forth above, Empire believes an IEC mechanism is the most effective and currently
lawful means by which to balance the interests of consumers and shareholdersin this case, given the
volatility of the natural gas and wholesale eectricity markets. (Beecher Direct, Exh. 5, pp. 3-6)
However, as mentioned above, other parties dispute the lawfulness of the |[EC. Therefore, to put the
issue to rest, Empire supports, and believes that the Commission should also support, legisation to
clarify that the IEC islawful. To that end, Senate Bill 124 was introduced in the Missouri Senate.
Empire believes that such legidation can be enacted and made effective prior to the Commission’s
decisoninthiscasg, if the Commission supportsthe same. Given thelitigation risk discussed above,
only in the event that such legidation is enacted and effective prior to the Commission’sdecision in
this case (absent a stipulation and agreement among the parties) should an IEC be implemented for
Empirein this proceeding. If such legidationis not enacted and in effect prior to the Commission’s
decision in this case, the Commission should set Empire’s rates under the traditional (non-1EC)
method as discussed in detail above.

In the event that an |EC isimplemented under the above conditions, Empire would support
an |EC in the $20 million range with a term of 5 years (which is the amount and term originally
indicated in Empire’ s direct case and tariffs which were filed to initiate this proceeding). (Beecher

Surrebuttal, Exh. 7NP, p. 6) Although Empire believes a term of 5 years would be the most

° |EC rate design will be addressed below under the Rate Design for the IEC section.
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appropriate, it could accept a 3 year term; however, anything shorter than 3 years would not be
acceptable given that such a short term would affect stability for Empire’ s customers, shareholders
and credit rating agencies. (Id.) Asfor Public Counsd’s suggestion that Empire should have rate
cases every two years, having rate cases every two years causes uncertainty in the marketplace. (Tr.
599) AsMr. Beecher testified, Empireisin businessfor the long run and needsto be able to plan for
safe and reliable service for its customers, and part of that takes longer than a two-year planning
cycle. (Tr.599-600) Furthermore, requiring Empire to have arate case every two years would not
be the ideal use of resources, especially given the cost of arate caseto al parties, not just Empire.
(Tr. 600) If an IEC is constructed with a 2 year term, Empire would need to file another rate case
in only 13 months; if constructed with a 1 year term, Empire would need to file another case
immediately upon issuance of the Commission’sorder. (Beecher Surrebuttal, Exh. 7NP, p. 6) Such
aresult would ssimply be unreasonable.

Asfor thefloor and ceiling levelsfor the IEC, Empire would support a$20 million IEC inthe
range of $120 million to $140 million for 5,092,000 MWh. (Id.) This represents natural gas prices
in the range of approximately 4.00 to 6.00 $/MMBtu; the $140 million ceiling for 5,092,000 MWh
with 6.00 $MMBtu gas is consistent with where natural gas futures and Empire' s hedged position
were as of the time Empire’s rebuttal testimony was prepared for this case. (1d.)

Staff is currently the only other party with testimony supportive of specific IEC floor and
celing levels. However, Staff’s proposed IEC floor is unredistically low, because Staff’s
methodology utilizes an historical average representing prices since Empire started its hedging
program rather than representing the current market. (Beecher Rebuttal, Exh. 6NP, p. 8)

Furthermore, as reflected in Mr. Beecher’s rebuttal testimony, at the time rebuttal testimony was
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prepared in order for Empire to achieve Staff’ s IEC floor (base rate) gas price, it would have been
necessary for Empire to purchase gas for its unhedged 2005 needs in the range of 0.24 $/MMBtu to
1.50 $MMBtu and for its unhedged 2006 needs in the range of 2.50 ¥MMBtu to 2.69 MM Btu.
(Beecher Rebuttal, Exh. 6NP, p. 9) At the hearing Staff’ switness, Mr. Cassidy, did not dispute this.
(Tr. 616) Although it would be nice if gas prices were to fall to such levels, clearly it isunrealistic
to expect gas prices to fall so dramatically and would be unreasonable to set an I1EC floor based on
such expectation. Therefore, if an IEC isimplemented in this case, it should be in the range of $120
million to $140 million for 5,092,000 MWh as proposed by Empire rather than Staff’ s unrealistically
low floor and ceiling.

D. Rate Design for the [EC

1. What isthe appropriate basisfor determining the |IEC charge for each customer
class?

With respect to |EC rate design, the testimony of Empire’ s witness, Dr. Overcast, supports
aflat charge of $0.004 per kwWh applicableto all customer classes; however, Empirewould bewilling
to accept adjusting the per kwWh charge for losses. (Tr. 869, 878- 879) Thisis due to the fact, as
testified by Dr. Overcast, that the IEC is alocating energy costs and the only difference in energy
costs between groups of customers is the adjustment for losses. (Tr. 874-875) A flat charge
(adjusted for losses by customer class) is consistent with the allocation of fuel and purchased power
costs in the underlying rates of Empire. Given the differences in average losses, Empire elected to
filethecharge asaflat rate charge. Dr. Overcast demonstrated that the differencesin thelosseswere
smdll, about five percent from the lowest loss class to the highest loss class; this difference amounts

to $0.0002 per kWh from the charge for the lowest to the highest loss class of service. (Tr. 875)
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[11. Conclusion

For al of the foregoing reasons, Empire respectfully requests that the Commission adopt its
position on each of the contested issues in this proceeding.

Respectfully Submitted,

/s/ James C. Swearengen
James C. Swearengen #21510
W.R. England, 111 #23975
Diana C. Carter #50527
BRYDON, SWEARENGEN & ENGLAND P.C.
312 East Capitol Avenue
P.O. Box 456
Jefferson City, MO 65102-0456
Telephone: (573) 635-7166
Facsmile: (573) 635-0427

Jeffrey A. Keevil #33825
Charles Brent Stewart #34885
STEWART & KEEVIL, L.L.C.
4603 John Garry Drive, Suite 11
Columbia, Missouri 65203
Telephone: (573) 499-0635
Facsimile: (573) 499-0638
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