BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

STERLING MOODY, STERLING’S MARKET

)

PLACE AND STERLING’S PLACE, I,


)









)




Complainants,


)









)
Case No. EC-2002-112

v.







)









)

AMERENUE, UNION ELECTRIC CO. d/b/a

)

AMERENUE, and MIKE FOY, LEROY ETTLING,
)

and SHERRY MOSCHNER, as employees of

)

AmerenUE,






)









)




Respondents.


)

RESPONDENTS’ PROPOSED 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Come now respondents, Union Electric Company d/b/a AmerenUE (“AmerenUE”), Charles M. Foy, Leroy Ettling and Sheryl P. Moschner, and propose that the Public Service Commission (the “Commission”) adopt the following Findings of Fact and Conclusions of Law in its Report and Order addressing the issues raised by complainants Sterling’s Marketplace, Inc. (“Sterling’s Marketplace”) and Sterling Moody (“Moody”) in their Complaint.  


To the extent that any Finding of Fact herein is more appropriately a Conclusion of Law, said Finding of Fact shall be deemed to be a Conclusion of Law.


To the extent that any Conclusion of Law herein is more appropriately a Finding of Fact, said Conclusion of Law shall be deemed to be a Finding of Fact.  

PROPOSED FINDINGS OF FACT


1.
Sterling’s Marketplace, a grocery store located at 8350 North Broadway in the City of St. Louis, opened in 1998.


2.
At all relevant times, the landlord for Sterling’s Marketplace was P & B Real Estate, L.L.C. (“P & B”).


3.
Moody left his employment with the “new National” in 1998 to open the grocery store at 8350 North Broadway and managed its operations from the date that it opened. 


4.
The grocery store was initially operated by Broadway Supermarkets, Inc. doing business as Sterling’s Marketplace.


5.
At some point in 1999, Sterling’s Marketplace acquired ownership of the store as the result of litigation.

6.
When it acquired ownership of the store, Sterling’s Marketplace became responsible for, and paid some of the bills of, Broadway Supermarkets, Inc. doing business as Sterling’s Marketplace.


7.
AmerenUE supplied electric service to Sterling’s Marketplace from 1998 until November 2001.  


8.
Electric service was provided to the store and measured by three meters.  Usage under two of the meters was billed under one account number and service under the third meter was billed under a second account number.


9.
The three meter, two account arrangement continued from 1998, when the store opened, until November 2001, when it closed.  


10.
Sterling’s Marketplace became delinquent on its electric bills from AmerenUE soon after it first opened.


11.
From about the time that the bills for electric service first became delinquent until April 2001, Sterling’s Marketplace made primarily partial payments for electric service, which payments were accepted by AmerenUE. 


12.
Many of the partial payments from Sterling’s Marketplace to AmerenUE for electric service were made with checks which were returned by the bank for insufficient funds. 


13.
Despite the fact that AmerenUE accepted partial payments from Sterling’s Marketplace, no one from AmerenUE ever told Sterling’s Marketplace that the entire  amount owed for electric service did not have to be paid.


14.
Despite the fact that AmerenUE accepted partial payments from Sterling’s Marketplace, no one from AmerenUE ever told Sterling’s Marketplace that service to the store would not be disconnected if the entire amount owed for electric service was not paid.


15.
At some time during the period it was making partial payments to AmerenUE, Sterling’s Marketplace claimed that the internal wiring of the store was such that one or more of the three meters at the store were improperly registering electricity used by others for which Sterling’s Marketplace was not responsible.


16.
During the time that it was making partial payments to AmerenUE, Sterling’s Marketplace made repeated promises to pay the full amount which was owed and delinquent for electric service but such payment was never made.


17.
During the time that it was making partial payments to AmerenUE, Sterling’s Marketplace repeatedly told AmerenUE it was working to obtaining funds to pay the full amount which was owed and delinquent for electric service but such funding was never obtained.


18.
Disconnection notices for non-payment were delivered by AmerenUE to Sterling’s Marketplace on April 10, 2001.  


19.
Also on April 10, 2001, electric service to one of the three meters at Sterling’s Marketplace was inadvertently disconnected by AmerenUE for approximately three hours.  No notice was delivered prior to the disconnection which occurred on April 10, 2001.


20.
The disconnection of service on April 10 occurred before the delivery of the disconnection notices on the same day.


21.
Electric service to one of the three meters at Sterling’s Marketplace was disconnected on April 17, 2001 and remained disconnected until May 18, 2001. 


22.
Sterling’s Marketplace’s accounts for electric service to the store were substantially in arrears both on April 10 and on April 17, 2001.


23.
On May 14, 2001, three checks totaling $45,000 were delivered to AmerenUE without prior notice with the intent that the money be used as a deposit to have the three meters at the store be put in the name of a new customer, P & B.


24.
Moody and Sterling’s Marketplace provided the $45,000 which was delivered to AmerenUE on May 14, 2001.


25.
When the accounts were not immediately successored in the name of 

P & B after the delivery of the $45,000, P & B filed a complaint with the Commission.


26.
A meeting took place on or about May 16, 2001 at the offices of AmerenUE  between representatives of AmerenUE and representatives of Sterling’s Marketplace, including Brian McNamara of Gateway Bank.


27.
Moody advised AmerenUE for the first time at that meeting of his claim that Sterling’s Marketplace should not have been billed for electric service which had been provided to Broadway Supermarkets.


28.
Also at the meeting, McNamara proposed that the $45,000 which had been delivered to AmerenUE on May 14, 2001 be applied to the delinquent bills of Sterling’s Marketplace.


29.
On May 18, 2001, following the meeting at AmerenUE’s offices, AmerenUE, Sterling’s Marketplace and P & B entered into an agreement which was intended to compromise and resolve any and all disputes concerning the electric bills from AmerenUE to Sterling’ s Marketplace (the “May Agreement”).


30.
Pursuant to the May Agreement, among other things, the $45,000 delivered to AmerenUE on May 14, 2001 was applied to Sterling’s Marketplace’s outstanding balance, Sterling’s Marketplace acknowledged it owed AmerenUE an additional $89,000 for electric service which was to be paid over time by Sterling’s Marketplace, Sterling’s Marketplace agreed to accept responsibility for payment of future billing under the two meter accounts, P & B agreed to accept responsibility for future billing under the single meter account and AmerenUE forgave $135,000 in bills for electric service owed by Sterling’s Marketplace.


31.
Also, pursuant to the May Agreement, P & B withdrew its complaint filed with the Commission.


32.
Immediately following execution of the May Agreement, electric service was restored to Sterling’s Marketplace.


33.
Before the first bill for service under the single meter account was issued to P & B, P & B wrote a letter to AmerenUE repudiating its acceptance of responsibility for the single meter account.


34.
P & B thereafter failed to comply with its obligations pursuant to the May Agreement.


35.
After an initial payment or two, Sterling’s Marketplace failed to comply with its obligations pursuant to the May Agreement.


36.
Electric service to the store was disconnected in November 2001 at the request of Sterling’s Marketplace.


37.
There is no evidence that respondents’ actions towards complainants were unreasonable or were due to Sterling Moody’s race or the geographic location of Sterling’s Marketplace.

PROPOSED CONCLUSIONS OF LAW


1.
Complainants are required to prove their claims against respondents by clear and satisfactory evidence.


2.
At all times, the actions of respondents Foy, Ettling and Moschner were done within the scope of their employment by AmerenUE and on behalf of AmerenUE.


3.
Upon the evidence adduced, AmerenUE had no responsibility for the internal wiring of Sterling’s Marketplace or the shopping center in which it was located.


4.
Upon the evidence adduced, AmerenUE did not provide proper notice to Sterling’s Marketplace in connection with the disconnection of service that occurred on April 10, 2001.   


5.
Upon the evidence adduced, AmerenUE did provide proper notice to Sterling’s Marketplace in connection with the disconnection of service that occurred on April 17, 2001.  


6.
Upon the evidence adduced, AmerenUE did not violate any statute, tariff or regulation in connection with the disconnection of service that occurred on April 17, 2001.


7.
Upon the evidence adduced, by the execution of the May Agreement, any claim claimants may have had with respect to AmerenUE’s inadvertent failure to give proper notice prior to the April 10, 2001 disconnection of service was waived and compromised.


8.
Upon the evidence adduced, by the execution of the May Agreement, all of the other claims made in the Complaint were waived and compromised


9
Upon the evidence adduced, complainants have no standing to make a claim regarding AmerenUE’s alleged failure to successor the accounts of Sterling’s Marketplace in the name of P & B.  


10.
Upon the evidence adduced, AmerenUE did not violate any applicable statute, tariff or regulation in the application of the $45,000 it received on May 14, 2001 to the delinquent bills of Sterling’s Marketplace.


11.
Upon the evidence adduced, respondents’ actions with respect to Sterling Moody or Sterling’s Marketplace were not unreasonable and were not due to Sterling Moody’s race or the geographic location of Sterling’s Marketplace.


12.
The Commission does not have jurisdiction to award consequential or punitive damages to complainants or to order the entry of a fine against respondents.  


13.
Upon the evidence adduced, neither the entry of a fine against respondents nor the recommendation that a fine be entered against respondents is appropriate or warranted.


14.
Upon the evidence adduced, neither Sterling’s Marketplace nor Sterling Moody are entitled to any relief on the claims made in their Complaint.

HERZOG, CREBS & McGHEE, LLP






By:
_________________________________







Michael A. Vitale 

MBE #30008







James D. Maschhoff
MBE #41821







One City Centre, 24th Floor







515 North Sixth Street







St. Louis, Missouri  63101







(314) 231-6700 – Telephone







(314) 231-4656 – Facsimile







mav@hcmllp.com - E-Mail





                         and


James J. Cook 

MBE #22697






Managing Associate General Counsel






Ameren Services Company






One Ameren Plaza






1901 Chouteau Avenue






P.O. Box 66149 (MC 1310)






St. Louis, Missouri  63166-6149








(314) 554-2237 – Telephone






(314) 554-4014 -  Facsimile






Attorneys for Respondents AmerenUE,







Union Electric Co d/b/a AmerenUE, 







Mike Foy, Leroy Ettling and Sherry







Moschner

Certificate of Service


The undersigned hereby certifies that a copy of the Respondents’ Proposed Findings of Fact and Conclusions of Law was sent via Federal Express this 6th day of September 2002 to Michael F. Dandino, Office of Public Counsel, 200 Madison Street, Suite 650, Jefferson City, Missouri 65102, Victoria Kizito, Office of General Counsel, Missouri Public Service Commission, 260 Madison Street, Jefferson City, Missouri 65102 and hand-delivered this 9th day of September, 2002 to Freeman Bosley, Jr., 1601 Olive Street, First Floor, St. Louis, Missouri 63103-2344, attorney for complainants.
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