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STAFF'S RESPONSE TO MITG'S MOTION TO CONSOLIDATE

COMES NOW the Staff of the Missouri Public Service Commission and, for its Response to MITG’s Motion to Consolidate, states to the Missouri Public Service Commission as follows.


1.  Background and Overview.  On February 26, 2003, the Staff initiated this case by filing its Motion for Finding Necessity for Rulemaking.  By its motion, the Staff sought only an order finding that a rulemaking is necessary.  On March 21, the Missouri Independent Telephone Company Group and others (collectively, “MITG”) filed an Entry of Appearance/Response to Motion/Motion to Consolidate.


Although MITG seemed to take issue with some statements contained in the Staff’s motion, it does not appear that MITG opposes the relief the Staff sought.  In fact, MITG’s request “that this docket be consolidated” suggests that MITG even supports the issuance of an order finding necessity.  In any event, the Commission, on March 27, granted the Staff’s Motion for Finding Necessity of Rulemaking.  Accordingly, the Staff does not need to respond to the MITG’s response to the Staff’s motion.


In the prayer clause of its pleading, the MITG asked for only two things: first, that this case be consolidated with Case No. TO-99-593 (the “Signaling Protocols Case”); and second, that the Commission order any party that proposes a rule to the Commission to explain how that proposed rule is consistent with prior Commission orders in other cases.  The Staff will focus its response upon those issues.


2.  Authority For Relief Requested.  Rule 4 CSR 240-2.080(3), which is applicable to these proceedings and to the MITG’s Motion to Consolidate provides in full as follows:

Each pleading shall include a clear and concise statement of the relief requested and specific reference to the statutory provision or other authority under which relief is requested.


MITG’s motion contains absolutely no citation – specific or otherwise – to “the statutory provision or other authority under which relief is requested.”  The motion therefore fails to comply with the requirements of Rule 4 CSR 240-2.080(3).  The Staff will, nonetheless, respond to the possible authority upon which MITG may be relying for its motion.


It appears that MITG may be relying upon Rule 4 CSR 240-2.110(3), which provides in full as follows:

When pending actions involve related questions of law or fact, the commission may order a joint hearing of any or all the matters at issue, and may make other orders concerning cases before it to avoid unnecessary costs or delay.

MITG has not, however, clearly identified the “related questions of law or fact” that exist in these cases.  Furthermore, although this rule specifically authorizes a joint hearing, it does not specifically authorize consolidation of cases, which is what MITG has requested.  


3.  Improper To Reopen Signaling Protocol Case.  It also appears that, by requesting that this case be consolidated with the Signaling Protocols Case, MITG seeks to present additional evidence, which it wants the Commission to then consider in its resolution of the issues presented in the Signaling Protocols Case.  This is, in essence, a request to reopen the record in the Signaling Protocols Case.  This procedure would, however, appear to run afoul of the provisions of Rule 4 CSR 240-2.110(8), which provides in full as follows:

A party may request that the commission reopen a case for the taking of additional evidence if the request is made after the hearing has been concluded, but before briefs have been filed or oral argument presented, or before a decision has been issued in the absence of briefs or argument.  Such a request shall be made by filing with the secretary of the commission a petition to reopen the record for the taking of additional evidence in accordance with these rules, and serving the petition on all other parties.  The petition shall specify the facts which allegedly constitute grounds in justification, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing.  The petition shall also contain a brief statement of the proposed additional evidence, and an explanation as to why this evidence was not offered during the hearing.

The parties filed their initial briefs in the Signaling Protocol Case on March 1, 2001, and they filed reply briefs on March 13, 2001.  MITG’s motion therefore fails to comply with the requirements of the first sentence of Rule 4 CSR 240-2.110(8), because it was not made “before briefs have been filed.”  The motion also fails to comply with the second sentence of Rule 4 CSR 240-2.110(8), because MITG did not file “a petition to reopen the record for the taking of additional evidence.”  The motion also fails to comply with the last sentence of the rule, because it does not “contain a brief statement of the proposed additional evidence, and an explanation as to why this evidence was not offered during the hearing.”  Because MITG has failed to comply with the requirements of Rule 4 CSR 240-2.110(8), the Commission should reject MITG’s apparent request that the Commission receive additional evidence in the Signaling Protocol Case.


4.  Contested Cases.  The Missouri Administrative Procedure Act (“MAPA”) defines a “contested case” as “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  MAPA describes in detail the procedure for instituting a contested case,
 prescribes the form of notice which must be 

given, including the requirement that “[t]he agency shall promptly mail a notice of institution of the case to all necessary parties,”
 and prescribes the evidentiary procedure that must be followed, including the requirement that “[e]ach party shall have the right to call and examine witnesses, to introduce exhibits, to cross-examine opposing witnesses on any matter relevant to the issues even though that matter was not the subject of the direct examination, to impeach any witness regardless of which party first called him to testify, and to rebut the evidence against him.”
  Also, “[e]very decision and order in a contested case shall be in writing, and, except in [certain excepted cases] shall include or be accompanied by findings of fact and conclusions of law.”
  Persons who are aggrieved by the final decision in a contested case may seek judicial review of the decision.
  In short, when the Commission hears a contested case, it is acting in its quasi-judicial function (as distinguished from its quasi-legislative function), and it is bound to follow the contested case procedures that are specified in the MAPA.  The Signaling Protocols Case is a “contested case.”


5.  Rulemaking Cases.  The MAPA defines a “rule” as follows:

“Rule” means each agency statement of general applicability that implements, interprets or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency.  The term includes the amendment or repeal of an existing rule, but does not include:


…

(d) A determination, decision, or order in a contested case.”

From the foregoing, it is apparent that a contested case cannot produce a rule.  The MAPA prescribes the procedure to be followed in rulemakings.  It includes a requirement that notice of the proposed rulemaking be published in the Missouri Register, that interested persons be given

an opportunity to comment on the proposed rule, and that an order of rulemaking be published in the Missouri Register.  Although public hearings are permitted, hearings are not generally required, and the MAPA does not establish any right to call and examine witnesses, to introduce exhibits, to cross-examine opposing witnesses, to impeach witnesses, or to rebut the evidence offered by others.  What the Staff seeks in this case, and what the Commission has now found necessary, is a rulemaking.

6.  Fundamental Differences.  As is apparent from the foregoing, a rulemaking is fundamentally different from a contested case.  The notice requirements of a rulemaking are different from the notice requirements of a contested case.  Parties in a contested case have a right to an evidentiary hearing, whereas no hearing at all is generally required in a rulemaking case.  In a contested case, the agency determines the legal rights, duties or privileges of only the specific parties who were made a part of the case, whereas in a rulemaking it issues a statement of general applicability that will apply to anyone, including persons or corporations that do not exist at the time the rule is made.


7.  Cases Cannot Be Consolidated.  It is essential that, in this case, the Commission follow the rulemaking procedures that are prescribed by statute.  As the Commission noted in its Order Denying Contested Case Procedures, issued August 10, 1999 in Case No. GX-99-445:

The Missouri Supreme Court has followed the statutory definitions and voided agency actions to set or change a statewide policy where the agency failed to comply with statutory rulemaking procedures.  NME Hospitals, Inc. v. Dept. of Soc. Services, 850 S.W.2d 71 (Mo. banc 1993).  “An agency standard is a ‘rule’ if it announces “[a]n agency statement of policy or interpretation of law of future effect which acts on unnamed and unspecified facts …”  Id. At 74l, citing Missourians for Separation of Church and State v. Robertson, 592 S.W.2d 825, 841 (Mo. App. 1979).

Because the purposes and procedures of this case and of the Signaling Protocols Case are so fundamentally different, and because a lawful rule cannot result from a contested case, these two cases must not be consolidated.

8.  Due Process.  MITG argues that this “rulemaking docket may not provide the parties with full due process rights attendant to contested case proceedings.”  As noted above, the procedure for a rulemaking case is considerably different from the procedure for a contested case.  That does not, however, mean or suggest that the rulemaking proceeding would deprive them of any due process rights.  The due process requirements of rulemaking are determined by Missouri statutes, and by Section 536.021 in particular.  To Staff’s knowledge, that statute has never been declared unconstitutional, and MITG has cited no authority, whatsoever, to support its claim that such a rulemaking procedure is unconstitutional.  MITG’s claim of denial of due process is far too vague, and should be rejected.

9.  Notice.  MITG seems to complain, in the second paragraph of its pleading, that the Staff failed to give MITG notice of the filing of Staff’s Motion for Finding of Necessity for Rulemaking.  However, no notice was required at this stage of the proceeding.  This is a rulemaking case, and the only notice requirements are those that are specified in Section 536.021.  The Staff was not obliged to give notice of this motion to MITG merely because MITG was a party to the Signaling Protocols Case.  The Staff notes, however, that it provided MITG with copies of the various drafts of the rule that it is considering, and that it has met frequently with MITG to discuss these drafts.

10.  OBF Issue 2056.  In Paragraphs 8 through 14 of its Motion to Consolidate, MITG expounds at length about the order directing that the Commission issued in the Signaling Protocols Case, in which it directed the telecommunications companies that were parties to that case to implement OBF Issue 2056.  Exactly how this relates to the relief requested in the Motion to Consolidate is not made clear.  It appears, though, that MITG is complaining that the former PTCs have refused to apply Issue 2056 to the traffic they placed on the “LEC-to-LEC network.”  However, as the Staff noted in a report that it filed in the Signaling Protocols Case, the Staff does not believe that OBF Issue 2056 applies to calls that are placed on the LEC-to-LEC network.
  

It is also worth noting that MITG has previously indicated that implementation of Issue 2056 would not solve the problems of which it complains.  It did so on September 10, 2001, when it filed, in Case No. TO-99-593, its Concurrence in STCG’s Reply Comments to Staff’s Report.  The Comments of STCG, in which MITG concurred, included the following statements: 

1. Ordering and Billing Forum (OBF) Issue No. 2056 does not address the primary issues in this case.  Issue No. 2056 is not intended to create record flows where they do not exist, or to change flows related to intraLATA messages.  In addition, the fundamental issues related to the difference in the traffic that is recorded by the small companies and the records that are being made and passed to the small companies by the former PTCs are not addressed by Issue No. 2056.

2. OBF Issue No. 2056 is an optional industry proposal that has not been adopted by or even fully presented to Missouri’s telecommunications industry.  Thus, OBF Issue No. 2056 cannot address the immediate problems of the originating records system in a post-PTC Plan environment.

In view of MITG’s previous statement that the implementation of OBF 2056 is of no value in resolving MITG’s problems, it seems peculiar that it should now complain about the failure of the former PTCs to implement Issue 2056 for traffic on the LEC-to-LEC network.


11.  Ex Parte Communications.  In Paragraph 4 of its Motion to Consolidate, MITG suggests that if these cases are not consolidated, the Staff may be enticed into ex parte contact 

with the Commission about the issues in Case No. TO-99-593.  To date, the Staff has not had any ex parte contact with the Commission or the regulatory law judge in either this case or in Case No. TO-99-593.  The Staff will, of course, continue to adhere to the rules prohibiting ex parte contact.


12.  Consistency With Prior Commission Orders.  MITG also asks the Commission to order that any party proposing a rule show how the proposed rule is consistent with prior Commission orders in other cases, especially those regarding Category 11 records.  The Staff knows of no requirement that would require the proposed rulemaking to be consistent with such prior orders, and the MITG has cited no authority for this proposition.  Nonetheless, the Staff does intend to propose rules that are consistent with the Commission’s prior orders in Case No. TO-99-254 and in Case No. TO-99-593.


WHEREFORE, the Staff respectfully requests that the Commission overrule MITG’s motion to consolidate this case with Case No. TO-99-593.








Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Keith R. Krueger
____________________________________








Keith R. Krueger






Deputy General Counsel








Missouri Bar No. 23857








Attorney for the Staff of the








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-4140 (Telephone)








(573) 751-9285 (Fax)








keithkrueger@psc.state.mo.us
Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record on the 1st day of April, 2003.







/s/ Keith R. Krueger
____________________________________

� Section 536.010 (2), RSMo 2000.  All statutory citations are to RSMo 2000, unless otherwise noted.


� Section 536.063.


� Section 536.067.


� Section 536.070.


� Section 536.090.


� Section 536.100.


� See Staff’s Report on the Efficacy of Issue 2056 in Reducing Billing Discrepancies or Reducing the Difficulty in Resolving Such Discrepancies, filed August 7, 2002 in Case No. TO-99-593, at pages 7-9.  The Staff stated, at page 8 of that report: “The Staff believes that the OBF’s resolution of Issue 2056, per se, applies only to calls carried by IXC’s, for a couple of reasons.”  The Staff then set forth the reasoning that supported that conclusion.


� See page 1 of The STCG’s Reply Comments to Staff’s Report, filed September 7, 2001 in Case No. TO-99-593. 
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