BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
 
In the Matter of the Joint Application of

)
UtiliCorp United Inc. and St. Joseph

)
Light & Power Company for Authority to

)
Merge St. Joseph Light & Power Company
)
Case No. EM-2000-292
with and into UtiliCorp United Inc., and, 

)
in Connection Therewith, Certain Other

)
Related Transactions.
 
 
Application for Rehearing
 

 
COMES NOW the Office of the Public Counsel (Public Counsel), pursuant to Section 386.500 RSMo 2000 and Commission Rule 4 CSR 240-2.160, respectfully moves the Missouri Public Service Commission to grant rehearing of its decision affirming the merger of UtiliCorp United Inc. and St. Joseph Light & Power Co. (SJLP), into an entity that is currently known as “Aquila, Inc.”  Public Counsel seeks rehearing in this matter because the Commission’s Second Report and Order in this case denies Public Counsel of its due process rights and is unlawful, unreasonable and fails to comply with the mandate of the Missouri Supreme Court.  In support of this application, Public Counsel states as follows:

1.
On February 26, 2004 the Missouri Public Service Commission (Commission) issued its Second Report and Order in an attempt to comply with the January 7, 2004 mandate of the Cole County Circuit Court remanding this merger application.  Cole County remanded this case pursuant to the October 28, 2003, decision of the Missouri Supreme Court reversing the first Report and Order in this case, which the Commission issued December 14, 2000.  State ex rel. Ag Processing Inc. v. PSC, (Ag Processing) 120 S.W.3d 732 (Mo. banc 2003).  


2.
In its October 28, 2003, decision, the Missouri Supreme Court stated that the Commission’s original Order was unreasonable because the Commission had “failed to consider and decide the issue of recoupment of the acquisition premium in conjunction with the other issues raised by PSC Staff and the Intervenors in making its determination of whether the merger is detrimental to the public.“  The Court further directed that Commission to consider “the totality of all the necessary evidence to evaluate the reasonableness of a decision to approve a merger between UtiliCorp and SJLP.” Ag Processing, 120 S.W.3d, at 737.

3.
The Commission reopened this case on February 6, 2004.  On February 25, 2004 Aquila, Inc. f/k/a UtiliCorp
 filed a Statement of Position in which it conceded its position in light of the Supreme Court decision and averred to the Commission that is would no longer seek to recover an acquisition premium and/or “merging savings” or “synergies” in connection with the merger transaction between UtiliCorp United, Inc. (UtiliCorp) and St. Joseph Light & Power Company (SJLP) in its pending rate cases or in any future rate cases before the Commission.  The Commission entered its Second Report and Order the next day.

3.
In its Second Report and Order, the Commission recognized receipt of Aquila’s February 25, 2004 Statement of Position, and noted that it had not approved Aquila’s “regulatory plan” that would have allowed recovery of an acquisition premium, and then proceeded to reaffirm all its other findings from its first Report and Order.  

4.
The Commission’s Second Report and Order is unlawful, unreasonable, arbitrary, capricious, and is not based upon competent and substantial evidence upon the whole record in the following respects:


a.
The procedure that the Commission followed in issuing its Second Report and Order violated Public Counsel’s due process rights in that Public Counsel was not permitted to offer new evidence or new arguments regarding whether the proposed merger is detrimental to the public interest.  The case was opened on remand for a period of 20 days and no procedural instruction was given the parties regarding an opportunity to present such evidence to the Commission.


b.
Aquila filed a Statement of Position less than 24 hours before the Commission issued its decision, in which it acknowledged the receipt of the Aquila filing.  In contrast, the Commission did not provide Public Counsel and other responsive parties a fair opportunity to file suggestions, briefs, or other argument in response to Aquila’s new position statement before the Commission quickly issued its Second Report and Order on February 26, 2004.  Such action was not consistent with the notions of fair play and substantial justice in the administration of this contested merger case.  See State ex rel. Fischer v. PSC, 645 S.W.2d 39 (Mo App 1982).


c.
The Commission’s Second Report and Order is confusing and unreasonable in that it recites in the Findings of Fact section a reference to Aquila’s proposed “regulatory plan” which included a component for recovery of an acquisition premium, but did not state the other possible ways that Aquila has recovered or could recover its acquisition premium.  Public Counsel contends that Aquila has already substantially recovered its acquisition premium through its present rates to the detriment of the ratepaying public.  Although Aquila’s February 25, 2004, Position Statement apparently claims that the utility company will forego any rate recovery related to an acquisition premium or “merger savings”, the Commission’s Second Report and Order does not consider other information regarding whether subsequent events, other than Aquila’s averment that it will not seek recover of the premium affect whether the merger is in the public interest, or whether this merger has been detrimental to the public interest. Detriment to the public must be considered prospectively pursuant to Section 393.190 RSMo. 2000.  Ag Processing, at 737.


d.
The Commission’s Second Report and Order does not comply with the Missouri Supreme Court decision which required that the issue of recoupment of the acquisition premium be determined “in conjunction with the other issues raised” in this case.  Although the Commission’s Second Report and Order noted Aquila’s February 25, 2004 Statement of Position, it did not reach any finding regarding the acquisition premium in conjunction with the other issues raised in this case.  The Commission cannot simply “adopt” all of its initial findings of fact from its first Report and Order and simultaneously comply with the Supreme Court’s requirement that these finding be considered in conjunction with the issues relating to the acquisition adjustment.  The Second Report and Order makes no attempt to discuss the interrelationship between the acquisition adjustment and any of the initial findings it summarily re-adopted.  The failure to consider all necessary and essential issues in concert violates the legal requirement that the Commission must consider “all relevant factors” in its orders.  State ex rel. UCCM v. PSC, 585 S.W.2d 41 (Mo banc 1979).


e.
The Commission’s Second Report and Order is unlawful and unreasonable in that it notes one event which occurred subsequent to its first Report and Order (i.e., Aquila’s February 25, 2004 Statement of Position) but does not allow other parties to present evidence regarding other subsequent events relating to Aquila’s operations and financial situation.  Nor did the Commission allow evidence regarding the impact of facts that have developed up to February 25, 2004 relating to the ratepayers and shareholders of Aquila and relating to the former ratepayers and shareholders of SJL&P.  It is unfair and unreasonable to consider one subsequent event presented by one party to this case to the exclusion of all other issues that could have been raised by Public Counsel and other parties.  


f.
The Commission’s Second Report and Order is unlawful in that it does not contain adequate Findings of Fact and Conclusions of Law sufficient to allow a reviewing court to determine how the Commission determined the issue of acquisition premium recovery in conjunction with the other issues raised in this case.  


WHEREFORE Public Counsel respectfully requests that the Commission reopen the record in this case to permit other parties the opportunity to present evidence, offer additional arguments, and to rehear and reconsider the issues in this case.
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� For consistency, this motion will refer to the entity formerly known as UtiliCorp United, Inc. as “Aquila”.
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