BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Level 3
)

Communications, LLC, and Southwestern
)

Bell Telephone Company, LP d/b/a SBC
)

Missouri for Approval of their Negotiated
)
Case No. TK-2005-0285

Interconnection Agreement and

)

Superseding Amendment under Section
)

252(e)(1) of the Telecommunications Act.
)

LEVEL 3 COMMUNICATIONS, L.L.C. 
RESPONSE TO STAFF RECOMMENDATION


Level 3 Communications, L.L.C. (“Level 3”), by and through its counsel, and pursuant to the Commission’s April 12, 2005 Order, states as follows for its Response to the April 11, 2005 Staff Recommendation in this matter.  Level 3 and SBC have agreed in principle to a Transit
 Agreement, but the terms of that agreement are not finalized or executed.
  However, the fact that there is not a Transit agreement between the parties, is not a basis for the Commission to reject approval of the Negotiated Agreement and proposed First Amendment. Level 3 takes no position at this time whether the Transit Agreement, when finalized with SBC, must be filed as an amendment to the parties’ Negotiated Agreement currently pending approval by the Commission.


Level 3 requests that the Commission treat the approval of the Negotiated Agreement and First Amendment separately from the question of whether Level 3 and SBC should be required, at some future date, to file and seek approval of a Transit Agreement.  Level 3 therefore requests that the Commission approve the current Negotiated Agreement and the proposed First Amendment.

On February 23, 2005, Level 3 and Southwestern Bell Telephone L.P. d/b/a SBC Missouri (“SBC”) submitted for Commission approval a Negotiated Interconnection Agreement (the “Negotiated Agreement.”)  The Negotiated Agreement was the result of lengthy and protracted negotiations for terms of interconnection between the parties to settle arbitration proceedings that were pending in each of SBC’s 13-state operating territories, including Missouri (See Case No. TO-2005-0166.)  The negotiations resulted in the underlying Negotiated Agreement and a First Amendment to the Negotiated Agreement, both of which are pending approval by the Commission.  In addition to the Negotiated Agreement and First Amendment, the parties agreed generally to have a separate agreement govern the terms and conditions for Transit services provided by SBC to Level 3.  However, while it is the intention of Level 3 and SBC to have a separate agreement that will contain terms and conditions by which SBC will provide Level 3 with Transit services, there is no current transit agreement between Level 3 and SBC conveying the particulars of the rates, terms and conditions of Transit service (other than the terms and conditions of the parties’ existing ICA).  There is only an agreement in principle.  It is the intent of Level 3 and SBC that once the agreement is finalized and executed, it will be made publicly available and filed with the Federal Communications Commission (FCC).

On April 11, 2005, Staff filed its Recommendation in this matter.  In its Recommendation, Staff notes that the proposed Negotiated Agreement does not contain specific Transit terms and conditions.  Staff’s Recommendation further requests that the Commission specifically direct that the parties declare whether there will be a separate agreement for Transit services, and whether the parties will seek Commission approval of that Transit agreement pursuant to Section 252(e.)  Staff’s Recommendation further requests that the parties “explain why they are not required to file the agreement with the Commission” and recommends that that the “interconnection agreement be rejected unless the parties submit the transit agreement as an amendment to the underlying interconnection agreement.”  (Staff Recommendation, p. 3, para. 5.)

During the course of the underlying arbitration, one of the major issues in dispute was whether SBC would be required, as a requirement of Section 251 of the federal Communications Act, to provide Transit services to Level 3.  (See p. 18, Level 3 Petition for Arbitration, Case No. TO-2005-0166.)  Level 3 asserted in its Petition for Arbitration that Level 3 and SBC’s then (and still) current Interconnection Agreement contains terms and conditions requiring SBC to provide Transit Service.  In addition, Level 3 noted that “While the FCC has held that Sections 251 and 252 of the Act do not impose a specific obligation on an incumbent local exchange carrier, such as SBC, to transit traffic, the FCC Wireline Competition Bureau has entered arbitration orders that include the obligation of the ILEC to perform transiting services.”  (Level 3 Petition, ¶ 52, citing In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(E)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia, Inc. and for Expedited Arbitration, CC Dkt. No. 00-218, 17 FCC Rcd. 27039, Memorandum Opinion and Order (July 17, 2002.))

While Staff asserts that the parties should separately explain why they do not believe a Transit Agreement should be filed for approval with the Commission, Level 3 does not address that specific point.  Instead, Level 3 asserts that, because there is not yet a Transit Agreement in place between the parties, there is no justification for the Commission to reject the proposed Negotiated Agreement or First Amendment.  The Commission must treat the approval of the Negotiated Agreement separately from the question of whether Level 3 and SBC should be required, at some future date, to file and seek approval of a Transit Agreement. 



The Transit Agreement terms and conditions between Level 3 and SBC are not currently a part of the Interconnection Agreement that is at issue for the Commission’s approval, nor is there a fixed agreement in place.  While the parties have agreed in principle to Transit terms, there is no current Transit Agreement for the Commission to review and consider.  Under Section 252(e)(2)(A), the Missouri Commission may reject a negotiated interconnection agreement if the agreement (i) discriminates against a telecommunications carrier, or (ii) the implementation of the agreement is not consistent with the public interest, convenience, and necessity.
   


There is nothing discriminatory about the Negotiated Agreement that is currently in place and pending approval by the Commission.  Each other Competitive Local Exchange Carrier has the option to opt into the Negotiated Agreement between Level 3 and SBC, and presumably SBC will make those terms and conditions available to those CLECs; there are no terms and conditions in the Negotiated Agreement or the First Amendment that prohibit or bar a CLEC from electing the terms and conditions.  


Staff’s Recommendation offers no reason why the Negotiated Agreement, with the First Amendment, is against the public interest.  Indeed, there is no reason for the Commission to not approve those agreements.  The Negotiated Agreement and First Amendment do not preclude SBC from providing Transit to Level 3 or any other carrier, and do not preclude Level 3 from establishing direct interconnection arrangements with other carriers.  Unless and until SBC refuses to provide Transit service to Level 3, there is no expectation that Level 3 will be impaired in its ability to exchange traffic with other carriers.  Because the proposed Negotiated Agreement and First Amendment are not discriminatory, and are not against the public interest, the Commission cannot reject approval of the pending Negotiated Agreement on the basis that the Negotiated Agreement does not contain Transit terms and conditions.

Level 3 takes no position at this time whether the Transit Agreement, when finalized with SBC, must be filed as an amendment to the parties’ Negotiated Agreement currently pending approval by the Commission.  However, there is no basis at this time for the Commission to reject the Negotiated Agreement on the basis that it does not contain terms and conditions for transit services to be provided by SBC to Level 3.

WHEREFORE, Level 3 Communications respectfully requests that the Commission deny Staff’s recommendation that the Commission reject the Negotiated Agreement and First Amendment, and further requests that the Commission approve the Negotiated Agreement and First Amendment as submitted to the Commission.
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	Richard E. Thayer, Esq., 
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ATTORNEYS FOR 

LEVEL 3 COMMUNICATIONS, LLC



	Date: April 22, 2005


CERTIFICATE OF SERVICE


I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov), the Office of Public Counsel (at opcservice@ded.mo.gov) and counsel for SBC (at rg1572@sbc.com), on this 22nd day of April 2005.





/s/ William D. Steinmeier

William D. Steinmeier

 � 	Transit service is a service where Level 3 can interconnect with other carriers with SBC acting as the intermediary switch, or transit provider. SBC charges a fee for this service.


�	Part of the agreement reached between the parties is to file the separate transit agreement filed with the FCC after it is completed.  


 





� 	Section 252(e)(2)(B) provides that a state commission may reject an arbitrated agreement if it finds that the agreement does not meet the requirements of Section 251.  Because the agreement pending before the Commission is negotiated, not arbitrated, the question of whether the Negotiated Agreement meets the requirements of Section 251 is not at issue before the Commission.
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