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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 

Office of the Public Counsel, 
 
                        Complainant, 
 
v. 
 
Southern Union Company d/b/a Missouri 
Gas Energy, 
 
                        Respondent. 

)
)
)
)
)
)
)
)
)
)
 

 
Case No. GC-2011-________ 

 
 

COMPLAINT 
 

COMES NOW the Missouri Office of the Public Counsel (OPC) and for its 

Complaint against Southern Union Company d/b/a Missouri Gas Energy (MGE) states: 

1. OPC files this Complaint to address: 1) MGE’s violation of a Commission 

order which occurred when MGE made a unilateral decision regarding MGE’s energy 

efficiency programs, which the Commission specifically determined would operate 

according to consensus decision making between MGE, OPC, the Commission’s Staff 

(Staff) and the Missouri Department of Natural Resources (DNR); 2) MGE’s violation of 

a Commission order which occurred when MGE took actions to implement a non-

consensus decision without first bringing the issue to the Commission for resolution; and 

3) MGE’s attempt to include a full fuel cycle analysis into a program evaluation intended 

to determine the effectiveness of MGE’s existing natural gas energy efficiency programs, 

not to promote MGE’s load building efforts. 
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2. MGE is a gas corporation subject to regulation by the Commission under § 

386.020(18) RSMo 2010 Cum. Supp., § 386.250(1), and § 393.140.1  MGE’s business 

address is 3420 Broadway, Kansas City, Missouri 64111. 

3.  OPC is authorized to file complaints against public utility corporations 

under § 386.390 and 4 CSR 240-2.070.  OPC’s address is 200 Madison Street, Jefferson 

City, Missouri 65102. 

4. Prior to this filing, representatives from OPC directly contacted 

representatives of MGE and discussed the issues addressed herein.  OPC also provided 

MGE with a draft copy of this Complaint on April 7, 2011. 

 
COUNT 1 

5.  In 2007, in Commission Case Number GT-2008-0005, In the Matter of 

Missouri Gas Energy’s Proposed Tariff Sheets to Administer Natural Gas Conservation 

Program, the Commission approved a Unanimous Stipulation and Agreement between 

MGE, Staff and OPC regarding the administration of MGE’s natural gas energy 

efficiency programs.  The approved agreement provided in part: 

An MGE Energy Efficiency Collaborative (EEC) will be formed to oversee 
the design and implementation of MGE’s energy efficiency programs.  The 
charter members of the MGE EEC will include MGE, Commission Staff, 
Public Counsel and Department of Natural Resources.  The EEC will seek to 
make decisions by consensus but where consensus cannot be reached, any of 
the charter members may petition the Commission to resolve, in accordance 
with its normal procedural rules, any differences over the selection of specific 
future programs for implementation or other aspects of the energy efficiency 
program development and evaluation process. [emphasis added]. 
 

6. In 2010, in Commission Case Number GR-2009-0355, In the Matter of 

Missouri Gas Energy and its Tariff Filing to Implement a General Rate Increase for 

                                                           
1 All statutory references are to Missouri Revised Statutes 2000 unless otherwise noted. 
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Natural Gas Service, the Commission resolved an issue over whether MGE’s energy 

efficiency program decisions should continue to require a consensus between MGE, 

Staff, OPC and DNR, or whether the EEC should be changed to be advisory only, 

allowing MGE to make decisions without consensus.  The parties presented the issue to 

the Commission as follows: 

Should the energy efficiency collaborative formed after MGE’s most recently 
concluded rate case as a result of the Commission’s approval of the 
Unanimous Stipulation and Agreement in Case No. GT-2008-0005 be 
modified to an advisory group rather than a consensus decision making 
collaborative? 
 
7. MGE, Staff, and DNR argued that MGE’s EEC should be changed from a 

consensus collaborative to an advisory collaborative.  MGE’s energy efficiency witness, 

Mr. David Hendershot, was critical of a consensus collaborative when he testified that the 

existing consensus collaborative requires unanimity among the parties to act.2  OPC was 

the only party that supported continuing the collaborative in its consensus capacity.   

8. In the Commission’s February 10, 2010 Report and Order in Case Number 

GR-2009-0355, the Commission agreed with OPC and concluded that MGE’s EEC 

“should remain a consensus group, and should not be modified to an advisory group.”   

9. The reasons for maintaining the EEC as a consensus group rather than an 

advisory group, according to the Commission’s Report and Order, are: 

• MGE has “the least amount of experience in energy efficiency 

programs of any of the collaborative members”; 

• “MGE benefited greatly from the experience of Staff, DNR, and 

OPC during the collaborative process”; and 

                                                           
2 Case Number GR-2009-0355, Testimony of MGE witness Mr. David Hendershot, Evidentiary 
Hearing Volume 12, October 30, 2009, pp. 710-712. 
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• The “support and guidance” that MGE “received from the other 

experienced collaborative members” increased the offerings of 

residential energy efficiency programs. 

10. Beginning in 2010, the EEC began collaborating to develop a request for 

proposal (RFP) to hire a consultant to perform an evaluation of the effectiveness of 

MGE’s energy efficiency programs. 

11. One item of disagreement among the parties in developing the RFP is 

MGE’s proposal to include a request that the consultant perform a “full fuel cycle” 

analysis in addition to using the standard cost benefit measurements such as the total 

resource cost (TRC) analysis to evaluate MGE’s energy efficiency programs. 

12. A full fuel cycle (FFC) analysis would compare the use of natural gas to 

the use of electricity for the purpose of evaluating the benefits of encouraging ratepayers 

to switch from electric energy to natural gas energy for water and space heating end uses. 

13. Throughout the EEC meetings regarding the evaluation RFP, and in 

subsequent correspondence between OPC and the EEC, OPC repeatedly expressed 

OPC’s opposition to including an FFC analysis in the energy efficiency program 

evaluation.3 

14. In MGE’s Response to the Commission’s Order Directing Filing of Status 

Report, filed in Case No. GT-2011-0049, In the Matter of Missouri Gas Energy’s Tariff 

Sheets Designed to Increase the Rebate Level for Tank Water Heaters, MGE first brought 

the disagreement over the FFC analysis to the Commission’s attention when MGE 

recognized the lack of consensus and stated: 

                                                           
3 The reasons for OPC’s opposition to soliciting an FFC analysis through the energy efficiency 
evaluation RFP are explained in Count II of this Complaint. 
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In the September 1, 2010 EEC meeting, MGE also submitted for review a 
proposed RFP for the evaluation of MGE’s residential space heat program as 
well as MGE’s Home Performance with Energy Star Program.  MGE sought 
to include several evaluation measures in its evaluation proposal, including 
the Total Resource Cost Test (“TRC”), Societal Test, Utility Cost Test, 
Ratepayer Impact Test, Participant Test, as well as an analysis and 
consideration of the full fuel cycle.  The EEC has not reached consensus on 
its Program Evaluation RFP, primarily due to MGE’s request to include the 
full fuel cycle analysis as part of the RFP. …. MGE may need to seek 
Commission review to resolve the EEC’s stalemate on this RFP, but 
additional efforts are being made to reach consensus on this matter.4 
[emphasis added]. 
 

MGE clearly recognized that no consensus was reached, as required by the ordered terms 

of the EEC decision making process, and that it may need to bring this matter to the 

Commission for resolution if consensus could not be reached.   

 15. In response to MGE’s pleading indicating its desire to include an FFC 

analysis in the energy efficiency evaluation RFP, OPC explained to the Commission: 

OPC agrees with MGE’s statement that the reason the EEC has not agreed on 
the RFP is due to MGE’s efforts to include a “full fuel cycle analysis” as part 
of the RFP.  OPC opposes MGE’s attempts to include a full fuel cycle 
analysis as part of the required evaluation of its space heating of HPw/ES 
[Home Performance with Energy Star Program] programs because such an 
analysis is way beyond the scope of issues that should be addressed by the 
EEC.  Furthermore, such an analysis is not relevant to performing a process 
evaluation or an impact evaluation that assesses the load reduction that can be 
attributed to MGE’s space heating and HPw/ES programs.  Finally, the scope 
of work in the RFPs should be limited to the analysis relevant to evaluations 
that are required for these programs so that the evaluator is focused on 
providing a credible and reliable evaluation of information needed to help 
guide future program design and funding.5 
 

OPC further stated in its pleading: 

OPC would be pleased to see further consideration of full-fuel-cycle and fuel 
switching issues in Missouri.  We do not, however, believe that the MGE 
EEC is the proper place to have further consideration of these issues.  These 

                                                           
4 MGE’s Response to the Commission’s Order Directing Filing of Status Report, Case No. GT-
2011-0049, p. 4, January 7, 2011. 
5 Public Counsels’ Reply to MGE’s Response to the Commission’s Order Directing Filing of 
Status Report, Case No. GT-2011-0049, p. 5, January 18, 2011. 
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issues could be addressed by the Commission opening a workshop docket 
where all of the regulated gas and electric utilities, along with other 
stakeholders, could begin a dialogue about whether and how Missouri’s 
regulated energy utilities should develop programs to address fuel switching 
issues.6 
 

16. Despite OPC’s repeated opposition to including the FFC analysis in the 

RFP, MGE ignored OPC’s position and the fact that consensus has not been reached by 

the EEC.  Despite the clear lack of consensus, MGE issued an RFP that included a 

request for the consultant to perform an FFC analysis.  See Attachment A, p. 2. 

17. MGE’s actions are a violation of the Commission’s Report and Order 

issued in GR-2009-0355 in that MGE did not follow the mandate that EEC decisions 

must be made by consensus, or brought to the Commission for resolution.  Rather than 

bring this matter to the Commission as required if MGE wished to pursue the FFC 

analysis, MGE chose to treat OPC’s position as advisory in nature, and to treat the 

collaborative as an advisory collaborative, and acted on its own without consensus from 

the EEC.   

18. As a result of MGE’s actions that violate the Commission’s February 10, 

2010 Report and Order, MGE’s actions are unlawful pursuant to §§ 386.270, 386.490, 

386.550, 386.570, and 386.580 RSMo. 

19. MGE’s actions are also a violation of MGE’s tariff, which mirrors the 

requirements of the Commission’s Report and Order, and which require that “[t]he EEC 

will seek to make decisions by consensus, but where consensus cannot be reached, any of 

the charter members may petition the Commission to resolve, in accordance with its 

normal procedural rules, any differences over the selection of specific future programs 

for implementation, funding, or any other aspects of the energy efficiency program 

                                                           
6 Id. pp. 5-6. 
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development and evaluation process.”  MGE Tariff, P.S.C No. 1, Eighth Revised, Sheet 

No. 99, and P.S.C No. 1, Second Revised, Sheet No. 103.1.  By acting without consensus, 

and by not first seeking Commission resolution before acting, MGE has violated its tariff. 

20. Each day that MGE continues to offer the RFP to potential bidders without 

first obtaining consensus of the EEC for the terms of the RFP is a separate and distinct 

violation of the Report and Order and a separate and distinct violation of MGE’s Tariff.  

§ 386.570 RSMo. 

21. MGE advised the EEC that it issued the RFP on March 21, 2011.  As of 

the date of this pleading, April 12, 2011, MGE has committed twenty-three (23) separate 

and distinct violations of the Commission’s Report and Order, one violation for each day 

MGE has offered the RFP without consensus of the EEC.  MGE has also committed an 

additional twenty-three (23) separate and distinct violations of MGE Tariff, P.S.C No. 1, 

Eighth Revised, Sheet No. 99 and P.S.C No. 1, Second Revised, Sheet No. 103.1.   

22. OPC urges the Commission to find MGE in violation of the Commission’s 

February 10, 2010 Report and Order issued in Case Number GR-2009-0355, and MGE’s 

Tariff, and to pursue penalties in circuit court of two-thousand dollars ($2,000) for each 

offense. § 386.570 RSMo. 

 
Count II 

 23. MGE’s unilateral decision to include a request for an FFC analysis in the 

energy efficiency program evaluation RFP is inconsistent with the purpose of evaluating 

MGE’s energy efficiency programs.  Accordingly, OPC urges the Commission to order 

MGE to withdraw the RFP and remove the request for bidders to bid on conducting an 

FFC analysis.   
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 24. OPC supports an evaluation RFP that focuses on the mission of the MGE 

EEC without distraction.  The EEC’s mission is to oversee the design, implementation 

and evaluation of MGE’s energy efficiency programs so that these programs will cost 

effectively decrease natural gas consumption and encourage more effective utilization of 

natural gas through the replacement of less efficient natural gas equipment with high 

efficiency natural gas equipment and other high efficiency equipment and measures.   

25. More specifically, the evaluation sought through the RFP should focus on 

the core responsibilities of the collaborative – developing a portfolio of cost effective 

natural gas energy efficiency programs for MGE’s customers and performing post-

implementation evaluations of those programs to: (1) see if they are resulting in the 

delivery of cost effective gas energy efficiency services for MGE’s customers and (2) see 

if there are ways to improve those programs. Since FFC analysis provides information 

about the relative efficiencies and cost effectiveness of gas end use measures vs. electric 

end use measures, it is not relevant to the EEC’s mission of working together to develop 

natural gas energy efficiency programs that are intended to help MGE’s customers use 

natural gas more efficiently.  

26. OPC opposes MGE’s efforts to inject the fuel switching issue, and the 

FFC analysis that supports it, into the evaluation of natural gas energy efficiency 

programs because this issue and FFC analysis are not related to evaluating the cost 

effectiveness of the MGE water heater and furnace, programs that are intended to 

decrease natural gas consumption through the replacement of less efficient natural gas 

equipment with high efficiency natural gas equipment and other high efficiency 

equipment and measures.   
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27. It is, of course, MGE’s prerogative to bring fuel switching issues and the 

FFC analysis that supports it to the Commission as MGE has already done in KCP&L’s 

current rate case (Case Number ER-2010-0355). In that case, MGE hired John J. Reed, a 

consultant who is the Chairman and CEO of Concentric Energy Advisors and CE Capital 

Advisors, to promote full fuel cycle studies and advocate for fuel switching issues on 

behalf of MGE.  However, MGE’s initiatives in the area of FFC analysis and fuel 

switching should remain separate from the activities of the EEC as these initiatives are at 

best unrelated, and at worst inconsistent (i.e. fuel switching from electric to gas based on 

FFC analysis increases gas usage rather than decreasing it) with the mission of the EEC.   

28. MGE is seeking to raise these issues and gather more analysis and 

information to support its fuel switching initiatives in the EEC by incorporating FFC 

analysis into the EEC’s program evaluation RFP.  These MGE efforts to use the EEC as a 

vehicle to gather more analysis and information to support its fuel switching initiatives 

appear to be taking place as MGE anticipates not achieving its fuel switching program 

goals in the KCP&L rate case due to MGE’s failure to present persuasive evidence to 

support the fuel switching programs.  The Report and Order in Case Number ER-2010-

355 contains the Commission’s decision not to approve the proposed fuel switching 

programs for the very reason that MGE may have anticipated – that “the Commission 

gives little weight to the reports and recommendations relied on by MGE in this 

proceeding.”7  MGE should not be permitted to force the EEC to participate in MGE’s 

efforts to gather additional information and analysis to support its load building efforts 

through a fuel switching initiative. 
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 29. The consultant chosen to complete the evaluation of MGE’s energy 

efficiency programs should remain focused on that task and that task alone, and should 

not be distracted by the need to simultaneously conduct a full fuel cycle analysis.  The 

consultant may consider a full fuel cycle analysis to be an opportunity to build a 

relationship with MGE’s gas marketing team and could intentionally or unintentionally 

focus its intentions on the full fuel cycle analysis at the expense of the energy efficiency 

evaluations. 

 30. OPC agrees with a position expressed by the Staff on whether an FFC 

analysis needs to be part of the MGE natural gas energy efficiency program evaluation.  

The Staff stated in a December 28, 2010 e-mail to the EEC that the “Staff’s position is 

now that the FFC analysis is not necessary for the MGE evaluation because the 

evaluation involves a comparison of the efficiency gains of replacing older gas appliances 

with newer gas appliances”.  An FFC analysis, in contrast, would compare replacing 

electric appliances with gas appliances. 

 31. In the past, MGE has recognized that load building programs8 are 

inconsistent with the purposes of MGE’s energy efficiency programs.  In an MGE 

pleading filed in Case Number GT-2007-0477, In the Matter of Missouri Gas Energy 

Proposed Tariff Sheets to Administer Natural Gas Conservation Initiatives, MGE 

                                                                                                                                                                             
7 In the Matter of the Application of Kansas City Power & Light Company for Approval to Make 
Certain Changes in its Charges for Electric Service to Continue the Implementation of Its 
Regulatory Plan, Case No. ER-2010-0355, Report and Order, pp. 94-105, April 12, 2011. 
8 “Load-building program” is defined by 4 CSR 240-14.010(6)(J) as “an organized promotional 
effort by a utility to persuade energy-related decision makers to choose the form of energy 
supplied by that utility instead of other forms of energy for the provision of energy services or to 
persuade customers to increase their use of that utility’s form of energy, either by substituting it 
for other forms of energy or by increasing the level or variety of energy services used.” 
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distinguished its natural gas energy efficiency programs from a load building promotional 

practice: 

…the objective behind a promotional practice generally is to implement a 
load building program.  Conservation programs, by contrast, are intended to 
accomplish precisely the opposite objective.9 
 

MGE repeated this same argument in a subsequent pleading: 

The Commission already has concluded that MGE’s natural gas conservation 
program “is not included in the Commission’s definitions of what constitutes 
promotional practices”, a conclusion that is justified by the fact that the 
principal objective behind the Commission’s promotion practices rules is to 
regulate load-building programs whereas a fuel conservation program has the 
opposite goal and effect.10 
 

On this point, OPC agrees with MGE in that MGE’s fuel conservation programs have an 

opposite objective to a load-building initiative, which is exactly what an FFC analysis 

would seek to accomplish when it compares natural gas efficiency to electric efficiency. 

32. An additional reason why an FFC analysis should not be included in the 

RFP is the potential for MGE’s customers to unknowingly subsidize the cost of the full 

fuel cycle analysis.  Despite efforts by the consultant to separately track costs associated 

with evaluating the energy efficiency programs from the costs associated with analyzing 

a full fuel cycle, and to bill those costs separately, there is no way to ensure that cost of 

the full fuel cycle analysis, or the consultant time spent on the full fuel cycle analysis, 

will not be subsidized by costs billed to ratepayers, or by consultant time that should be 

devoted to energy efficiency evaluations.  OPC opposes having existing or future 

customers subsidizing MGE’s load-building initiatives and requests a Commission order 

                                                           
9 Suggestions of Missouri Gas Energy in Opposition to the Office of the Public Counsel’s Motion 
to Suspend Tariff, Case No. GT-2007-0477, In the Matter of Missouri Gas Energy Proposed 
Tariff Sheets to Administer Natural Gas Conservation Initiatives, June 13, 2007, p. 2. 
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directing MGE to reissue the RFP without including a request for an FFC analysis.  The 

only way to ensure there is no subsidy is to require MGE to perform any full fuel cycle 

analysis pursuant to a separate MGE request for proposal that is not tied to the evaluation 

of natural gas energy efficiency programs.   

WHEREFORE, the Office of the Public Counsel respectfully requests that the 

Commission: 1) find MGE in violation of the Commission’s February 10, 2010 Report 

and Order issued in Case Number GR-2009-0355 and in violation of MGE’s Tariff, and 

to pursue penalties in circuit court of two-thousand dollars ($2,000) for each offense; and 

2) order MGE to issue a new RFP that does not include a request for potential energy 

efficiency program evaluators to bid on performing an FFC analysis. 

  
 
 
  Respectfully submitted, 
 

      OFFICE OF THE PUBLIC COUNSEL 
       
        
      By:  /s/ Marc D. Poston   
           Marc D. Poston    (#45722) 
           Deputy Public Counsel 
           P. O. Box 2230 
           Jefferson City MO  65102 
           (573) 751-5558 
           (573) 751-5562 FAX 
           marc.poston@ded.mo.gov 
 
 
 
 
 
 
 
                                                                                                                                                                             
10 Motion Regarding Tariff Sheets, Tariff File No. JG-2008-0010, In the Matter of Missouri Gas 
Energy Proposed Tariff Sheets to Administer Natural Gas Conservation Programs, July 3, 2007, 
p.2. 
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CERTIFICATE OF SERVICE 

 
I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered 
to the following this 12th day of April 2011. 
 
General Counsel 
Missouri Public Service Commission 
PO Box 360 
Jefferson City MO  65102 
gencounsel@psc.mo.gov 
 
 
     
       /s/ Marc Poston 
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REQUEST FOR PROPOSAL 
1. PURPOSE 
Missouri Gas Energy, a division of Southern Union Company (“MGE”) and the MGE Energy 
Efficiency Collaborative (EEC) seek proposals from qualified respondents to conduct a process 
and impact evaluation of three MGE energy efficiency programs.  
 
Missouri Gas Energy currently has the following programs in place: 
 

• Rebates for natural gas devices that meet Energy Star criteria for residential and small 
business customers as follows: 

o tanked/tankless water heaters  
o furnaces  
o combination furnace/water heater systems  
o boiler systems  
o programmable thermostats if purchased in conjunction with a space heating 

system.  
• In addition, MGE has a Home Performance with Energy Star (HPwES) program that 

provides applicable rebates to residential customers. 
 

• Residential Energy Suite and Commercial Energy Suite online energy analyzers are in 
place for applicable customer classes. 

 
Funding by program for calendar year 2010: 
 
Water Heat at $204,000 
Space heat at $915,208 
Home Performance with Energy Star at $1,038,199 
Energy Efficiency Education misc at $293,173 
 
 
Program Evaluation schedule for existing programs 
  program began evaluation date status 
residential H20 2007 Dec-08 Process eval 
residential heat Mar-09 March-11 
residential HPwES Sep-09 September-11 

 
Information on MGE’s energy efficiency programs can be found at www.betterheatingnow.com.  
MGE’s tariffs contain descriptions of its energy efficiency programs as well as rebate levels for 
specific appliances.  The relevant tariffs may be found in Attachment 4. 
 
MGE residential energy efficiency programs have been in place since 2007 and began with 
rebates for Energy Star tank/tankless water heaters for residential and domestic use small 
business customers.  This program went through a process evaluation in December 2008. 
A space heating program for residential and domestic use small business customers was added 
in 2009 along with a HPwES program.   
 
Our tariffs require a detailed post-implementation evaluation of the initial two (2) years of each 
new program completed within six (6) months of the end of each program’s second year. Where 
feasible, these evaluations are to include both process and cost effectiveness (impact) 
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evaluations.  Accordingly, this RFP includes process and impact evaluations for residential H20, 
residential heat, and residential HPwES. 
 
The impact evaluation will include calculation of cost-benefit ratios using the Total Resource 
Cost Test, Societal Test, Utility Cost Test, Ratepayer Impact Test, and Participant Test.  These 
cost benefit ratio calculations should be performed using 3 levels of gas commodity prices 
(base, high and low) 
 
As part of this program evaluation, MGE solicits recommendations for additional residential 
programs, adjustments to incentive levels, and other program improvement suggestions that 
may result from this review.  As with its SGS program, MGE wants to have innovative and cost 
effective programs which provide benefits and are attractive to its customers.   
 
Consistent with the Department of Energy’s (DOE) proposal to incorporate full-fuel-cycle 
analyses into the development of energy conservation standards for consumer and commercial 
products, respondents to this RFP should include in a separate line item, a cost estimate for 
providing a full-fuel-cycle analysis in addition to the process and impact evaluations above.  
 
 
Energy efficiency program funding is based on MGE’s annual gross operating revenues.  The 
goal is to reach a $4,000,000 total program level in the next several years with 90% of the total 
allocated to residential programs and 10% of the total allocated to small general service 
customer programs..   
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[ 

2. RFP QUESTIONS 
All questions concerning this RFP shall be submitted in electronically to: 

 
Robert.Painter@sug.com responses to questions will be in writing and made available to all 
prospective respondents and the Energy Efficiency Collaborative (a representative from 
Missouri Public Service Commission, Office of Public Counsel, Missouri Department of 
Natural Resources and Missouri Gas Energy) members. 

 
3. AMENDMENTS TO RFP 

This RFP may be amended or cancelled at MGE’s sole discretion.  Any amendments shall 
be in writing and made available to all prospective respondents.  No oral statement of any 
person shall modify or otherwise change or affect the terms, conditions or specifications 
stated in this RFP. 

 
4. CONTRACT 

The successful respondent shall execute a contract (“Contract”) in the form shown in 
Attachment 1 attached hereto.  Modifications to the Contract are strongly discouraged. 
However, if the respondent has any suggested revisions to the Contract, such revisions 
shall be set forth in its proposal.  Failure to submit such revisions with its proposal shall 
preclude MGE’s consideration of such revisions at a later date.  MGE is under no obligation 
to accept any revisions to the Contract.  No agreement shall exist between the parties for 
the work until a form of the Contract shown in Attachment 1 is executed by the parties, nor 
shall any other writing or oral statement bind the parties for the work apart from a final, 
executed form of the Contract. 

 
5. SUBMISSION OF PROPOSALS 

A. Respondents shall submit proposals electronically including: 
 

• Respondent’s statement (in the form attached hereto as Attachment 2) signed by an 
authorized signatory 

• An executive summary describing respondent’s plan to accomplish and perform the 
work including pricing 

• A completed Respondent Profile (attached hereto as Attachment 3) 
• A certificate of insurance complying with the requirements of the Contract 
• Suggested revisions to the Contract  
• Examples of respondents experience in performing similar work and examples of 

final work product associated with that work. 
• Other relevant information including experience and ability of key personnel who the 

respondent will use to perform the work.  
 

B. Proposals shall be clearly labeled with the RFP title. 
 
C. Proposals must be received by MGE no later than April 22, 2011 at midnight addressed 

to Robert.painter@sug.com. 
.  
D.  All proposals shall be firm for a minimum of ninety (90) days after submission. 
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E. MGE will not be liable for any costs incurred by respondents in preparing or submitting 

proposals under this RFP.   

F. Upon submission, all proposals shall become the property of MGE. 
 
6. EVALUATION OF PROPOSALS 

MGE and the EEC will evaluate each proposal to determine which is the most beneficial.  
Proposals will be evaluated on several criteria including, but not limited, to the following:  

• Overall competence, clarity and quality of the proposal with regard to the information 
required by this RFP as well as compliance with the terms, conditions and other 
information set forth herein. 

• Experience, qualifications and overall ability of the respondent to completely satisfy 
MGE’s requirements as set forth in this RFP. 

• All pricing information submitted in response to this RFP. 
• Scope and effect of suggested revisions to the Contract. 
• The respondent’s ability to provide and substantiate quality work. 
• Adaptability of the respondent to the changing and growing needs of MGE and to 

changing technological developments. 
 

A respondent, if requested, must be prepared to present evidence of experience, ability and 
financial strength necessary to satisfactorily meet the requirements set forth or implied in 
this RFP. 

 
7. ACCEPTANCE OR REJECTION OF PROPOSAL 

The Contract, if awarded, will be awarded to the respondent(s) proposal(s) is deemed most 
advantageous to MGE and the EEC. 
 
MGE reserves the right to accept one or more proposals or reject any or all proposals 
received in response to this RFP, and to waive informalities and irregularities in the 
proposals received. 
 
MGE may award the Contract without discussion with respondents after proposals are 
received.  MGE may negotiate terms and conditions with one or more respondents.  
Respondents may be asked to make oral presentations of their proposals.   
 
The successful respondent will be notified in writing as soon as possible of the acceptance 
of its proposal.  All other respondents will be notified in writing that their proposals have not 
been selected. 
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ATTACHMENT 1 
CONTRACT 

 
Agreement No.: MPSA-_____________ 

 
MASTER PROFESSIONAL SERVICES AGREEMENT 

  
This Master Professional Services Agreement (“Agreement”) is entered into this ______ day of 
________________, 20___ (“Effective Date”) by and between MISSOURI GAS ENERGY, A 
DIVISION OF SOUTHERN UNION COMPANY having offices at 3420 Broadway, Kansas City, MO  
64111 (“Company”) and _____________ having offices at _________________ (“Contractor”).  
 
 WHEREAS, Company has need from time to time for certain professional services to be performed 
by an independent contractor at its offices and/or at the Premises of Company or its Affiliate (as the foregoing 
capitalized terms are defined in Section 1 of this Agreement); and 
 
 WHEREAS, Contractor understands the types of services required by Company and is willing to 
undertake such performance under the terms, conditions, and provisions hereinafter set forth; and 
 
 NOW, THEREFORE, in consideration of the mutual terms, conditions and covenants hereinafter set 
forth in this Agreement and other good and valuable consideration, Company and Contractor intending to be 
legally bound hereby, agree as follows: 
 
1. DEFINITIONS AND INTERPRETATIONS.  For purposes of this Agreement, the following 
terms shall have the meanings specified in this Section 1.  All definitions in this Agreement apply to the 
Statement of Work (as defined below) and any/all exhibits, attachments and appendices thereto and to any 
subsequent Statement of Work entered into by Company.  All references herein to agreements and other 
contractual instruments shall be deemed to include all exhibits, attachments and appendices attached 
thereto and all amendments and other modifications to such agreements and instruments.  Words used 
herein in the singular, where the context so permits, shall also apply to words when used in the plural and 
vice versa. The term “including” when used in the Agreement or any Statement of Work will be by way 
of example and not considered in any way to be a limitation, and means “including, without limitation.” 
 
“Affiliate” (and, with a correlative meaning “Affiliated”) means any entity, including, but not limited to, 
a corporation, company, partnership, LLC/LP or joint venture that directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with Company.  For purposes 
of this definition, the term “control” (including “controlled by” and “under common control with”) shall 
mean the possession, direct or indirect, of the power to direct or cause the direction of the management 
and policies of an entity, whether through the ownership of voting securities, regardless of percentage, by 
written contract, or otherwise. 
 
“Company’s Representative” means the individual designated in writing by Company, by letter to 
Contractor or in the applicable Statement of Work, as the person having general authority to decide 
questions and resolve problems raised by Contractor or occurring in relation to the Work (as defined 
below). 
 
“Confidential Information” means such proprietary, confidential and trade secret information, material 
and documents, whether in written, oral, electronic or other tangible or intangible form, furnished to 
Contractor or any of its Representatives (as defined below) by Company or any of its Representatives or a 
Person having an obligation of confidence to Company or any of its Representatives in connection with 
Work under this Agreement, and all notes, analyses, compilations, forecasts, data, translations, studies, 
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memoranda or other documents prepared by Contractor or any of its Representatives that contain or 
otherwise reflect such information, material or documents.  Notwithstanding the foregoing, Confidential 
Information does not include: (i) information which is now in the public domain, or which later enters the 
public domain, through no action by Contractor or its Representatives in violation of this Agreement; or 
(ii) information which Contractor can demonstrate was already in its possession at the time of its 
disclosure hereunder, and which was not acquired, directly or indirectly, from Company or its 
Representatives on a confidential basis; or (iii) information which is independently developed by 
Contractor without reference to, or the use of, any Confidential Information; or (iv) information which is 
lawfully received from any source other than Company or its Representatives under circumstances not 
involving, to Contractor’s knowledge, any breach of any confidentiality obligation; or (v) information to 
be disclosed or released by Contractor upon prior written express authorization from Company. 
 
“Day” or “day” means the period of twenty-four (24) consecutive hours from 00:00:01 a.m. to 24:00:00 
p.m., Kansas City, MO. 
 
“Deliverable” means any requirements, specifications, technical information, documentation, data, 
reports, business processes, methods, creative works, and other written or oral material developed 
hereunder and arising out of, or resulting from, the Work provided by Contractor under a single Statement 
of Work. 
 
“Governmental Authority” means, with respect to any natural person, firm, association, corporation, joint 
stock company, trust, limited liability company, partnership, joint venture or any other entity, any 
country, state, county, city or political subdivision that exercises jurisdiction over such natural person, 
firm, association, corporation, joint stock company, trust, limited liability company, partnership, joint 
venture or any other entity or the property or assets of any of the foregoing entities, and any court, 
agency, department, commission, board, bureau or instrumentality of any of them. 
 
“Intellectual Property Rights” means all industrial and intellectual property rights protected by law 
throughout the world, including all copyright rights, copyright registrations and applications, trademark 
rights (including trade dress and trade name), trademark registrations and applications, domain names, 
patent rights (including the right to apply therefore), patent applications (including the right to claim 
priority under applicable international conventions) and all patents issuing thereon, and inventions, 
whether or not patentable, trade secret rights, mask-work rights, all utility and design rights, rights in 
specifications, author's rights, rights in algorithms, rights in packaging, rights in goodwill, and other 
intellectual property rights, as may exist now and hereafter come into existence, and all renewals and 
extensions thereof, regardless of whether any of such rights arise under the laws of the United States or of 
any other state, country or jurisdiction. 
 
“Milestone” means the dates, Deliverables and acceptance criteria determined in the Statement of Work. 
 
“Person” means and include natural persons, corporations, limited partnerships, limited liability 
companies, general partnerships, joint stock companies, joint ventures, associations, companies, trusts, 
banks, trust companies, land trusts, business trusts or other organizations, whether or not legal entities, 
and all Governmental Authorities. 
 
“Premises” means all work places, land, right-of-way, easements, surface easements, property, buildings, 
temporary and permanent structures or installations, vehicles, helicopters, airplanes and other 
conveyances owned by, leased to, operated by and/or under the control of Company or any Affiliate. 
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“Representatives” means, with respect to either party hereto, such party’s parent, subsidiaries and 
Affiliates and their respective directors, officers, employees, agents and advisors (including without 
limitation independent attorneys, accountants, consultants, commercial bankers and financial lenders). 
 
“Statement of Work” or “SOW” means a detailed written statement or project work description, in the 
suggested format set forth at Exhibit A attached to this Agreement, signed by Company and Contractor 
that describes in detail the Work to be performed by Contractor.  A SOW shall contain, at a minimum, 
those elements set forth in Section 3.1 of this Agreement.  An SOW may be renewed or extended for 
additional periods of time by mutual agreement of the parties. 
 
“Work” means all professional services, provision of personnel and tasks required to be performed by 
Contractor under this Agreement and as set forth in all SOWs issued hereunder. 
 
2. TERM.  This Agreement shall commence on the Effective Date and shall continue for a primary 
term of one (1) year, unless terminated earlier pursuant to the terms and conditions of Section 16 herein. 
This Agreement shall automatically renew at the end of the primary term for subsequent month-to-month 
terms, unless and until either party provides written notice of termination to the other party pursuant to the 
provisions in Section 16 herein.  Contractor may not terminate this Agreement for its convenience as to 
any specific project upon which Work has commenced. 
 
3. CONTRACT SERVICES.  
 
3.1. Contractor to Provide Work.  During the term of this Agreement and upon request from 
Company, Contractor shall supply employees acceptable to Company to perform all Work described in a 
SOW, subject to the terms and provisions set forth in this Agreement and such SOW.  Contractor and 
Company shall describe in a SOW the Work to be accomplished on the specific project, and shall include, 
as applicable:  (1) the project name; (2) a detailed description of the Work; (3) designation of the rates 
and/or classifications of the Work; (4) Contractor employees who will perform the Work; (5) an 
identification of the site and location of the Work; (6) the date Contractor shall commence Work and any 
related schedule; (7) any special conditions or instructions relating to the Work; (8) a list of Company 
furnished materials, if any, and the location where said materials will be received by or delivered to 
Contractor; and (9) all project Milestones and Deliverables.  Any SOW executed after the execution of 
this Agreement is hereby incorporated by reference.  Contractor recognizes that this Agreement is not 
exclusive and does not guarantee that Company or any Affiliate will procure any specific Work or any 
minimum volume of Work.  Termination or suspension of Work under any SOW, in whole or in part, 
shall not diminish Contractor’s liability or obligation to continue prosecution of Work under any other 
SOW.   
 
3.2. Other Contractors Engaged by Company.  Company reserves the right, at all times, to enter 
into other agreements in connection with any Work and/or project being performed by Contractor.  At 
such times as Company may engage other contractors to provide Work concurrently on the project, 
Contractor shall cooperate with and conduct its operations as to avoid interference with such other 
contractor’s activity to the maximum extent possible in the best interest of the entire project. 
 
3.3. Contractor’s Right to Subcontract Work.  Contractor shall not subcontract the Work or any 
part thereof, without first having obtained written approval from Company.  In the event Company grants 
such approval for all or part of the Work, Contractor shall cause each retained subcontractor to assume 
and satisfy all subcontracted Work obligations of Contractor under the applicable SOW. Contractor shall 
be liable for all acts and omissions of all subcontractors and of all subcontractor employees or agents, as 
if such acts and omissions were performed or omitted by Contractor.  Contractor acknowledges the 
Confidential Information and Intellectual Property Rights of Company under this Agreement, and, in the 
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event Company employs subcontractors in connection with Work, Contractor agrees to restrict the 
subcontractor’s access to such information under the terms of this Agreement, or, if necessary to complete 
the Work, Contractor agrees to require the subcontractor and, as necessary, subcontractor’s employees, to 
sign a non-disclosure agreement that has been approved by Company. 
 
3.4. Time is of the Essence.  Time is of the essence in the performance of Work under this 
Agreement.  Contractor acknowledges that the time requirements herein provided are both reasonable and 
realistic. 
 
4. REPRESENTATIONS AND WARRANTIES. 
 
4.1. Performance Standards.  Contractor hereby makes the following representations and 
warranties: 

 
a. Contractor is in the business of and has the experience and capability, including supervisory 
competence, to provide the Work in a professional manner, in accordance with the best practices 
in the industry.  Contractor’s agents, employees and subcontractors have the capability, 
experience, expertise and means required to perform the Work and the Work will be performed in 
a professional and timely manner using personnel, equipment and materials qualified and/or 
suitable to do the Work requested.  Contractor acknowledges that Company is relying on 
Contractor’s expertise and knowledge in its performance of the Work.   
 
b. Contractor shall secure all licenses, permits, and registrations necessary to provide the Work 
in a timely manner so as to avoid any delay or penalty with respect to the Work and shall pay in 
connection therewith all valid and applicable fees, assessments, or taxes. 
 
c. Contractor has the authority to do business in the state(s) in which the Work is to be 
performed. 

  
d. Contractor shall assume sole responsibility to assure that the Work is accomplished in 
accordance with any and all prudent and applicable safety standards, and Contractor shall employ 
such methods, tools and equipment in the performance of the Work under this Agreement as will 
ensure Work of reasonable accuracy.  
 
e. Contractor will make timely payments to any/all subcontractors and suppliers of any 
materials and services furnished by them for the Work, and failure of Contractor to do so shall be 
deemed a breach hereof. 
 
f. Contractor will cooperate with Company and its Representatives at all times while 
performing the Work hereunder, and will consult and advise Company’s Representative with 
respect to questions arising in connection with this Agreement. 
 
g. Contractor, in performing its obligations under this Agreement, shall establish and maintain 
appropriate business standards, procedures, and controls, including those necessary to avoid any 
real or apparent impropriety or adverse impact on the interest of Company or its Affiliates. 
 
h. Contractor represents that any individual it recommends to perform the Work has undergone 
a thorough background investigation by Contractor, subject to the provisions of the Fair Credit 
Reporting Act.   
 
i. Contractor will submit progress reports on the Work at intervals prescribed by Company. 
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j. Contractor represents that prior to undertaking the Work it will ascertain the nature and scope 
of the Work, the type and magnitude of resources required to complete the Work, and any other 
issues, which could affect the performance of the Work. Contractor's failure to become 
knowledgeable about or to discover matters, which affect the Work, shall not relieve Contractor 
from its obligations under this Agreement.  Contractor shall continuously train its personnel at its 
own expense so as to keep abreast of all new technology applicable to the Work.  Contractor shall 
continuously furnish such personnel until Contractor's performance under the Agreement and 
SOW is completed. 
 

4.2. Compliance with Laws/Regulations.   
 

a. Contractor represents and warrants that it prohibits discrimination against any employee or 
applicant for employment because of race, color, religion, sex, national origin, age, disability, or 
veteran’s status.  Further, Contractor takes affirmative action to ensure that applicants are 
employed, and that employees are treated during employment, without regard to those factors.  
Contractor represents and warrants that it is familiar with and will comply with all applicable 
legal and other requirements necessary to provide the Work.  While providing Work on the 
Premises, Contractor’s personnel, including its subcontractors, shall conform to Company's 
published policies and procedures, including Company’s safety procedures, provided that the 
safety requirements listed in Company's safety procedures shall not relieve Contractor from 
complying with any applicable laws, ordinances, regulations and rules.   
 
b. Contractor assumes full responsibility for and agrees to pay for, and agrees that the price to 
be paid by Company as set herein shall be fully inclusive of, all labor, including overtime as 
legally required, all overhead, and all contributions and taxes payable under federal and state 
social security acts, old age pension, worker's compensation laws, unemployment compensation 
laws and income tax laws and any other applicable laws as to all of its employees and agents 
engaged in the performance of the Work hereunder; and Contractor hereby agrees to indemnify 
and hold Company harmless against the consequences of any failure by Contractor or any of its 
subcontractors to pay or withhold taxes, charges or compensation due on behalf of its employees 
or agents involved in the Work. 

 
4.3. Restrictive Covenants.  Contractor represents and warrants that it knows of no contract or other 
impediment that would inhibit or prohibit Contractor from entering into this Agreement. 
 
4.4. Invoices.  Contractor represents and warrants that all amounts reflected on invoices submitted by 
Contractor for payment are accurate, just, due and owing under the terms of this Agreement and any 
applicable SOW, and that all Work for which Contractor seeks payment is free and clear of liens, claims, 
security interests and encumbrances arising in favor of Contractor and its subcontractors, other vendors, 
suppliers and other Persons or entities able to make a claim by reason of having provided labor, materials 
or equipment to Contractor relating to the Work or any portion thereof.  Contractor agrees and represents 
that in submitting an invoice, Contractor waives and releases all liens, claims, security interests and other 
encumbrances arising in favor of Contractor by reason of having provided labor, materials or equipment 
relating to the Work or any portion thereof, to the extent of such invoice.  Contractor agrees to remove 
immediately any lien, claim, security interest or other encumbrances against Company, Company's 
property, or any Affiliate’s property, arising in favor of Contractor or its subcontractors, other vendors, 
suppliers or other Persons or entities by reason of having provided labor, materials or equipment related 
to the Work and to pay any damages, costs, losses and expenses (including, without limitation, court costs 
and attorneys' fees) of whatever kind which Company may incur, be required to pay or be liable for as a 
result of, in connection with, arising out of, or related to any such lien, claim, security interest or other 
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encumbrance. 
 
5. CORRECTION OF WORK; REMOVAL OF CONTRACTOR PERSONNEL. 
 
5.1. Correction of Work.   If, prior to acceptance of the Work, Company reasonably determines that 
any Work does not comply with the Work description, that any Work furnished by Contractor or its 
subcontractors is defective, or that any part of Contractor’s or its subcontractor’s performance under the 
Agreement is deficient, Company may require Contractor to promptly provide the Work as required to 
remedy said defect or deficiency.  It is expressly understood by Contractor that Company shall not be 
required to compensate Contractor for costs incurred by Contractor in correcting defects or deficiencies 
attributable to Contractor's failure to perform the Work in accordance with the requirements of this 
Agreement and a SOW. If, after a reasonable time, Company determines that Contractor will not or is not 
able to perform necessary corrections, Company may, upon written notice to Contractor, use a third party 
vendor to correct the non-conforming Work at Contractor’s expense.  
 
5.2. Removal.  In the event the performance of Work by Contractor’s or its subcontractor’s 
employees or agents under any SOW is unsatisfactory in the reasonable judgment of Company, Company 
may notify Contractor accordingly and, if requested by Company, Contractor’s or its subcontractor’s 
employees or agents whose performance of Work is unsatisfactory shall be removed from providing 
Work on the project and from the Premises immediately after such notification.  Upon such removal of 
any personnel of Contractor or its subcontractor initially designated to work on the project, Contractor 
shall promptly provide a suitably qualified, trained and oriented replacement.  The costs of such 
qualification, training and orientation or replacement personnel shall not be included in the costs of the 
Work, and Contractor shall not otherwise pass these costs on to Company. 
 
6. ADDITIONAL WORK.   Company may require Contractor to perform Work or furnish 
materials or equipment, or the use thereof, in connection with the Work, which are not included in the 
Agreement (hereinafter referred to as “Additional Work”).  Additional Work may be occasioned by 
major changes in specifications requiring Work of a materially different nature, kind and cost from that 
contemplated at the time of execution of this Agreement, or the performance of other Work incident to the 
completion of the Work herein, but not in contemplation of the parties at the time of execution of this 
Agreement.  Contractor shall not perform any Additional Work without first having secured written 
authorization from Company, which shall be signed by Company.  Such authorization shall describe the 
Additional Work to be performed and shall specify either the additional price to be paid by Company or 
the basis on which such price shall be calculated.  Should Contractor perform any Additional Work 
without advance written authorization signed by Company, such Additional Work shall be at Contractor’s 
sole expense. 
 
IN NO EVENT SHALL COMPANY AND ITS AFFILIATES BE LIABLE TO CONTRACTOR, 
ITS AFFILIATES, SUBCONTRACTORS, OR SUPPLIERS, FOR ANY LOSSES SUFFERED BY 
ANY OF THEM, WHETHER DIRECT OR INDIRECT, CONSEQUENTIAL, OR SPECIAL 
LOSS OR DAMAGE, ARISING FROM COMPANY’S REQUIREMENT FOR ADDITIONAL 
WORK. 
 
7. USE OF COMPLETED PORTIONS OF WORK.  Company shall have the right to take 
possession of and use any completed or partially completed portions of the Work, notwithstanding that 
the time for completing the Work or portions thereof may not have expired, but such taking possession 
and use shall not be deemed an acceptance of any Work not completed as specified.  If such prior use 
increases the cost of or delays the Work, Contractor shall be entitled to an equitable adjustment in its 
compensation and time allowed for performance provided that Contractor shall provide Company notice 
of the amount of such adjustment in writing and give Company at least ten (10) business days to confirm 
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its election to take possession of such Work after notice of such adjustment. 
 
8. PAYMENT TO CONTRACTOR. 
 
8.1. Payment for Professional Work.  As total consideration for the Work to be performed during 
the Term, Company shall pay Contractor for Work in the amount and manner set forth in the applicable 
SOW.   
 
8.2. Invoicing and Payment.  Contractor shall send Company monthly invoices stating the time 
spent, Work rendered (including a description of Deliverables), and related approved expenses (with 
records, receipts, and other supporting evidence as Company may request).  All time worked, even if in 
excess of eight hours in one day, or on weekends or holidays, shall be billed only at the rates described 
herein.  All invoices shall include Contractor’s taxpayer identification number.  If authorized in advance 
by Company’s Representative, Contractor will be reimbursed for all reasonable out-of-pocket expenses, 
actually incurred by Contractor and supported by documentation, and directly chargeable in performance of 
Work requested by Company.   Payment to Contractor by Company will be made within thirty (30) days 
from Company’s receipt of a properly completed invoice and supporting data and acceptance of the Work 
by Company's Representative; provided, however, payment of any invoices or portions of invoices shall 
not prejudice the right of Company to protest or question the correctness of any invoice, or verify 
compliance of the Work or any portion thereof with this Agreement or any SOW; and, furthermore, any 
payment by Company to Contractor shall not prejudice or constitute a waiver of any right whatsoever of 
Company.  Contractor shall, where applicable, separately list on its invoices all valid sales, use and like 
taxes on Work provided hereunder.   
 
8.3. Disputed Invoices.  In the event Company disputes the amount or content of any invoice, 
Company shall not be responsible for payment of such invoice or portion of such invoice that is in 
dispute, until such time as the dispute is resolved.  Invoices must be received within sixty (60) days of 
providing the Work; invoices received later may not be processed for payment by Company.   
 
8.4. Retainage and Contractor’s Completion Affidavit.  Company may, in its sole discretion, 
withhold ten percent (10%) of the monthly invoiced amount that is due and owing as retainage which is 
payable on Contractor’s satisfactory completion of the Work and presentation of Contractor’s final 
adjusted invoice (initialed and dated by Company’s proper approving authority), accompanied by an 
executed statement by Contractor of completion of the project and evidence properly supporting the 
completion, if requested by Company, in the form of Contractor’s Completion Affidavit attached hereto 
as Exhibit B.  If requested by Company, Contractor shall supply releases or waivers of any and all liens, 
or claims for property damages and proof of payment of all taxes and other obligations assumed 
hereunder, arising out or in connection with the Work satisfactory to Company.  Acceptance by 
Contractor of such final payment shall constitute a waiver by it of all claims against Company related to 
or arising out of this Agreement.  Such final acceptance and payment by either party hereto shall not, 
however, release Contractor from any unperformed obligations hereunder. 
 
9. SALES AND USE TAXES.  
 
9.1. Compliance with Law.  In the performance of Work under this Agreement, Contractor agrees to 
comply with all applicable sales and use tax laws in the State in which products are delivered and/or 
services are furnished to Company.  Prior to starting the Work, Contractor shall obtain the necessary 
permits and licenses to remit sales, use, gross receipts and like taxes to the applicable taxing authority.  
Contractor will separately itemize on all invoices to Customer the amount of applicable sales, use and like 
taxes on Work furnished to Customer, provided, that Company does not elect direct payment of taxes 
pursuant to the provisions set forth in Section 9.2 below. Contractor agrees to indemnify, defend and hold 
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Company harmless for all taxes, penalties and interest resulting from Contractor’s failure to properly 
remit itemized taxes to the applicable taxing authority. 
 
9.2. Direct Payment.  Upon written notice to Contractor, Company may elect to directly remit sales, 
use, and gross receipts or like taxes to the taxing authority to which such taxes are due and directly 
payable.  If Company exercises such election, Company shall provide Contractor with a properly 
executed Direct Payment Sales Tax Permit.  If Company submits a properly executed Direct Payment 
Sales Tax Permit to Contractor, the amounts invoiced to Company for Work will be exclusive of 
applicable sales and use taxes.  Contractor shall specify that no sales and use taxes are included in the 
invoiced amount by noting on its invoices “NO TAXES INCLUDED”.  

 
9.3. Contractor Tax Responsibility.  Except for the foregoing, Company will not be responsible for 
or be required to pay or reimburse Contractor  for any duty, use, value-added, excise, franchise, property, 
withholding or other tax, including taxes based on Contractor’s income, whether designated penalty or 
interest, assessed or levied as a result of this Agreement or the transactions set forth herein.   
 
10. CONFIDENTIALITY. 
 
10.1. Confidential Information.  It is understood that Contractor and its Representatives may have 
access to Confidential Information disclosed by Company or its Representatives in connection with the 
Work hereunder. Confidential Information shall be maintained under secure conditions by Contractor, 
using at least the same security procedures used by Contractor for the protection of its own trade secrets, 
proprietary, and confidential information but in no event less than reasonable care.  It is further 
understood that Contractor will utilize the Confidential Information received by it solely for the purpose 
of providing the Work contemplated under a SOW and for no other purposes whatsoever.   In no event 
shall Contractor divulge any such Confidential Information to any Person without the express prior 
written consent of Company; provided however, that Confidential Information may be disclosed to the 
Representatives of Contractor who are actively and directly participating in assisting with the Work or 
who otherwise need to know the Confidential Information for the purpose of Contractor’s performance of 
the Work, it being understood that such Representatives shall be informed of the confidential nature of the 
Confidential Information and shall be directed to treat it confidentially and not to use the Confidential 
information other than for the purposes of the Work.  In any event, Contactor shall be responsible for any 
breach of confidentiality and nondisclosure obligations under this Agreement by any of Contractor’s 
Representatives.  It is agreed that the confidentiality and nondisclosure obligations of Contractor under 
this Agreement shall survive the termination of this Agreement and any SOW.  At any time upon the 
written request of Company, Contractor, at Company’s option, shall (i) promptly return all Confidential 
Information in the possession of Contractor or any of its Representatives to Company without retaining 
any copies, summaries or extracts thereof, or (ii) promptly destroy all Confidential Information in the 
possession of Contractor or any of its Representatives, without retaining any copies, summaries or 
extracts thereof and confirm in writing by a duly authorized officer of Contractor that the Confidential 
Information has been destroyed.   
 
10.2. Notice Preceding Compelled Disclosure.  In the event any Confidential Information is requested 
or required of Contractor or any of its Representatives (by oral question, interrogatories, requests for 
information or documents, subpoena, civil investigative demand or similar process) by any court or 
governmental or administrative agency or authority to disclose any Confidential Information, Contractor 
or any of its Representatives receiving such request or demand shall use all reasonable efforts to provide 
Company with prompt notice of such request or requirement so that Company or its Representatives may 
seek appropriate injunctive relief or protective order and shall keep Company informed of any 
developments with respect to such request or demand.   If requested by Company, Contractor shall 
reasonably cooperate, and use commercially reasonable efforts to cause its Representatives to cooperate 
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in the defense of a request or demand.  If Confidential Information is compelled by applicable law, rule or 
regulation,  Contractor or its Representative shall disclose only such Confidential Information as 
Contractor’s internal or external legal counsel advises is required by such law, rule or regulation.  In any 
such event, Contractor agrees to use good faith efforts to ensure that all Confidential Information that is 
so disclosed will be accorded confidential treatment.  Contractor shall not be liable for the disclosure of 
Confidential Information pursuant to the provisions of this Section 10.2 unless such disclosure was 
caused by Contractor or its Representatives and not otherwise permitted by this Agreement. 
 
10.3. Injunctive Relief.  Contractor recognizes and agrees that the use or disclosure of any 
Confidential Information of Company or its Representatives in a manner inconsistent with the provisions 
of this Agreement may cause Company or its Representatives irreparable damage for which adequate 
remedy at law may not be available.  Accordingly, Company or its Representatives shall be entitled to 
seek temporary and/or permanent injunctive relief against any such actual or threatened breach or 
violation from any court of competent jurisdiction immediately upon request.  The right of Company or 
its Representatives to seek injunctive relief shall not limit in any manner that party’s right to seek other 
and/or additional remedies at law or in equity.   
 
11. INTELLECTUAL PROPERTY RIGHTS. 
 
11.1 Company and Affiliate Materials and Information.  All information, data, documents, and 
materials that Contractor receives from Company or its Representatives or acquires or learns from 
Company’s or its Representatives’ files, documents, or employees, irrespective of whether the information, 
data, documents and materials are subject to the obligations of confidence imposed by Section 10 
(Confidentiality) of this Agreement, (collectively “Materials and Information”), shall remain Company’s 
or its Representative’s sole and exclusive property.  Contractor shall obtain no rights whatsoever in such 
Materials and Information, whether under applicable patent, copyright, trade secret laws or otherwise.  
Similarly, if Contractor or its Representatives, in connection with providing the Work, obtains access to 
third party information, data, documents, and materials in Company’s or its Representative’s possession, 
Contractor shall obtain no rights in such third party information, data, documents, and materials.  Except 
as specifically authorized in writing by Company or any Affiliate, as appropriate, Contractor shall not use, 
and shall not make any copies, summaries, or extracts of Materials and Information or any third party 
information, data, documents, and materials.  Upon completion of the Work, Company’s terminating this 
Agreement, or at any time upon Company’s written request, Contractor at Company’s option, shall (i) 
promptly return all Materials and Information in the possession of Contractor or any of its 
Representatives to Company without retaining any copies, summaries or extracts thereof, or (ii) promptly 
destroy all Materials and Information in the possession of Contractor or any of its Representatives, 
without retaining any copies, summaries or extracts thereof and confirm in writing by a duly authorized 
officer of Contractor that the Materials and Information has been destroyed.   
 
11.2. All Information Disclosed by Contractor to Company Shall Be Free of Third Party Claims.  
Contractor shall not disclose or provide to Company any information, ideas, concepts, improvements, 
discoveries, inventions, or forms of expression of ideas that Contractor does not own or otherwise have 
the right to disclose or provide to Company.  Contractor represents and warrants to Company that all 
information, ideas, concepts, improvements, discoveries, inventions, processes, methods, or forms of 
expression of ideas disclosed or provided to Company by Contractor shall be free from third party claims 
of ownership and from third party claims of infringement of Intellectual Property Rights.   Contractor 
shall cooperate fully and promptly with Company with respect to any notice of infringement or request 
for disclosure or response to a request for disclosure generated or received by Company in connection 
with Contractor’s Work. Contractor shall obtain agreements from its vendors and subcontractors to 
cooperate in connection with such requests for disclosure. 
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11.3. Contractor’s Disclosure Obligations.  Contractor shall promptly disclose in writing to 
Company all information, ideas, concepts, improvements, discoveries, and inventions, whether patentable 
or not and whether or not reduced to practice, as well as all forms of expression of ideas which are the 
subject matter of copyright (including all drawings, memoranda, notes, records, files, correspondence, 
drawings, manuals, models, specifications, computer programs, maps, and all other writings or materials 
of any type), which are conceived, created, developed, made, or acquired by Contractor (subject to the 
restrictions in Section 11.2), either individually or jointly with others, that is within the SOW as a 
Deliverable. 
 
11.4. Ownership of Ideas, Concepts, Improvements, Discoveries, Inventions, and Forms of 
Expression of Ideas Created by Contractor.  All information, ideas, concepts, improvements, 
discoveries, inventions, and forms of expression of ideas described in the immediately preceding 
Section 11.3 (collectively “Work Product”) shall be Company’s sole and exclusive property.  Contractor 
hereby specifically sells, assigns, and transfers to Company all of Contractor’s worldwide Intellectual 
Property Rights in and to all Work Product, and any United States or foreign applications for patents, 
inventor's certificates, or other industrial rights that may be filed thereon, including divisions, 
continuations, continuations-in-part, reissues, and/or extensions thereof, and applications for registration 
of any tradename or trademark.  Both during the Work and thereafter, Contractor agrees to assist 
Company and its nominee, at any time, in the protection of Company’s worldwide right, title and interest 
in and to the Work Product, including, but not limited to, the execution of all lawful oaths, declarations 
and assignment documents requested by Company or its nominee in connection with the preparation, 
prosecution, registration, issuance or enforcement of any applications for United States or foreign patents 
and registration of any tradename or trademark. 
 
12. INDEMNIFICATION. 
 
12.1. INDEMNITY.  TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR WILL 
AND DOES HEREBY AGREE TO DEFEND, PROTECT, RELEASE, INDEMNIFY, AND HOLD 
HARMLESS COMPANY AND ITS AFFILIATES, TOGETHER WITH THE RESPECTIVE 
OFFICERS, DIRECTORS, AGENTS, EMPLOYEES, SERVANTS, INSURERS, LEGAL 
REPRESENTATIVES, SUCCESSORS AND ASSIGNS OF EACH OF THEM (COLLECTIVELY, THE 
“INDEMNIFIED PARTIES”) FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS, 
DAMAGES, LOSSES, LIABILITIES, SUITS AND CAUSES OF ACTION OF EVERY KIND 
BROUGHT BY ANY PERSON, INCLUDING THE PARTIES HERETO AND THEIR EMPLOYEES, 
EMPLOYEES’ REPRESENTATIVES AND BENEFICIARIES, AND ANY THIRD PARTY OR 
GOVERNMENTAL AGENCY FOR ECONOMIC LOSSES, DAMAGE TO TANGIBLE OR 
INTANGIBLE PROPERTY (NOT INCLUDING LOST DATA), OR INJURIES OR DEATH OF 
PERSONS (COLLECTIVELY “CLAIMS”), AND ALL COSTS AND EXPENSES (INCLUDING THE 
COSTS OF INVESTIGATION AND REASONABLE ATTORNEYS’ FEES AND ALL EXPENSES OF 
LITIGATION AND COURT COSTS), LIABILITIES, AWARDS, AND JUDGMENTS INCURRED BY 
ANY OF THE INDEMNIFIED PARTIES IN CONNECTION THEREWITH, ARISING, OR ALLEGED 
TO ARISE OUT OF, OR IN CONNECTION WITH THIS AGREEMENT, THE ACTS OR 
INACTIONS, INCLUDING NEGLIGENCE, GROSS NEGLIGENCE, VIOLATION OF STATUTE, OR 
INTENTIONAL MISCONDUCT OF CONTRACTOR, ITS EMPLOYEES, AGENTS, OR 
SUBCONTRACTORS OR ANY OF THE INDEMNIFIED PARTIES UNDER THIS AGREEMENT 
INCIDENTAL TO THE WORK PROVIDED HEREIN.  IN THE EVENT THAT ANY ONE OR MORE 
OF THE INDEMNIFIED PARTIES IS ADJUDICATED TO HAVE BEEN PARTIALLY OR SOLELY 
LEGALLY RESPONSIBLE FOR SUCH CLAIMS, IT IS THE INTENTION OF CONTRACTOR THAT 
THIS CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL CONTINUE BUT 
CONTRACTOR’S INDEMNIFICATION OBLIGATION SHALL NOT EXTEND TO THE PERCENT 
OF LEGAL RESPONSIBILITY ATTRIBUTED TO THE GROSS NEGLIGENCE OR INTENTIONAL 
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MISCONDUCT UNDER THIS AGREEMENT OF INDEMNIFIED PARTIES.   
 
12.2. NO LIMITATION.  THIS INDEMNIFICATION SHALL NOT BE LIMITED TO DAMAGES, 
COMPENSATION, OR BENEFITS PAYABLE UNDER INSURANCE POLICIES, WORKERS’ 
COMPENSATION ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYEES’ BENEFIT 
ACTS.  THIS CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL SURVIVE 
SETTLEMENT OF ANY UNDERLYING THIRD-PARTY CLAIM, INCLUDING VOLUNTARY 
SETTLEMENTS MADE BY ANY OF THE INDEMNIFIED PARTIES WITH SUCH THIRD PARTY.  
ALTHOUGH CONTRACTOR IS A SUBSCRIBER UNDER A WORKERS’ COMPENSATION ACT, 
DISABILITY ACT OR OTHER EMPLOYEE BENEFIT ACT WHICH WOULD LIMIT THE 
AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS PAYABLE BY OR FOR 
CONTRACTOR, CONTRACTOR AGREES TO ASSUME THE ENTIRE LIABILITY AND 
INDEMNIFY, DEFEND AND HOLD THE INDEMNIFIED PARTIES HARMLESS FROM ANY AND 
ALL CLAIMS ARISING IN FAVOR OF CONTRACTOR’S EMPLOYEES AND EMPLOYEES’ 
REPRESENTATIVES AND BENEFICIARIES REGARDLESS OF WHETHER SUCH CLAIMS 
ARISE IN WHOLE OR IN PART FROM THE SOLE OR CONTRIBUTORY NEGLIGENCE OF ANY 
OF THE INDEMNIFIED PARTIES.  NOTWITHSTANDING THE FOREGOING, CONTRACTOR 
SHALL NOT BE LIABLE FOR, AND CONTRACTOR’S INDEMNIFICATION OBLIGATION 
SHALL NOT EXTEND TO, THE PERCENT OF LEGAL RESPONSIBILITY ADJUDICATED TO BE 
ATTRIBUTABLE TO THE GROSS NEGLIGENCE OR INTENTIONAL MISCONDUCT UNDER 
THIS AGREEMENT OF INDEMNIFIED PARTIES.  ALTHOUGH CONTRACTOR HAS CAUSED 
THE INDEMNIFIED PARTIES TO BE NAMED AS ADDITIONAL INSURED UNDER 
CONTRACTOR’S POLICIES OF INSURANCE, CONTRACTOR’S LIABILITY UNDER THIS 
INDEMNIFICATION PROVISION SHALL NOT BE LIMITED TO THE LIABILITY SET FORTH IN 
SUCH POLICIES.  CONTRACTOR FURTHER AGREES TO INDEMNIFY, DEFEND AND HOLD 
THE INDEMNIFIED PARTIES HARMLESS FOR ANY CLAIMS FOR ANY COMPANY BENEFITS 
MADE BY ANY OF CONTRACTOR’S EMPLOYEES THAT ARE PLACED BY CONTRACTOR 
WITH COMPANY OR ITS AFFILIATES FOR ANY PERIOD OF TIME.  CONTRACTOR FURTHER 
AGREES, EXCEPT AS MAY BE OTHERWISE SPECIFICALLY PROVIDED HEREIN, THAT THE 
OBLIGATION OF INDEMNIFICATION HEREUNDER SHALL INCLUDE, BUT NOT BE LIMITED 
TO, THE FOLLOWING: 

 
(1) LIENS BY THIRD PERSONS AGAINST THE INDEMNIFIED PARTIES AND THEIR 

PROPERTY, BECAUSE OF LABOR, WORK, MATERIALS, OR ANY OTHER TYPE OF LIEN, 
FURNISHED TO CONTRACTOR, ITS ASSIGNEES OR SUBCONTRACTORS, IN CONNECTION 
WITH THE WORK PERFORMED BY CONTRACTOR HEREUNDER.   

 
(2) EXPENSES, CLAIMS, FINES, AND PENALTIES OR OTHER ENFORCEMENT 

CHARGES, RESULTING FROM THE FAILURE OF CONTRACTOR TO ABIDE BY ANY AND ALL 
VALID AND APPLICABLE LAWS, RULES OR REGULATIONS OF GOVERNMENTAL 
AUTHORITY WITH JURISDICTION.   
 
12.3. Notice and Defense of Claims. The Indemnified Party shall give Contractor reasonably prompt 
notice of any such Claim of which it learns.  This obligation of indemnification shall survive even if an 
Indemnified Party does not provide Contractor with reasonably prompt notice of any such Claim of which it 
learns so long as such failure does not materially prejudice Contractor.  It is understood and agreed by 
Contractor that in the event any of the Indemnified Parties is made a defendant in any suit, action or 
proceeding for which it is indemnified pursuant to this Agreement, and Contractor fails or refuses to 
assume the defense thereof, after having been notified by Company or Affiliate to do so, that said 
Indemnified Party may compromise and settle or defend any such Claim, and Contractor shall be bound 
and obligated to reimburse said Indemnified Party for the amount expended by Indemnified Party in 
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settling and compromising any such Claim, or for the amount expended by Indemnified Party in paying 
any judgment rendered therein, together with all reasonable attorneys' fees incurred by Indemnified Party 
for defense or settlement of such Claim.  Any judgment rendered against Indemnified Party or amount 
expended by Indemnified Party in compromising or settling such Claim shall be conclusive as 
determining the amount for which Contractor is liable to reimburse Indemnified Party hereunder. 
 
12.4. Savings. It is agreed by Contractor and Company with respect to any legal limitations now or 
hereafter in effect and affecting the validity or enforceability of the indemnification obligations under this 
Agreement, such legal limitations are made a part of the indemnification obligations and shall operate to 
amend the indemnification obligations to the minimum extent necessary to bring the provisions into 
conformity with the requirements of such limitations, and as so modified, the indemnification obligations 
shall continue in full force and effect. 
 
13. INSURANCE. 
 
13.1. Coverage. Contractor shall procure and maintain such insurance coverage, as Company 
reasonably requires from time to time, at Contractor’s own cost.  Currently, the specific minimum 
insurance requirements include: 
 

a. Worker’s Compensation and Employer’s Liability Insurance.  Policy to comply with the laws 
of the state where the Work is performed. Worker’s Compensation – Statutory Employer’s 
Liability - $1,000,000. Each Accident (Minimum) - $1,000,000. Disease – Each Employee. 
 
b. Commercial General Liability.  Policy, subject to Company’s approval as to form, endorsed 
to provide for contractual liability, completed operations liability, and broad form property 
damage with limits as follows:  Bodily Injury and Property Damage  - $1,000,000. Combined 
Single Limit Each Occurrence. 
 
c. Comprehensive Automobile Liability.  Policy shall include coverage for all owned, non-
owned, and hired vehicles, with limits as follows:  Bodily Injury and Property Damage – 
$1,000,000.  Combined Single Limit Each Occurrence. 
 
d. Professional Liability.  $1,000,000. Each Occurrence (also covers errors and omissions) in 
aggregate. 

 
13.2. Proof of Insurance.  Upon execution of this Agreement, Contractor shall furnish Company a 
Certificate of Insurance evidencing that all insurance required hereunder is in full force and effect.  All 
such policies which are in any way related to the Work and that are secured and maintained by Contractor 
or its subcontractors shall (a) be issued by insurance companies satisfactory to Company with an A.M. 
Best Rating of at least A-VI; (b) be endorsed to name as an additional insured (except Worker’s 
Compensation and Professional Liability coverages) Company, its parent, subsidiary and Affiliated 
entities and their respective directors, officers, employees and agents; and (c) include clauses providing 
that each underwriter shall waive its rights of recovery, under subrogation or otherwise, against Company, 
its parent, subsidiary and Affiliated entities and their respective directors, officers, employees and agents.  
Furthermore, Contractor agrees to waive all rights of recovery against Company, its parent, subsidiary 
and Affiliated entities which Contractor may have or acquire because of deductible clauses in or 
inadequacy of limits of, any policies of insurance maintained by Contractor.  Contractor shall be solely 
responsible for deductibles required under such policies. Contractor shall require its insurance carrier to 
give Company at least thirty (30) days written notice prior to the cancellation of any such policy. 
 
13.3. Additional Insurance Requirements. Contractor shall require any subcontractor at any tier, 
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other vendor, supplier, material dealer and others connected with the Work to provide and maintain 
insurance at all times during the period that their agreement with Contractor related to Work is in force 
and effect at the subcontractor’s, other vendor’s, supplier’s material dealer’s, or others’ own cost. 
Contractor’s insurance shall be primary and any insurance or self-insurance maintained by Company shall 
be excess and non-contributory to Contractor’s insurance.  Irrespective of the requirements as to 
insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance 
company carrying insurance of Contractor, the failure of any insurance company to pay claims accruing, 
or the inadequacy of the limits of the insurance, shall not affect, negate or waive any of the provisions of 
this Agreement including, without exception, the indemnity obligations of Contractor. Contractor further 
agrees that nothing contained in this Insurance Section of the Agreement shall relieve Contractor of any 
of Contractor's obligations and responsibilities contained in any other Section of this Agreement.  Should 
Contractor fail to comply with any of the insurance requirements in this Section 13 (Insurance), 
Company, in its sole discretion, may immediately terminate this Agreement and any one or more SOWs. 
 
14. COMPANY POLICY REGARDING DRUGS, ALCOHOL AND WEAPONS.  Contractor 
agrees to advise its employees, subcontractors, and agents that it is Company’s policy that: (a) the use, 
possession, and/or distribution of illegal or unauthorized drugs, drug related paraphernalia, weapons, or 
the use or possession of alcoholic beverages (except where authorized by Company’s management) on the 
Premises is prohibited; (b) entry onto or presence on the Premises by any Person, including, without limit, 
personnel of Contractor, its subcontractors and agents, constitutes consent to Company to conduct 
announced or unannounced searches on Company’s Premises of the Person and his/her personal effects 
for such prohibited items; and (c) any Person who is found in violation of the policy or who refuses to 
permit a search may be removed and barred from Company’s Premises, at Company’s discretion. 
 
15. INDEPENDENT CONTRACTOR. 
 
15.1. No Employment Relationship.  The Work performed by Contractor shall be as an independent 
contractor and not as an employee.  Accordingly, neither Contractor nor any of Contractor’s employees 
are entitled to the benefits that Company or any Affiliate provides to its employees, including, but not 
limited to, group insurance and participation in Company’s or such Affiliate’s employee benefit, pension, 
and compensation plans.  Contractor agrees to employ and direct any Persons performing Work, and such 
Persons shall be and remain Contractor’s sole employees subject to its direction and control; they shall 
not be Company’s employees or subject to Company’s direction and control.  Contractor is responsible 
for providing all training or instructions with respect to the Work.  Contractor shall provide any 
equipment, materials, or supplies that Contractor deems necessary to perform the Work.  Company's or 
Affiliate’s general suggestions in connection with the Work, general right of inspection, and right to 
terminate this Agreement shall not make Contractor an agent or employee of Company or any Affiliate or 
give Company or any Affiliate any right of control over Contractor or its employees.  Contractor shall 
maintain all Persons performing the Work as employees, and shall file appropriate forms (generally, W-2 
forms) with the Internal Revenue Service for each and every such Person. 
 
15.2. Benefit Waiver.  In the event Contractor (and/or its employees) for any reason were to become 
eligible to participate in a Company-sponsored benefit and/or compensation program, Contractor, for 
itself and its employees, hereby waives any such right to participate in the program.  This waiver of any 
right to participate in any Company-sponsored employee benefit and/or compensation program represents 
a material component of the terms of payment agreed to by the parties. 
 
15.3. No Agency.  Contractor is not an agent, partner, or joint venturer of Company or any Affiliate.  
Contractor shall not represent itself to third persons to be other than an independent contractor of 
Company or any Affiliate, nor shall Contractor offer or agree to incur or assume any obligations or 
commitments in Company’s or any Affiliate’s name or for Company or any Affiliate without Company’s 
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or Affiliate’s prior written consent and authorization.  Contractor recognizes that this Agreement is not 
exclusive and that Company reserves the right to contract with other parties for similar services during the 
Term.   
 
15.4. Contractor Taxes.  Contractor shall be responsible for payment of all taxes arising out of its 
Work under this Agreement, including, but not limited to, federal and state income tax, state sales and use 
taxes (subject to Section 9 herein), Social Security tax, unemployment insurance tax, and any other tax or 
business license fee as required.  Company and Affiliates, as applicable, will report the amounts it pays 
Contractor on applicable Internal Revenue Service documents. 
 
16. TERMINATION.  
 
16.1. Company Termination.  Notwithstanding anything contained herein to the contrary, Company 
may:  
 

a. terminate this Agreement and/or the performance of Work , in whole or in part, under any 
one or more SOWs at any time for Company’s convenience by providing Contractor with at least 
fourteen (14) days’ prior written notice of termination; or   

 
b. terminate this Agreement and/or the performance of Work under one or more SOWs to which 
the failure applies, in whole or in part, immediately in the event of failure of Contractor, for 
reasons other than set forth in the following Clause (c), to carry on any Work or part of the Work 
in an efficient, skillful and careful manner to the complete satisfaction of Company, or in the 
event Work is not proceeding with such speed as, in the reasonable judgment of Company, is 
necessary to timely complete same, or if Contractor materially fails to comply with any of the 
provisions of this Agreement and such failure is not cured (if capable of being cured in the 
reasonable judgment of Company) within thirty (30) days after Contractor’s receipt of 
Company’s notice of termination; or 
 
c. terminate this Agreement and/or performance of Work under one or more SOWs immediately 
through written notice of termination (i) in the event of any act or omission by Contractor that 
would be likely to constitute gross negligence, a criminal activity, or fraud, or any other act that, 
in Company’s reasonable determination, would be likely to cause material damage, harm or 
injury to Company’s or any of its Affiliates’ personnel, property, business or business reputation; 
or (ii) upon the bankruptcy, insolvency or dissolution of Contractor, Contractor's ceasing to carry 
on business as a going concern, making an assignment or any general arrangement for the benefit 
of creditors, or being unable to pay its debts as they fall due. 

 
16.2. Contractor Termination.  Notwithstanding anything contained herein to the contrary, 
Contractor may: 

 
a. terminate the performance of Work under a SOW to which the failure applies in the event 
Company fails to pay any undisputed amounts within sixty (60) days of the due date under such 
SOW for Work accepted by Company; or 

 
b. terminate this Agreement at the end of the primary term or the end of any renewal term by 
providing Company with at least thirty (30) days’ prior written notice; provided that Contractor 
may not terminate this Agreement for its convenience as to any specific project upon which Work 
has commenced. 
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16.3. Effect of Termination.   Upon receipt of Company’s notice of termination, Contractor shall 
unless otherwise stated in Company’s notice of termination (a) place no further subcontracts or orders for 
materials, services, or facilities, except as necessary to complete any continued portion of the Work; 
(b) terminate all subcontracts, to the extent they relate to the Work terminated, or, as directed by 
Company, and to the extent assignable, assign to Company all right, title, and interest of Contractor under 
such subcontracts, (c) as directed by Company, transfer and deliver to Company title to all Work in 
progress, all completed Work Product, supplies, documentation, other materials produced or acquired for 
the Work, and any other property that, if the Agreement and terminated SOW(s) had been completed, 
would be required to be furnished to Company, and (d) provide technical assistance to Company and/or at 
Company’s request assist Company in engaging another Contractor to finish the Work and in transferring 
the Work to such new contractor. Company shall pay Contractor for such technical assistance and 
transition services in accordance with Contractor’s rates set forth in the applicable SOW or Contractor’s 
published rates whichever is the lesser rate.  Termination of this Agreement and/or any SOW shall not 
relieve any party from any obligation accrued up to and including the date of such termination, nor 
deprive a party not in default of any remedy otherwise available to it.   
 
16.4. Payment on Termination. In the event of termination under Section 16.1(a) after the 
commencement of Work, Company shall pay Contractor such sum as is due and owing for Work authorized 
and performed to Company’s sole satisfaction to the point of termination, subject to the provisions for 
retainage set forth in the terminated SOW and the payment terms of this Agreement and the SOW.  In the 
event termination by Company occurs prior to commencement of Work, Company shall incur no liability 
whatsoever to Contractor, including, but not limited to, Contractor's costs associated with proposal 
preparation, the purchase of equipment or materials or supplies, and the hiring or reassignment of 
Contractor’s employees or its subcontractor’s employees. The payment obligations set forth in this 
Agreement shall survive termination, expiration or suspension of this Agreement and/or any applicable 
SOW, in whole or in part. 
 
16.5. Survival.  The rights and obligations of the parties, which by their nature must survive 
termination, or expiration of this Agreement and/or SOW in order to achieve the fundamental purposes 
including, without limitation, any approved payment obligations and the provisions of the following 
Sections: (Term), (Representations and Warranties), (Confidentiality), (Intellectual Property Rights), 
(Indemnification), (Insurance), (Termination) and (Miscellaneous) shall survive the expiration or 
termination of this Agreement.  Termination will not affect any right or remedy at law or in equity of 
either party.  
 
16.6. Limitation of Liability.  NOTWITHSTANDING ANY PROVISIONS IN THIS AGREEMENT 
TO THE CONTRARY, CONTRACTOR AGREES THAT IN THE EVENT OF TERMINATION OF 
THIS AGREEMENT OR ANY SOW FOR ANY REASON, CONTRACTOR SHALL HAVE NO 
RIGHT TO, AND COMPANY SHALL NOT BE LIABLE FOR, ANY LOST OR PROSPECTIVE 
PROFITS OR ANY OTHER CONSEQUENTIAL, INCIDENTAL, EXEMPLARY, SPECIAL, 
PUNITIVE OR INDIRECT LOSSES OR DAMAGES (IN TORT, CONTRACT OR OTHERWISE) 
ARISING OUT OF THIS AGREEMENT OR THE WORK PERFORMED UNDER ANY SOW, EVEN 
IF COMPANY HAS BEEN ADVISED OF THE POSSIBILITY OF THE OCCURRENCE OF SUCH 
DAMAGES. 
 
17. FORCE MAJEURE.   Delay or failure of performance of this Agreement by a party hereto shall 
not constitute default under this Agreement if and to the extent such delay or failure of performance is 
caused by occurrences beyond the reasonable control of the non-performing party and which by the 
exercise of due diligence such party shall not have been able to avoid or overcome, resulting from acts of 
God or nature. In the event of a force majeure occurrence, the party whose performance is prevented by 
such occurrence shall notify the other party, in writing, as soon as reasonably possible and shall diligently 
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endeavor to remedy the situation as soon as possible.   
 
18.  COMPLIANCE WITH DOT ANTI-DRUG AND ALCOHOL MISUSE REGULATIONS.   
The provisions of this Section 18 will apply in the event any Work performed by Contractor, its 
subcontractors, or agents under any SOW to this Agreement constitutes operations, maintenance, or 
emergency response functions on a pipeline or LNG facility of Company or any of its Affiliates that is 
subject to pipeline safety regulations set forth in Parts 191, 192, 193 and 195 of Title 49 of the U.S. Code 
of Federal Regulations (“49 CFR”).  Company under 49 CFR Parts 199 and 40, is required by law to 
ensure compliance with the pipeline safety regulations for drug and alcohol testing applicable to its 
contractors, subcontractors and their agents, performing operations, maintenance, or emergency response 
functions on a pipeline or LNG facility subject to Parts 191, 192, 193 and 195 of 49 CFR as follows:  (a) 
Contractor agrees that Contractor, its subcontractors, and agents will abide by a DOT Anti-drug Plan and 
Alcohol Misuse Program which applies to all employees of Contractor, its subcontractors and agents if 
performing an operations, maintenance or emergency response function; (b) Contractor agrees that 
Contractor, its subcontractors and their agents shall provide to their respective employees an Anti-drug 
Plan and Alcohol Misuse Program, the drug and alcohol testing, education, and training required by 49 
CFR Parts 199 and 40; (c) Contractor agrees that all employees of Contractor, its subcontractors, and their 
agents, are in compliance with the drug and alcohol testing regulations at 49 CFR Parts 199 and 40 and 
the Motor Carrier Regulations at 49 CFR Parts 391 and 394, if applicable; (d) Contractor agrees that 
Contractor, its subcontractors, and their agents shall allow Company, the administrator and/or 
representative of a state agency (as defined in 49 CFR Part 199) access to property and records for the 
purpose of monitoring compliance with the requirements of the Research and Special Programs 
Administration for drug testing at 49 CFR Part 199.  This access shall occur periodically, and without 
prior notice to allow Company, the administrator and/or representative of a state agency to audit 
Contractor, its subcontractors, and their agents’ Anti-drug Plan and Alcohol Misuse Program, the required 
drug testing and alcohol testing and results thereof. 
 
19. MISCELLANEOUS. 

 
19.1. Notices.  Unless otherwise expressly provided herein, all notices, consents, requests, invoices, 
statements and other communications provided for or permitted to be given under this Agreement must be 
in writing.  Notices shall be sent to the parties by United States mail, registered or certified mail, return 
receipt requested, postage prepaid, hand delivery, or next business day courier service and addressed as 
set forth below, and shall be deemed given when delivered in hand, or three (3) days after the day of 
mailing.  Notice may also be sent by facsimile at the facsimile numbers set forth below during working 
hours, 8:00 a.m. to 5:00 p.m., of the addressee thereof and shall be deemed received simultaneously with 
the transmission thereof if delivery of such facsimile is confirmed.  Either Contractor or Company may 
change its address, telephone and facsimile telephone numbers, or designation of contact persons by 
providing written notice to the other party in accordance with this Notices section. 
 
 NOTICES TO COMPANY:    INVOICES TO COMPANY:     
 Missouri Gas Energy    Missouri Gas Energy  

3420 Broadway     3420 Broadway 
Kansas City, MO  64111   Kansas City, MO  64111 

 Attn.: Legal         Attn.:       
Telephone:  (816) 360-5609     
Fax:  (816) 360-5903 

 
NOTICES TO CONTRACTOR: 
      
      



 

 17

 Attn.:        
Telephone:  (  )  -  
Fax:  (  )  -  

 
19.2. Waiver.  Company’s failure at any time to require performance by Contractor of any provision 
hereof shall not affect Company’s right hereafter to enforce the same.  Nor shall any waiver by Company 
of its rights with respect to any breach of any provision hereof be taken or held to be a waiver of any 
succeeding breach of such provision or as a waiver of this provision itself. 
 
19.3. Applicable Law/Venue.  The laws of the State of Missouri (except for any Missouri conflict-of-
law principle that might require the application of some other state’s laws) will govern the interpretation, 
validity and effect of this Agreement.  Company and Contractor agree that the state and federal courts 
situated in Jackson County, Missouri, shall have personal jurisdiction over and shall constitute proper and 
exclusive venue for Company and Contractor to hear all disputes arising under this Agreement.  In the 
event either Company or Contractor is not able to effect service of process upon the other with respect to 
such disputes, Company and Contractor expressly agree that the Secretary of State for the State of 
Missouri shall be an agent of Company and/or Contractor to receive service of process on behalf of 
Company and/or Contractor with respect to such disputes. 
 
19.4. Severability.  The terms in this Agreement shall be enforceable to the fullest extent permitted by 
law.  If any such term or covenant or the application thereof to any Person or circumstance shall be 
construed to be invalid or unenforceable, then such term shall be construed in a manner as to permit its 
enforceability to the fullest extent permitted by law.  The remaining provisions of this Agreement shall 
remain in full force and effect. 
 
19.5. Successors and Assignment.  This Agreement automatically shall be binding upon and shall 
inure to the benefit of any Person, that may hereafter acquire or succeed to all or substantially all of the 
business or assets of Company by purchase, merger, consolidation, or any other means whatsoever, 
whether direct or indirect.  Company may assign or transfer this Agreement and its rights and obligations 
hereunder without the consent of Contractor.  This Agreement shall not be subcontracted or assigned by 
Contractor without Company’s prior written consent, which shall not be unreasonably withheld.  Any 
attempted assignment or transfer by Contractor without the consent of Company shall be void and of no 
effect. 
 
19.6. Other Agreements /Modifications.  This Agreement supersedes all other preceding agreements 
between the parties and constitutes the entire agreement of the parties regarding the Work.  This 
Agreement may not be modified without a written instrument executed by both parties. 
 
19.7. Advertising and Publicity.  Contractor shall not use the name of Company or any of its 
Affiliates or any of their respective employees in any advertising, publicity, or selling material without 
Company’s or such Affiliate’s prior written approval. 

 
19.8. Remedies.  Money damages may not be sufficient remedy to Company for any breach of this 
Agreement by Contractor, and Company shall be entitled to specific performance and injunctive relief as 
remedies for any such breach.  Such remedies shall not be deemed to be the exclusive remedies for a breach 
of this Agreement by Contractor or Contractor’s employees, but shall be in addition to all other remedies 
available at law or in equity to Company and its Affiliates. 
 
19.9. Records and Audits.  Contractor shall maintain during the course of the Work, and retain not 
less than two (2) years after the completion thereof, complete and accurate records of all of Contractor’s 
costs which are chargeable to Company for Work under this Agreement.  Upon prior reasonable notice to 
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Contractor, and at no cost to Contractor, Company shall have access, during normal business hours, to 
those original receipts, ledgers and other records of Contractor as may be reasonably appropriate for 
Company or its accountants to review for the sole purpose of verifying the amount and nature of all 
reimbursable expenses, costs and disbursements incurred by Contractor in performing the Work.   
 
19.10. Priority.  In the event of any conflict between this Agreement and any SOW, the terms and 
conditions of the SOW shall prevail and control only with respect to the scope of the Work to be provided 
and compensation for such Work under the SOW. Except with regard to the scope of the Work and 
compensation for such Work, any additional or inconsistent terms contained in SOWs with respect to this 
Agreement will be of no force and effect.  Additional or inconsistent terms or conditions may be added 
only by formal amendment to this Agreement and not through SOWs.  In the event of any conflict among 
the exhibits, the exhibit of the latest date shall control.  Purchase orders that may be issued and accepted 
by Company and Contractor for Work under a SOW are effective solely to specify the Work ordered. The 
terms and conditions of this Agreement and any SOW take precedence over the terms and conditions of 
any such purchase order. 
 
19.11. Third-Party Beneficiaries.  Contractor acknowledges and agrees that (i) in the event any 
Affiliates receiving the benefits of the Work are named on a SOW, such named Affiliates are known 
third-party beneficiaries of the Work pursuant to that SOW with respect to Contractor’s obligations 
required by this Agreement; and (ii) the indemnification provisions in Section 12 of this Agreement shall 
inure to the benefit of the Indemnified Parties as provided in Section 12. 
 
19.12. Execution in Counterparts; Facsimile Delivery.  This Agreement and any SOW may be 
executed in several counterparts, each of which shall be an original, and all of which, when taken together 
shall constitute but one and the same agreement.  This Agreement and any SOW may be delivered by 
facsimile transmission of an executed counterpart signature page hereof, and after attachment of such 
transmitted signature page to a copy of this Agreement or SOW, such copy shall have the same effect and 
evidentiary value as copies delivered with original signatures.  Any party delivering this Agreement or a 
SOW by facsimile transmission shall deliver to the other party, as soon as practicable after such delivery, 
an original executed counterpart signature page of this Agreement or SOW. 
 
20. AGREEMENT NOT AN OBLIGATION.  Contractor and Company acknowledge that 
execution of this Agreement shall not in and of itself create any obligation on the part of either party and 
that no obligations on the part of either party shall be created until such time as a fully executed SOW is 
entered into by the parties.  The following exhibits that are attached hereto are made an integral part of this 
Agreement. 
 
 Exhibit A - Statement of Work Form 
 Exhibit B - Contractor's Completion Affidavit 
 

IN WITNESS WHEREOF, the parties have caused this Agreement to become effective as of 
the Effective Date first above written. 
 
      
CONTRACTOR: 
(Contractor’s Name) 
 

COMPANY: 
Missouri Gas Energy, a division of Southern 
Union Company

 
 
Signature:   Signature:        
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Printed Name:   Printed Name:       
 
Title:    Title:        
 
Date:    Date:        
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EXHIBIT A 
STATEMENT OF WORK 

 
Agreement No:     
SOW No:      
 
This Statement of Work (“SOW”) for Work shall be attached to and become part of the Master 
Professional Services Agreement dated    (the “Agreement”) by and between Missouri 
Gas Energy, a division of Southern Union Company (“Company”) and      
(“Contractor”).   
 
The Work provided under this SOW is for the benefit of: 
 
[  ] Company 
 
[  ] Company’s Affiliate:           
    (name of Company’s Affiliate_ 
     
Company and its Affiliates(s) are hereinafter collectively referred to as the “Beneficiaries”. 
 
Project Name: 
 
Description of Work: 
 
Designation of the rates and/or classifications of the Work: 
 
Contractor employees who will perform the Work: 
 
Site and location of the Work: 
 
Performance schedule: 
 
Milestones and deliverables: 
 
Project Costs: Contractor shall complete the Work in accordance with the terms and conditions of the 
Agreement and this SOW for the following consideration, exclusive of all applicable sales, use and like 
taxes, which shall constitute full and complete payment by Company for the Work: 
 
[  ] (a) the total lump sum amount of $    .  
[  ]  (b) in accordance with the Hourly Billing Rate stated above. The cost of the Work under this SOW 

shall not exceed $   . 
 
[  ] Waive 10% Retainage Fee 
[  ] Do not Waive 10% Retainage Fee 
 
The amounts set forth in Clauses (a) or (b) above SHALL NOT BE EXCEEDED without the prior written 
consent of Company’s Representative.  All invoices must show the Agreement Number and the SOW 
Number in order to be paid.   
 
Payment Terms:  Payment shall be based on achievement of Deliverables and shall be pursuant to the 
provisions in Section 8 (Payment to Contractor) of the Master Professional Services Agreement.   



 

 21

 
Invoices:  All invoices sent to Company shall be in accordance with the provisions in the Notices section 
of the Agreement and shall be addressed as follows: 
      
Missouri Gas Energy  
3420 Broadway 
Kansas City, MO  64111 
Attn.:      
 
 
IN WITNESS HEREOF, the parties have caused this Statement of Work to be executed by their 
respective duly authorized representatives and effective as of the Start Date upon execution by the parties.  
 
     
(Contractor’s Name) 
 

Missouri Gas Energy, a division of Southern 
Union Company 

 
 
Signature:   Signature:        
 
Printed Name:   Printed Name:       
 
Title:    Title:        
 
Date:    Date:        
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EXHIBIT B 
CONTRACTOR’S COMPLETION AFFIDAVIT 

 
Contractor, having entered into an Agreement with Company, dated     , 20 ,  
to perform certain Work under SOW No.    does hereby certify that the Work under said 
SOW has been fully and finally completed: that all labor has been fully and entirely paid; that all federal 
and state unemployment and Federal Insurance Compensation Act taxes have been paid, or will be paid 
when due; that all valid state sales and use taxes properly levied on any materials, equipment, supplies 
and services furnished by Contractor have been paid; that all federal and state income taxes required by 
law to be withheld from employees or others have been withheld and remitted to the proper taxing 
authority, or will be remitted when due; that all premiums for insurance requirements, all claims for 
damages of any nature arising from the fulfillment of said contract, all materials, supplies, etc., all labor 
and bills for materials, supplies, etc. of any and all subcontractors, have all been paid; that payment has 
been made in full of all claims for damages for which Contractor is required to indemnify the Indemnified 
Parties pursuant to the Agreement, and that any other items payable by Contractor under the Agreement 
have all been paid.  
 
Contractor agrees to indemnify, save and hold harmless Company from any claims, damages, or expenses 
arising from Contractor’s failure to perform or fulfill any of the acts or obligations referred to above. 
 

 
        
(Contractor’s Name) 
 
Signature:        
 
Printed Name:       
 
Title:        
        
Date:        

 
STATE OF     § 
     §  
COUNTY OF    §  § 
 
     , an individual, known to me to be the true and identical person 
who signed the above Affidavit, makes oath and says that he/she is an officer of            
with offices located at       , and that he/she has examined the 
foregoing statement and that it is a true and correct statement of the facts in respect to each and every 
matter set forth therein. 
 
Subscribed and sworn to before me this     day of     , 20 . 
 
 

        
Notary Public 
 
My Commission Expires:       

 



 

 

ATTACHMENT 2 
RESPONDENT’S STATEMENT 

 
 
The undersigned certifies that: 
 
1. S(He) is authorized to submit this Proposal on behalf of the respondent named below; and  
 
2. Respondent has thoroughly reviewed this RFP, accepts all terms and conditions of this RFP and has 

the capability to perform the Work; and 
 
3. Respondent is able and willing to comply with all representations made in its proposal and in any 

discussions related thereto. 
 
 
 

        
(Respondent’s Name) 

 

 

Signature:        

 

Printed Name:       

 

Title:        

       

Date:        

 

 



 

 

ATTACHMENT 3 
RESPONDENT PROFILE 

 

1. Respondent Name:             
(Provide exact legal name as it will appear on the Contract, if awarded) 

2. Business Structure: � Individual/Sole Proprietorship �  Partnership    �  Corporation 

  � Other           

3. Principal Address:              

City:       State:    Zip:    

Phone:       Fax:       

Website:              

4. Federal Employer Identification Number (EIN):        

5. Officer or Principal of Firm and Title:          

6. Contact Information: (For questions regarding proposal) 

 Name and Title:             

 Address:             

City:       State:    Zip:    

Phone:       Fax:       

Email:              

7. References: (Provide three (3) references, one of which must be from a financial institution 
that has provided respondent with banking services during the past three (3) years.) 

 
 Reference No. 1:  (Financial Institution)  

 Firm/Company Name:            

Contact Name and Title:            

 Address:        

City:       State:    Zip:    

Phone:       Fax:       

Email:              

 Reference No. 2:   



 

 

 Firm/Company Name:            

Contact Name and Title:            

 Address:        

City:       State:    Zip:    

Phone:       Fax:       

Email:              

  

 Reference No. 3:   

 Firm/Company Name:            

Contact Name and Title:            

 Address:        

City:       State:    Zip:    

Phone:       Fax:       

Email:              
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