Before the Public Service Commission

Of the State of Missouri

	In the Matter of The Empire District Electric Company of Joplin, Missouri for Authority to File Tariffs Increasing Rates for Electric Service Provided to Customers in the Missouri Service Area of the Company
	))))))
	Case No. ER-2002-424

	
	
	


Unanimous Stipulation And Agreement


COME NOW The Empire District Electric Company (“Empire” or “Company”), the Staff of the Missouri Public Service Commission (“Staff”), Praxair, Inc. (“Praxair”), and the Office of the Public Counsel (“OPC”), hereinafter to be known collectively as “the Parties,” and for their Unanimous Stipulation And Agreement (“Agreement”), respectfully state as follows:


1.
On March 8, 2002, Empire filed with the Missouri Public Service Commission (“Commission”) proposed tariff sheets bearing an effective date of May 15, 2002.  The tariff sheets were designed to increase permanent rates for electric service provided to retail customers in Empire’s Missouri service area in order to produce an annual increase of approximately $19,779,916 (8.51%) in the Company’s gross annual electric revenues, exclusive of applicable fees and taxes.


2.  
On March 12, 2002, Praxair filed an application to intervene in this case.  The Commission granted Praxair’s request on March 15, 2002.  To date, no other requests for full intervention status have been granted. 


3.
On March 22, 2002, the Parties filed their proposed procedural schedule.  On April 2, 2002, the Commission issued its Suspension Order And Notice, directing the suspension of the Company’s proposed tariff sheets until March 12, 2003, and adopting the Parties’ proposed procedural schedule.  


4.
Following extensive negotiations, the Parties have reached the following stipulations and agreements:

Revenue Requirement


5.  
The Parties agree that Empire’s permanent rates shall be increased to allow the Company to recover an additional $11,000,000 in gross annual electric revenues, exclusive of applicable fees and taxes, said rates to be effective for service rendered on and after December 1, 2002.  The Parties believe that a December 1, 2002 effective date is reasonably achievable and recognize that from Empire’s standpoint said effective date was a key inducement to enter into this Agreement.  Consequently, the Parties will endeavor to assist the Commission in achieving an effective date for the subject rate increase of December 1, 2002.  In the event the Commission does not deem the December 1, 2002 effective date to be practicable, the Parties urge the Commission to permit the agreed-to rate increase to take effect as soon thereafter as possible. The Parties agree that the Commission, in its Order Approving the Agreement, should authorize Empire to file tariff sheets in conformance with the tariff sheets attached hereto for illustrative purposes as Exhibit A, said tariffs to have an effective date of December 1, 2002, less than thirty (30) days from the filing date, without the necessity of Empire filing a separate motion seeking such authorization.

Interim Energy Charge

6.
The Parties agree that the Interim Energy Charge (“IEC”), which was authorized by the Commission in Empire’s previous general electric rate case (Case No. ER-2001-299) and subsequently modified in Case No. ER-2002-1074, shall terminate on 12:01 a.m. of the Commission-ordered effective date of the new rates that are the subject of this Agreement.  Empire agrees that all monies collected as a result of the IEC, up to and including the Commission-ordered effective date of the new rates, shall be refunded to the Company’s customers, with interest in accordance with the agreements filed in said Case Nos. ER-2001-299 and ER-2002-1074.
  Because Empire will refund all amounts it has collected under the IEC (plus interest) to the customers paying such amounts, the true-up audit of Empire’s fuel costs following the termination of the IEC as was specified both in the Unanimous Stipulation And Agreement Regarding Fuel And Purchased Power Expense And Class Cost of Service and Rate Design (“299 Stipulation”), filed in Case Nos. ER-2001-299 on June 4, 2001, and in the supporting Unanimous Stipulation And Agreement Regarding “Error” In Case No. ER-2001-299 And An Immediate Reduction Of The Interim Energy Charge (“1074 Stipulation”), filed in Case No. ER-2002-1074 on May 14, 2002, will be unnecessary.  The amount of the refund, including interest, to be credited to each of Empire’s customers will nevertheless be calculated in accordance with the procedures set forth in those agreements,
 and Empire agrees to submit satisfactory and sufficient data to verify the calculation of the aggregate amount to be refunded.  Empire agrees that the refunds shall be credited no later than March 15, 2003. The disposition of any residual amounts, resulting from an inability to locate former Empire customers, will be as specified in the 299 Stipulation. 

FAS 87 and Depreciation Issues  

7.
The Parties note the following:

a) Pension Cost:  Pension cost for this case has been determined based upon the Employee Retirement Income Security Act (“ERISA”) minimum contribution.  This calculation reflects a Staff policy change from Financial Accounting Standard 87 (“FAS 87”), and is intended to reduce annual volatility in pension cost for ratemaking purposes, and to match the Company’s actual cash funding requirements under ERISA.  The Parties are also in agreement that the Prepaid Pension Asset resulting from the use of FAS 87 in determining pension cost for ratemaking purposes in prior cases, will be amortized over a seven-year period. The unamortized balance of $12,925,650 as of the date of this Agreement will be included in rate base for ratemaking purposes during the seven-year amortization period.   
b) Cost of Removal/Salvage:  Consistent with existing Staff policy, the depreciation rates agreed to by the Parties do not include a provision for net salvage (cost of removal less salvage).  Instead, net 
salvage has been included in the income statement in determining cost of service based upon the Company’s actual historical experience.

Rate Design

8.
The Parties agree that the increase in the Company’s revenue requirement shall be allocated to each rate schedule on an equal-percent-of-current-revenues basis.  The charges within each non-residential rate schedule shall receive an equal percentage increase (subject to rounding) to produce the increase allocated to each rate schedule.  The increase to the residential class shall reflect an adjustment to the summer-winter differential.  The resulting charges for each rate schedule are shown on the attached Exhibit B.  The Parties agree that the illustrative tariff sheets attached as Exhibit A incorporate the agreed-to rate design.

Experimental Low-Income Program

9.
The Parties agree that the Company will implement an Experimental Low-Income Program (“ELIP”), generally consistent with the program proposed by the Company.  Program details, including evaluation procedure and tariff sheet(s), shall be developed by a collaborative committee of the interested Parties and will be presented to the Commission for approval no later than April 1, 2003.  Any disagreement over the program design among the interested parties shall be brought to the Commission for resolution as quickly as possible.

10.
Ratepayer funding of the ELIP will be at the level proposed by Company; however, ratepayer funding will be matched dollar-for-dollar by Empire.  Empire agrees not to seek recovery of its dollar-for-dollar match in any future ratemaking proceeding.  The sum of the ratepayer funding and the Empire dollar-for-dollar match shall be considered “program funds.”  Inasmuch as ratepayer funding for this program is included in the agreed-to increase in Company’s revenues and incorporated in the agreed-to rate design, there will be no surcharge applied to customer’s bills.  The benefits of continuing this experiment may be evaluated in Company’s next rate or complaint case, but in any event, an evaluation of the first two years of this experiment shall be initiated no later than thirty months from the date that the tariff sheets implementing this program are approved by the Commission or otherwise allowed to become effective.  The effectiveness of the ELIP shall be evaluated by an independent third party evaluator hired by the Company and mutually agreed to by the Parties, and any other interested party, at a cost not to exceed $10,000 with said amount to be paid through program funds.

11.
Empire agrees that the program developed by the collaborative may contain the following provisions:

a.
the Company would assist ELIP participants in completing LIHEAP (Low Income Home Energy Assistance Program) applications so that participants have improved opportunities to receive further assistance in paying their Empire electric bills,

b. the Company would retain the services of an outside contractor experienced in the design and implementation of low-income rates and who is mutually agreed upon by Empire, Staff, and OPC, to assist the collaborative committee in developing program details at a cost not to exceed $5,000 with said amount to be paid through program funds.

Interest On Customer Deposits

12.
The Parties agree that Empire shall file tariff sheets to change the interest rate the Company pays on customer deposits, effective January 1, 2003, to one percentage point above the prime rate published in the Wall Street Journal as being in effect on the last business day of December of the prior year, except as otherwise required by Commission rule.

Outstanding Data Request

13.
Empire agrees to provide to the Staff, within 10 days after the effective date of the Commission’s order approving this Agreement, all analysts’ documents requested in Staff Data Request No. 3808, including, but not limited to, all A.G. Edwards research reports from April 2000 through June 2001, or a written statement from A.G. Edwards that such documents do not exist or are not available.  In the latter case, Empire will request a written explanation from A.G. Edwards as to why the documents do not exist or why they are not available, and will furnish A.G. Edwards’s response to that request to the Parties.

Moratorium


14.
 Each of the Parties agrees that before September 1, 2003, it will not file any tariff or pleading with the Commission, or encourage or assist in the filing of any tariff or pleading with the Commission, which tariff or pleading seeks a general increase or decrease in the retail electric rates of Empire, unless there is the occurrence of a significant, unusual event, such as an act of God, a significant change in federal or state tax law, a significant change in federal or state utility law or regulation, or an extended outage or shutdown of a major generating unit(s) which has a major effect on Empire, in which case the Company may seek what is commonly referred to as “emergency” rate relief.  Furthermore, by approving this Agreement, the Commission does not waive the right to determine whether Empire qualifies for “emergency” rate relief, and none of the Parties waive their right to contest whether Empire should receive such relief nor agree to any changes in the standards applicable to such determination.  

General

15.
This Agreement has resulted from extensive discussions and negotiations among the Parties, and its terms are interdependent.  In the event the Commission does not adopt this Agreement in total, the Agreement shall be null and void, and none of the Parties shall be bound by any of its provisions in this or any other proceeding.

16.
This Agreement settles only this specific rate case involving a specific and unique set of facts at a specific point in time.  By entering into this Agreement, other than as specifically provided herein, none of the Parties approves, accepts, agrees to, consents to or acquiesces in any accounting, ratemaking or procedural principle, or any method of cost determination or cost allocation underlying, or that is claimed to underlie, any of the issues settled.  None of the Parties shall be prejudiced or bound in any manner by this Agreement in this or any other proceeding.  (other than a proceeding to enforce the terms of this Agreement), except as stated herein.

17.
 Should the Commission  request that the Parties present this Agreement for its consideration, nothing in this Agreement  shall prevent any party from presenting testimony in support of this Agreement at such presentation, but no testimony given or statement made or presented by any Party at such presentation shall be considered to be part of the record in this proceeding unless the Commission accepts and orders implementation of this Agreement in its entirety.  The Parties agree to cooperate in presenting this Agreement to the Commission for approval, and will take no action, direct or indirect, in opposition to the request for approval of this Agreement.

18.
In the event the Commission accepts the specific terms of this Agreement without condition, the Parties agree that the prefiled direct, supplemental direct, rebuttal and surrebuttal testimony of all witnesses shall be received into evidence without the necessity of said witnesses taking the stand, and with respect to the issues resolved herein, further waive their respective rights: (1) to call, examine and cross-examine witnesses pursuant to Section 536.070(2) RSMo 2000; (2) to present oral argument or written briefs pursuant to Section 536.080.1, RSMo 2000; (3) to the reading of the transcript by the Commission pursuant to Section 536.080.2, RSMo 2000; (4) to seek rehearing pursuant to Section 386.500, RSMo 2000; and (5) to judicial review pursuant to Section 386.510, RSMo 2000.  
19.
The Staff shall file suggestions in support of this Agreement, and the other parties shall have the right to file responsive suggestions or prepared testimony.  Such suggestions, whether by Staff or any other Party, shall be the position and statements of that Party alone.

20.
If requested by the Commission, the Staff shall have the right to submit to the Commission an additional memorandum addressing the matter requested by the Commission.  Each party of record shall be served with a copy of any such memorandum and shall be entitled to submit to the Commission, within five (5) days of receipt of the Staff’s memorandum, a responsive memorandum, which shall also be served on all other parties of record.  The contents of any memorandum provided by any Party are its own and are not acquiesced in or otherwise adopted by the other signatories to this Agreement, whether or not the Commission approves and adopts this Agreement. 

21.
At any agenda meeting at which this Agreement is noticed to be considered by the Commission, the Staff shall also have the right to provide whatever oral explanation of the Agreement the Commission requests, provided that the Staff shall, to the extent reasonably practicable, provide the other parties with advance notice of when the Staff shall respond to the Commission’s request for such explanation once such explanation is requested from the Staff.  The Staff’s oral explanation shall be subject to public disclosure, except to the extent it refers to matters that are privileged or protected from disclosure pursuant to any protective order issued in this case.

WHEREFORE, the Parties respectfully request that the Commission issue its Order approving all of the specific terms and conditions of this Unanimous Stipulation And Agreement. 

Respectfully submitted,

	/s/ Dennis L. Frey                                
Dana K. Joyce, MO. Bar No. 28553

Dennis L. Frey, Mo. Bar No. 44697

Missouri Public Service Commission

P.O. Box 360

Jefferson City, MO  65102

(573) 751-8700

(573) 751-9285 (fax)

e-mail: dfrey03@mail.state.mo.us

Attorney for the Staff of the

Missouri Public Service Commission

/s/ John B. Coffman                           

John B. Coffman, Mo. Bar No. 36591

Office of the Public Counsel

P.O. Box 7800

Jefferson City, MO  65102-7800

(573) 751-5565

(573) 751-5562 (fax)

e-mail: jcoffman@mail.state.mo.us

Attorney for the

Office of the Public Counsel


	
	/s/ James C. Swearengen                         

James C. Swearengen, Mo. Bar No. 21510

Dean Cooper, Mo. Bar No. 36592

Brydon, Swearengen & England P.C.

P.O. Box 456

312 E. Capitol Avenue 

Jefferson City, MO  65102-0456

(573) 635-7166

(573) 635-3847 (fax)

e-mail: Lrackers@Brydonlaw.com

Attorneys for The Empire District Electric Company 

/s/ Stuart W. Conrad                           

Stuart W. Conrad, Mo. Bar No. 23966

Finnegan, Conrad & Peterson, L.C.

3100 Broadway, Suite 1209

Kansas City, MO 64111

(816) 753-1122

(816) 756-0373 (fax)

stucon@fcplaw.com

Attorney for Praxair, Inc.


Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record this 28th day of October 2002.

/s/ Dennis L. Frey                                
� The Company estimates that approximately $18 million, plus interest, will be refunded to Empire’s customers.


� See paragraph 10 of the 299 Stipulation and paragraphs 4 and 5 of the 1074 Stipulation.
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