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SUGGESTIONS IN SUPPORT OF UNANIMOUS STIPULATION AND AGREEMENT


COMES NOW the Staff of the Missouri Public Service Commission (“Staff”), and for its Suggestions In Support Of Unanimous Stipulation And Agreement, respectfully states as follows:

1.
On March 8, 2002, The Empire District Electric Company (“Empire” or “Company”) filed with the Missouri Public Service Commission (“Commission”) proposed tariff sheets bearing an effective date of May 15, 2002.  The tariff sheets were designed to increase permanent rates for electric service provided to retail customers in Empire’s Missouri service area in order to produce an annual increase of approximately $19,779,916 (8.51%) in the Company’s gross annual electric revenues, exclusive of applicable fees and taxes.  

2.
On March 15, 2002, the Commission granted the March 12, 2002 Motion To Intervene of Praxair, Inc. (“Praxair”), the only intervenor in this case.  

3.
During the week of September 9, 2002, and in accordance with the procedural schedule adopted by the Commission in its Suspension Order And Notice, issued April 2, 2002, Empire, Staff, the Office of the Public Counsel (“Public Counsel”) and Praxair (hereinafter collectively, “the Parties”) participated in a prehearing conference for the purpose of clarifying, narrowing, and discussing the differences in the Parties’ respective cases.  Following the prehearing conference, the Parties continued to meet and discuss the possibility of an overall settlement.  As a result of these meetings and subsequent discussions, the Parties were able to narrow the issues to a handful---capital structure/return on equity, fuel and purchased power expense, rate design, and the Experimental Low-Income Program (“ELIP”)--- and ultimately were able to reach an overall settlement of these remaining issues.

4.
On October 28, 2002, the Parties filed their Unanimous Stipulation And Agreement (“Agreement”) in settlement of all issues in this case.  On October 29, 2002, the Commission issued an order requiring the Staff to file, no later than October 30, 2002, either its suggestions in support of the Agreement or a status report indicating the date certain that Staff would file its suggestions.  On October 30, 2002, the Staff filed its Status Report indicating that it would file its suggestions on October 31, 2002.  

5.
The Staff believes that the rate increase reflected in the Agreement is clearly just and reasonable, as further discussed below. 

Revenue Requirement 

6.
Paragraph 5 of the Agreement states the Parties’ agreement that the Company should be allowed to raise gross annual electric revenues, exclusive of applicable fees and taxes, by $11,000,000.  The Staff would note that, in agreeing to this amount, Staff did not compromise on any of its policies and principles, and that it acted in accordance with past Commission decisions.  (In reaching a settlement number, the Staff does not abandon Staff positions of major import or principles long adopted by the Commission.)          

Prior to reaching the $11,000,000 settlement figure, as a result of further analysis prompted by discussions among the Parties, the Staff’s case had already moved from the level of its original direct filing to approximately $10 million at the high end of its recommended range for return on equity.  Thus, the settlement amount represents an overall movement by the Staff of approximately $1 million.  The Staff’s decision to agree to the $11,000,000 settlement figure was prompted by a number of considerations; specifically: a) “litigation risk,” b) the agreement to terminate the Interim Energy Charge currently in effect, and c) the moratorium on rate case filings.  These considerations are discussed below:  

7.
Litigation Risk:  No matter how strongly the Staff may believe in its adjustments, the Staff must always be mindful of the possibility that the Commission will not agree.  In this case, the Staff was faced with a situation in which the loss of any one of the three revenue requirement issues still being contested would produce a less favorable outcome than the settlement.  Overall, Staff considered the fact that the Company had filed for an increase in revenue requirement of almost $20 million and subsequently filed rebuttal testimony, updating its case (as ordered by the Commission) and purporting to justify an increase of $23 million.  In addition, Staff considered, in light of the Commission’s decision in the previous Empire general rate case (Case No. ER-2001-299), the fact that Public Counsel’s recommended rate-of-return range (8.75%-8.88%) in the instant case falls entirely above the Staff’s maximum rate of return (8.72%).   

8.
Interim Energy Charge:  Paragraph 6 of the Agreement calls for an early termination of the Interim Energy Charge (“IEC”).  Staff took the position in its prefiled testimony that the IEC, in its current form, should be done away with; that conditions had changed dramatically since the Parties recommended authorization of the IEC in June of 2001 (Case No. ER-2001-299), as a result of the substantially lower prices of natural gas and purchased power prevailing today.  

Under the current IEC, if, in the true-up audit, Empire’s actual cost of fuel and purchased power during the period of the IEC is determined to be between the specified “Base” level and the “Forecast” level (at which customers are being charged), the Company is required to refund to its customers the amount collected above its actual cost.  However, if this Agreement is approved, the Company will return to its customers all monies collected under the IEC via a credit to customer bills, notwithstanding that it is virtually certain that the Company would be entitled to a portion of those funds under the IEC.  Empire estimates the portion to which Empire would otherwise be entitled to be approximately $400,000.  Thus, ratepayers would realize an additional return (one-time credit) estimated at approximately $400,000, along with the amount to which they are entitled under the IEC (currently estimated to be between $17 million and $18 million).  

An additional benefit resulting from Empire’s agreement to return all monies collected under the IEC is elimination of the need for a true-up audit (with the attendant possibility of further litigation) to determine the amount to which the Company might otherwise be entitled.  Since all monies collected by the IEC will be returned to the customers with interest, the Parties agreed that no true-up was necessary, as originally provided for under the IEC regime.  Furthermore, an early end of the IEC means that ratepayers will have use of refunded monies somewhat sooner than they otherwise would pursuant to a Commission order following an evidentiary hearing, or if the IEC was permitted to remain in effect through the end of September 2003.  In addition, ratepayers will cease making overpayments under the IEC several months earlier than they otherwise would if this case were to go to hearing.  

More broadly, the Staff is pleased that the Agreement assures the termination of the IEC in a relatively timely manner.  The IEC is, after all, an interim charge that was developed and authorized in response to specific, unique, and rather extraordinary circumstances, which the Company and its customers no longer face.

9.
Moratorium:  Paragraph 14 of the Agreement provides for a moratorium until September 1, 2003 on general rate increase or rate decrease requests (paragraph 14).  The Staff believes that rate stability over this period of time is a significant benefit to consumers, without being so long as to interfere with or delay Company’s planned construction of additional generating plant.  The Company is in the process of adding new combustion turbine capacity, which is expected to come on line in the first half of next year.  

While not in any way affecting the progress of the new capacity additions, the moratorium ensures that, absent some extraordinary circumstance, Empire will not seek an associated rate increase immediately following a Commission order approving this Agreement.  In fact, Empire has agreed not to seek a rate increase until the elapse of more than five months following the March 12, 2003 operation-of-law date in this case.  This provides a window for the Company to get its combustion turbines, currently under construction, up and running well in advance of Staff’s in-service and associated audits, thereby allowing actual operating experience to be available.  This process would be a significant improvement over that used in the recent installation of Empire’s State Line Combined Cycle unit in connection with the previous rate case (Case No. ER-2001-299).  The moratorium period virtually assures that for the first year the Agreement is in effect, Empire’s customers will be experiencing a net decrease in their annual electric bills.  The agreed-upon $11,000,000 rate increase would be more than offset by the termination of the IEC charge and the return of the monies (approx.$17-$18 million) collected under the IEC, including the aforementioned amount to which Empire would otherwise be entitled.     

The Staff would point out that the Commission’s statutory authority and responsibilities under the Agreement are not restricted in any way.  The Staff believes that while it is barred from filing an excess earnings/revenues complaint case on its own, the Agreement does not preclude the Commission from directing its Staff to conduct an excess earnings/revenues complaint case, if non-signatories to the Case No. ER-2002-424 Stipulation And Agreement request that the Commission initiate an excess earnings/revenues investigation, or if for some reason the Commission believes that such is appropriate on its own motion (sua sponte).  Furthermore, the Commission and the Staff also are not prohibited from exercising the discovery, investigative, inspection and other powers of the Commission during the term of the Stipulation And Agreement.
  


The Staff would note that the Commission in its Report And Orders respecting the proposed merger of UtiliCorp United, Inc. (“UtiliCorp”) and St. Joseph Light & Power Company, Case No. EM-2000-292, December 14, 2000, pages 34-37, and the proposed merger of UtiliCorp and Empire District Electric Company, Case No. EM-2000-369, December 28, 2000, pages 35-38, stated concerning UtiliCorp’s proposal for a five (5) year rate freeze that it could not, and would not, impose a rate freeze on unwilling entities.

In any event, by approving this Agreement, the Commission cannot lawfully diminish its own jurisdiction as prescribed by the Legislature.  (State ex rel. Jackson County v. Public Serv. Comm’n, 532 S.W. 2d 20, 21, 23-29 (Mo. banc), cert denied, 429 U.S. 882, 97 S. Ct. 73, 50 L.Ed.2d 84 (1976).
In light of the above considerations, the Staff regards as eminently reasonable its agreement to the $11,000,000 increase in Empire’s revenue requirement.  

Rate Design

10.
The agreement with respect to rate design is set forth in paragraph 8 of the Agreement.  The increase in Empire’s revenue requirement will be distributed as an equal percentage increase to the revenue requirement for each customer class (and each component on the rate schedule for customers within each customer class), thus maintaining each class’s current share of revenue responsibility.  While the Staff would have preferred shifting some of the revenue responsibility from the Small General Service Class to the Large Power and Special Contracts classes, the Parties were not able to agree to any shift in class revenue responsibility.  Moreover, current employment and economic conditions in the Company’s Missouri service territory and the closing of several large industrial facilities argue against increasing the share of revenue responsibility for large industrial customers at this time.

The seasonal differential in the current residential rate was decreased to reflect changes in the Company’s generation mix, changes in seasonal purchased power prices, and increased utilization of generation plant during the winter months to serve native customers.  The Staff believes that the Parties’ agreement to the modest increase in the percentage of costs recovered in the winter from 59.0% to 59.6% is warranted, given the changed circumstances.  Furthermore, the impact on individual customers’ bills will be held to an acceptable level.  The equal percentage increase to the residential class is 4.98%.  A residential customer using 750 kWh in each month will experience a 4.39% increase in winter months and an annual increase of 4.11%.  A residential customer using 1,200 kWh in each month will experience a 5.77% increase in winter months and an annual increase of 4.89%.  A residential customer using 3,000 kWh in each month will experience a 7.86% increase in winter months and an annual increase of 5.93%. 
Experimental Low-Income Program

11.
This agreement is covered in paragraphs 9-11 of the Agreement.  In order for the Commission to evaluate the merits of providing financial assistance to low-income residential electric customers according to their particular economic and demographic characteristics, the Commission should have information available as to the likely effectiveness of providing such assistance.  The implementation and evaluation of the Experimental Low-Income Program (“ELIP”), as proposed in the Agreement, will provide valuable and useful information needed to determine some of the economic and demographic characteristics of low-income electric customers.  How these customers respond to the ELIP and the effects on the Company’s costs will provide a basis for determining the effectiveness of the ELIP.  For this reason, Staff supports the limited experiment provided for in the Agreement as a valuable tool to evaluate the effectiveness of the ELIP. 

Empire will gather participant information particularly available to the Company, such as data on usage, arrears, payments and other relevant factors.  This data will be combined with data provided by the selected social service agency to evaluate the first two years of the ELIP program.  Monthly ratepayer funding for the ELIP will be at a level equivalent to $0.20 times the number of residential customers (Schedule RG), plus $0.30 times the number of non-residential customers on Schedules CB, SH, GP, LP, and TEB.  The Company will match this level of ratepayer funding on a dollar-for-dollar basis.  Any excess funds remaining at the termination of this program will be donated to Project Help.  Other details of the program design and implementation will be determined by a collaborative committee composed of representatives of the interested Parties, working in conjunction with the appropriate social service agency.  A very similar experimental program for Missouri Gas Energy’s low-income residential gas customers was approved by the Commission in Case No. GR-2001-292.  

Outstanding Data Request

12.
Paragraph 13 of the Agreement sets forth Empire’s agreement to provide to the Staff, within 10 days after the effective date of a Commission order approving the Agreement, all analysts’ documents requested in Staff Data Request No. 3808, including, but not limited to, all A.G. Edwards & Sons, Inc. (“A.G. Edwards”) research reports on Empire during the period from April 2000 through June 2001.  In the event that Empire is unable to obtain the requested documents, the Company agrees to request a written statement from A.G. Edwards that such documents do not exist or are not available.  If, however, such documents do not exist or are not available, Empire agrees to request a written explanation from A.G. Edwards as to why the documents do not exist or why they are not available, and to furnish A.G. Edwards’s response to that request to the Parties.

This provision reflects the Staff’s continuing effort to obtain documents that Staff believes A.G. Edwards is required by law to make available to the public.  The Staff continues to believe that receipt of these documents, if not ultimately important for purposes of this case, are certainly important for purposes of any future cases that Empire may file.  Additionally, Empire never formally objected to the information requested in the original Staff Data Request 3808, and by this Agreement, has agreed to provide the information, as available.  (It is Staff’s position that utility company cooperation in the discovery process is imperative for Staff to perform a complete investigation of any case before the Commission.  The Staff believes that Empire should comply with the discovery process regardless of the settlement of this case.  Staff was attempting to obtain these documents in its recent, ultimately unsuccessful effort to obtain said documents via subpoena duces tecum in connection with a proposed deposition of a research analyst employed by A.G. Edwards.  Although the Commission granted Staff’s initial request for the subpoena, inability to serve the subpoena on the analyst and a subsequent Commission denial of Staff’s request for a second subpoena terminated that effort.  

The Staff continues to be concerned about this matter, as it bears on Staff’s ability to effectively discharge its continuing regulatory responsibility with respect to Empire and any other utility company that brings a case before this Commission.              

FAS 87 and Depreciation Issues

13.
Pension Costs:  The revenue requirement in this case reflects a change in Staff's position for pension costs.  This cost was based on the Employee Income Security Act (“ERISA”) minimum contribution method, which is different from the previous method of using Statement of Financial Accounting Standards No. 87, Employers' Accounting for Pensions (“FAS 87”) to calculate the pension expense level for ratemaking purposes.  It is believed that, given the significant fluctuation in the financial markets over the last few years, the use of the ERISA minimum method to calculate annual pension expense will reduce annual volatility in pension expense for ratemaking purposes.  

In addition, a portion of the revenue requirement reflects a return on (due to its inclusion in rate base) and a return of (through income statement amortization) of a Prepaid Pension Asset.  This asset represents the prepayment of pension expense by the Company since it adopted FAS 87 for ratemaking purposes in 1994.  These changes resulted in a substantial increase in the revenue requirement.  

The change for pension costs also was made in the recent Ameren/Union Electric complaint case (Case No. EC-2002-1) and the Laclede Gas Company general rate case (Case No. GR-2002-356).
14.
Cost of Removal/ Salvage:  The revenue requirement in this case was determined using a five-year historical average of actual net salvage costs (cost of removal less salvage).  This cost of service item was included in the income statement instead of the depreciation rate consistent with previous Staff approach.  It is also consistent with the approach Ordered by the Commission in the last Empire general rate case, Case No. ER-2002-299.  This approach has been used in numerous cases over the last several years.  

The pension costs and net salvage issues were identified in the Stipulation to provide guidance to Empire on how to reflect the accounting treatment on the Company's financial statements and for Empire's external auditors.

Interest on Customer Deposits


15.
The Parties agreed to the Staff's position on this issue.

WHEREFORE, for the above-stated reasons, the Staff recommends that the Commission issue an order approving the Unanimous Stipulation And Agreement, filed in this case on October 28, 2002.
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� The applicable statutory sections include Sections 386.390.1, 393.260.1, 393.270.1, 393.270.2, 393.270.3, and 393.270.4 RSMo 2000. 
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