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STAFF'S RESPONSE TO 

SBC MISSOURI'S OPPOSITION TO 

MITG MOTION TO CONSOLIDATE


COMES NOW the Staff of the Missouri Public Service Commission and, for its Response to SBC Missouri’s Opposition to MITG Motion to Consolidate, states to the Missouri Public Service Commission as follows.


SBC Missouri
 filed its Opposition to MITG Motion to Consolidate on March 31, 2003, in which it requested that the Commission deny MITG’s Motion to Consolidate.  Although SBC did not call its pleading a motion, it did request, in the prayer clause, that the Commission “adopt a schedule which calls for expanded hearings in this contested case proceeding.”  The Staff will confine this response to that request for relief.


Contrary to SBC’s assertion, this is not a “contested case proceeding;” it is a rulemaking.  A rulemaking is fundamentally different from a contested case.  In a contested case, an agency, such as the Commission, determines the legal rights, duties or privileges of only the specific parties who were made a part of the case
, whereas in a rulemaking it issues a statement of general applicability
 that will apply to anyone, including persons or corporations that do not

participate in the proceeding and even to those that do not exist at the time the rule is made.  The Staff understands that the Commission wishes to adopt a rule – i.e., a statement of general applicability.  This is not a contested case.


The Missouri Administrative Procedure Act (“MAPA”) further provides that a “rule” does not include “a determination, decision, or order in a contested case.”
  It is therefore apparent that a contested case cannot produce a rule.  


SBC argues that the Commission “should order expanded hearings akin to a contested case, with the customary rounds of prefiled testimony, a hearing with cross-examination and questions from the bench, and full briefing.”  SBC cites no authority to support the procedure that it advocates, and the Staff knows of none.  The MAPA prescribes the procedure to be followed in rulemakings.  It includes a requirement that notice of the proposed rulemaking be published in the Missouri Register, that interested persons be given an opportunity to comment, and that an order of rulemaking be published in the Missouri Register.  Public hearings are permitted, but not required.  It does not authorize or even mention hearings akin to those in a contested case proceeding.


As an alternative to a contested case proceeding, the Commission may wish to consider the procedure outlined in IP-9, by the terms of which the Commission may elect to solicit informal industry comments on the draft rule that the Staff initially presents to the Agenda for consideration.
 



WHEREFORE, the Staff respectfully requests that the Commission deny SBC’s request that it adopt contested case-type procedures in this rulemaking case. 
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� Although the signature block identifies this party as “Southwestern Bell Telephone, L.P.,” the body of the pleading refers to the party as “SBC Missouri” or as “SBC.”  In this pleading, the Staff will refer to the party as “SBC.”


� Section 536.010 (2), RSMo 2000.


� Section 536.010 (4), RSMo.


� Id.


� See the Commission’s Manual of Internal Procedures, IP-9, at Paragraphs 5 and 6 describing the procedure within the agency for rulemaking.
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